Hickson v. Stewart et al

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
FLORENCE DIVISION

Christopher Hickson, C/A. No. 4:15-2433-CMC

Plaintiff
V.

Officer John Stewartindividually and in his
official capacity as a Lake City Polige
Officer, Officer Sandy Thompson
Individually and his offiial capacity as a
Lake City Police OfficerOfficer Kevin Cook,
Individually and in his ficial capacity as a
Lake City Police Officer Chief of Police
Billy Brown and/or Jody Coopemdividually
and in their official capacities as the former
and/or present Chief of Police of the Lgke
City Police Department

Opinion and Order

Defendants.

day difference is not determinative for resolution of the instant motion.

This matter is before the court on Plaintifieo secomplaint filed pursuant to 42 U.S.C.

§1983 on June 17, 2015 ECF No. 1. Defendants Lakgity Police Department and ABC

February 9, 2016, the remaining Defendants filedoéion for summary judgment. ECF No. 41.

! The date of filing as shown ahe docket is June 17, 2015. Téwurt is aware that Plaintiff
avers she filed her Complaint on June 16, 2015,rashekd other documentfited that day (ECF
Nos. 2-4) are stamped with the June 16, 2015. datee Complaint is not. However, this one

Doc. 49

Insurance Company were dismissed frora tase on October 13, 2015. ECF No. 22. |On

A Roseboroorder was entered by the court and mailed to Plaintiff on February 10, R016,
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advising Plaintiff of the importance of a disposttimnotion and the need for Plaintiff to file g
adequate response. ECF No. 42airiff did not file a response.

In accordance with 28 U.S.C. § 636(b) anat&loCivil Rule 73.02 (B)(2)(d), DSC, thi
matter was referred to United States Magistriwielge Thomas E. Rage Il for pre-trial
proceedings and a Report and RecommendatRep6rt”). On March 24, 2016, the Magistra

Judge issued a Report recommendhmag the case be dismissed faiture to prosecute pursuar

to Fed. R. Civ. P. 41(b), or in the alternatiiat Defendants’ motion fasummary judgment be

granted and the case dismissed. ECF No. 45. Mdwgstrate Judge advised the Parties of
procedures and requirements fiting objections to the Report and the serious consequena
they failed to do so. Plaintiff filed objeotis to the Report on April 11, 2016. ECF No. 4
Defendants did ndtle objections.
. Standard

The Magistrate Judge makes only a recommigmaldo this court. The recommendatic
has no presumptive weight, and the responsibilitpéaie a final determination remains with t
court. See Mathews v. Webet23 U.S. 261 (1976). The court is charged with making &
novo determination of any portion of the Reporttleé Magistrate Judg® which a specific
objection is made. The court may accept, atejor modify, in whole or in part, thg
recommendation made by the Magistrate Judge@ymmit the matter to the Magistrate Jud
with instructions.See28 U.S.C. § 636(b).

IlI. Discussion

2 Plaintiff contends that she dimt receive any instruction frothe court regarding a response
Defendants’ summary judgment motion. iSwill be addressed further below.
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Plaintiff presents three general objectionstibe Report. The court reviews Plaintiff
objections below.

a. Response to Summary Judgment Motion

S

In her April 11, 2016 filing, Plaintiff avers that she “did not file a response to the Motion

for Summary Judgment because the court did natuictsher to do so. If indeed the court made

such an instruction, it was not communicatedhe Plaintiff.” ECF No. 47. However, th
docket shows that aftehe motion for summary judgmewas filed on February 9, 2016,
RoseboraOrder was sent to Plaiffton February 10, 2016. ECF No. 42. This Order explé
the process and importance akeaponse to the summary judgmanrdtion, and requires that an
response be filed withithirty-four (34) days.ld. The Order was placed in the mail to Plainti
addressed to the same P.O. Box Plaintiffvpied to the court and where the Report v
received by Plaintiff in March. It was nadgturned to the eot as undeliverable.

The court has considered any prejudice that haave been suffered by Plaintiff if in fag
she did not receive thRoseboroOrder and did not file a response to the summary judgn
motion for that reason. The summary judgmessués discussed below are legal issues,
factual issues, so Plaintiff'&ilure to submit a response tbhe summary judgment motio
regarding her version dhe facts has not prejudiced heredause Plaintiff has timely objecte
to the Report, the court has considered Rffi;itarguments againssummary judgment ang
reviews the summary judgment motion and the Magistrate’s Répardvo

The Magistrate Judge did not have the beréfRlaintiff's response, and so determin
that Plaintiff had abandoned her case. As Plaintiff has filed objections to the Report and
abandoned her case, the court will not dismissclams under Fed. R. Civ. P. 41(b) for failu

to prosecute and as such will matopt that portion of the Report.
3
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b. Statute of Limitations
Plaintiff next addresses the statute of litiitas issue, arguing & Section 1983 does not
contain an express statute of ilations. ECF No. 47 at 2. Howayé¢he law is well-settled on
this question. While Plaintiff is correct thaktktatute of limitations isot contained within the
text of § 1983, the Supreme Court has decidedttieastate’s general statute of limitations for
personal injury claims applies, even if the stae different statutes of limitation for intentional
torts. Owens v. Okure488 U.S. 253, 249-50 (1989) (“We acaogly hold that where state lay
provides multiple statutes of limitation for personal injury actions, courts considering 81983
claims should borrow the general or resids&tute for personahjury actions.”);see also
Owens v. Baltimore City State’s Attorneys Offic@7 F.3d 379 (4th Cir. 2014) (“[T]o determine
the timely filing of a 8 1983 claim, courts foow the statute of limitations from the most
analogous state-law cause of action. For § 1988, ghat cause of action is a personal-injury
suit.”). South Carolina law allows three years doplaintiff to bring a personal injury action.
S.C. Code Ann. § 15-3-530 (5). Therefore, tladuse of limitations for § 1983 claims arising In
South Carolina is three years, regardlesthefunderlying allegationsf the § 1983 claim.See
Hamilton v. Middleton No. 4:02-1952-23, 2003 WL 23851094, *4 (D.S.C. June 20, 2003).
The statute of limitations accrues “when the mtiffi possesses sufficient facts about the harm
done to him that reasonabinquiry will reveal his cause of action.Nasim v. Warden, Md
House of Corr,.64 F.3d 951, 955 (4th Cir. 1995).
Plaintiff alleges five causesf action under § 1983 which agpeto be a claim for false

arrest, three claims of excessive force, and a claim of a “custom and policy of constitutional




violations. ECF No. 1, at 1 35-46. The Magase Judge’s Report concluded that all § 1983

claims accrued as of the date of arrestictiviwas November 20, 2011, and therefore that
Complaint, filed June 17, 20f5yas filed outside the staguof limitations. ECF No. 45.
As determined by the Magistrate Judgaiiff's § 1983 claimsfor excessive force

and false arrest began to accrue on the date of the incident: November 20S26M/allace v

Kato, 549 U.S. 384 (2007) (“[T]he statute of ltions upon & 1983 claim seeking damages

the

for a false arrest in violation of the Fourth Andment, where the arrest is followed by criminal

proceedings, begins to run at the time the claimant becomes detained pursuant to legal

process.”);Smith v. McCarthy349 F. App’x 851, 857 (4th Ci2009) (holding that claims

regarding the events of the ateincluding excessive force, aged as of thedate of that

incident, and thus were time barred when filecsmigt the statute of limitations running from that

date). Plaintiff's claim against the former pelichief, Billy Brown, was limited to a period ¢
time “prior to November 20, 2011.” ECF No. 1Ya46. The statute of limitations expired thr
years after that date, or November 20, 2014. d&fbeg, those claims we filed outside the

statute of limitations and are untimely.

However, Plaintiff, in her objections to the jRet, characterizes orté her claims as one

of malicious prosecution. AlthoudRlaintiff's complaint is somewdt difficult to construe ang
may not specifically allege a cause of actionrf@licious prosecution, ¢hcourt recognizes tha
Plaintiff filed a motion to extend the time to amend her Complaint, which was granted bu

gave her two days in which to do so. ECFsN84, 38. Plaintiff dichot file an Amended

® Plaintiff also filed state law claims for negligence, battery, intentional infliction of emoti
distress, and vicarious liability.
* Or June 16, 2015, at the earliest.
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Complaint, as she avers that she did notivectne Order granting the motion until the day pon

which an Amended Complaint was due. Acaogty, the court liberally construes her

Complaint to contain a malicious prosecution eanifsaction within her § 1983 claims. ECF N
1, at T 26 (“The petitioner was wrongly chargeithvallegedly [sic] Failure to Stop for a Blu

Light, Resisting Arrest and Reckle Driving. Offenses thdhe Petitioner did not commit bu

was maliciously charged. . . *); 1 37 (“By. . daly charging Petitionerithh crimes she did not

commit, Officers [ ] violated Petitioms right to physicaliberty.”).

While there may not be an explicit 8 198%&licious prosecution claim, the Fourth

Circuit has recognized a claim “founded on auffh Amendment seizerthat incorporates

elements of the analogous comniaw tort of malicious prosecutn,” which requires at least “
wrongful seizure and termination her favor of the proceeatjs following her seizure.’Snider
v. Seung Leeb84 F.3d 193, 199 (4th Cir. 2009). Thewdtof limitations for such a claim i
three years, but the date of aaris not until the criminal proceedings end in the plaintif
favor. Id. (explaining that the favorable termir@ti element constitutes a prerequisite
recovery, but also establishes the time fronictvithe claim accrues for purposes of determin
whether the statute of limitations has run).efdiore, though Plaintiff’'s other 8 1983 claims &
outside the statute of limitations, a claim basadhe “malicious prosecution” analog may n
be time barred.

In her Objections, Plaintiff alleges thatetltriminal proceedings against her were
complete until June 16, 2014, at which time she wgsitied of the charge of failure to stop f
blue light and found guilty of resisting arreBICF No. 1,  27. Because Plaintiff's Compla
was filed well within three yearof that date, her 8 1983 claim alleging a Fourth Amendn

violation akin to malicias prosecution is timely.
6
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c. Summary Judgment
While Plaintiffs 8 1983 malicious prosecuticclaim passes the statute of limitations
hurdle, it still must pass muster in the facddefendants’ summary judgment motion. The cqurt

has liberally construed Plaintiff's Complaint ageging a claim for macious prosecution, where

[72)

Plaintiff must prove “a wrongfulseizure and termination iher favor of the proceeding
following her seizure.”Snider 584 F.3d at 199.

Summary judgment should be granted if “tm®vant shows that there is no genuine
dispute as to any material faatd the movant is entitled to jutignt as a matter of law.” Fed.
R. Civ. P. 56(a). Itis well established that summadgment should be gnted “only when it is
clear that there is no dispute concerning eithefabis of the controversy or the inferences to|be
drawn from those facts.’Pulliam Inv. Co. v. Cameo Propertie®810 F.2d 1282, 1286 (4th Cir.
1987).

The party moving for summary judgmentshidne burden of showing the absence af a
genuine issue of material fachdathe court must view the evidanbefore it and the inferences
to be drawn therefrom in the light stofavorable to the nonmoving partyJnited States v
Diebold, Inc, 369 U.S. 654, 655 (1962).

Rule 56(c)(1) provides as follows:

(1) A party asserting that a facannot be or is genuinely disputed
must support the assertion by:

(A) citing to particular parts omaterials in the record, including
depositions, documents, electronicallgtored information, affidavits or
declarations, stipulations . . , admissions, intergatory answers or other
materials; or

(B) showing that the materials datedo not establish the absence or
presence of a genuine dispute, or #raadverse party cannot produce admissible
evidence to support the fact.




Fed. R. Civ. P. 56(c)(1).

A party “cannot create a genuine issue otamal fact through mere speculation or the

building of one inference upon anotherBeale v. Hardy 769 F.2d 213, 214 (4th Cir. 1985).

Therefore, “[m]ere unsupported speculation .is not enough to defeat a summary judgment

motion.” Ennis v. National Ass’n of Bus. & Educ. Radio,.]Ji&8@ F.3d 55, 62 (4th Cir. 1995).
The uncontested facts show that Plaintiff carprove an essential element of the § 19

malicious prosecution claim — that the criminal proceedings were terminated in her

Snider 584 F.3d at 199 (holding that favorable termrais a prerequisite for recovery). While

Plaintiff was found not guilty of failre to stop for a blue light, it an undisputed fact that sh
was found guilty of resisting ase ECF No. 1, T 27. Therefore, the proceedings were
terminated in her favor, as she was not acqudfedl of the charges stemming from the cond
upon which her suit is based.

The Third Circuit has considered a simitgtuation, where a plaintiff brought a § 194
malicious prosecution claim based on a crimpraiceeding in which thplaintiff was acquitted
on two charges, but found guilty on anotheargje that stemmed from the same cond<ossler
v. Crisantj 564 F.3d 181 (3d. Cir. 2009)n holding that the plairi could not show favorable
termination of his criminal proceeding, the douweasoned that the dVvorable termination
element is not categorically satisfied whenever the plaintiff is acquitted of just one of s
charges in the same proceedindd: at 188. Instead, because the plaintiff was found guilty
charge that arose from the same course of conduct as the charges on which he was acq(

criminal proceedings did not end in the plaintiff's favéd. at 189.
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In this case, even when taking the factshe light most favorabléo the Plaintiff, her

charges of failure to stop for blue light andisting arrest stemmed from the same course of

conduct. Her contact with the police began whleea drove away from the scene of an incident

to which police were called and after a short drive pulled into a family member’s driveway, at

which point a police officer activated his sirand blue light. ECF dl 1, T 14. Plaintiff
acknowledges that it was at this point, when &@e into contact with the first officer, that the
alleged “unnecessary and excessive force beg#h.” After that, her dkgations concern her
arrest, transport, and treatmend. at 1 15-25. Plaintiffsaurse of condudn responding to

the police officers led to both of her charges.

TheKosslercourt acknowledged butstinguished other cases that had allowed malicious

prosecution claims when the plaintiff gvaonvicted on one but not all chargésnetka v. Dabe
892 F.2d 187 (2d Cir. 1989), attboh v. Renp141 F.3d 1000 (11th Cir. 1998)d. at 190. In

these cases, the plaintiffs wexequitted on at least one chatgé found guilty on another, and

(D

the courts determined that the charges weréndistnough to be congded separately for th

purposes of the malicious prosecution action. Janetka the court held that the plaintiff’s

U7

D
o

disorderly conduct charge was distinct becauamfiff’'s conduct was directed at an unidentifi¢

—

man, while the resisting arrest charinvolved actions directed aktbfficer's attempts to arres
him. 892 F.2d at 190. Therefotle plaintiff’s acquittal on theesisting arrest charge meant
that his malicious prosecution claim based on thairge could survive, because the disorderly
conduct charge did not arise outtbé same set of circumstancds. The charges making up
the criminal proceeding agsit the 8§ 1983 plaintiff iluboh were even more sfinct. 141 F.3d
at 1005. That plaintiff was elnged with credit car fraud and drug impation, and was found

guilty of credit card fraud while his drug charges were dropped by the proselcutdrheUboh
9




court held that the plaintiff fulfilled the favable termination requirement for his § 1983 cld|
that officers fabricated his drug atges, which were wholly distinct actions as compared tg
credit card fraud chargesd.

Here, Plaintiff's case of two non-distincharges is easily distinguishable fraanetka

im

the

and Uboh First, Plaintiff did not separate tloharges for purposes of her § 1983 malicious

prosecution claim by clarifying on weh charge her 81983 claims redt Further, her charges,

and the conduct upon which theystieare intertwined. Her chagef failure to stop for blue

light and resisting arrest are elited at the same people: the police officers who were attem

to investigate an incident and arrest her. H&oas leading to both chargare part of the same

course of conduct of not oplying with the officersSeeKossler 564 F.3d at 189 (“[Plaintiff's]
acquittal on the aggravated asisand public intoxication charges cannot be divorced from
simultaneous conviction for disorderly condwehen all three charges arose from dame
course of conduc) (emphasis added).

Even if the charges could be separated ab Raintiff could showavorable termination
on her failure to stop for blue light chargeaiRtiff was found guilty on the resisting arre
charge, which stemmed from the same conduct dpais in her malicious prosecution clai
Plaintiff's 8§ 1983 malicious prosecution claim doest seek damages fdre officer's conduct
on her failure to stop for a blue light chargejsitthe resisting arrest where her injuries
purportedly suffered. Therefore,athcharge is the one which is most closely related to
malicious prosecution claim, and a guilty verdicttbat charge is fatal to her claim. Plaint
argues that because her arrestféd@ure to stop for blue lightvas unlawful, she cannot be four
to have resisted an unlawfutrest (ECF No. 47); however, eslwas found guilty of this very

charge. It is not within the province of this court to determine whether Plaintiff was ac
10
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guilty of resisting arrest. The state court hasnd her guilty, and that guilty verdict means that
she cannot show favorable termination of hema$ain order to proceed on her § 1983 malicious
prosecution action.

As a matter of law, Plaintiff cannot proae element of the § 1983 malicious prosecution
cause of action. Summary judgment for Defendants on this claim is proper.

d. Pendency of State Law Claims

The Magistrate’s Report recommends that rRiffis state law clans be dismissed as
beyond the statute of limitations. Aftéde novoreview, the court has determined that Plaintiff’s
state law claims are untimely, and as such adopts this portion of the Report and dismisses

Plaintiff's state law claims.

1. Conclusion

Plaintiff's § 1983 claims for excessive force, false arrest, and custom and policy of
excessive force were filed outsittee statute of limitation, and sbe court adopts the Report 1o
the extent that it recommends summary judgmedtdismissal of those claims. Plaintiff's only
federal claim that survived the statute of limitations, based on allegations akin to malicious
prosecution, is defeated on summary judgment. Therefore, Plaifgifigsal causes of action
are herebydismissed with prejudice. Plaintiff's state claims werBled outside the statute of

limitations and as such adéesmissed with prejudice.

11




IT ISSO ORDERED.

Columbia, South Carolina
April 26, 2016

12

s/ Cameron McGowan Currie

AMERON MCGOWAN CURRIE
SeniotJnited States District Judge




