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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
FLORENCE DIVISION

Georgette Shorraw
Civil Action No. 4:1%v-03998JMC
Plaintiff,

V. ORDER AND OPINION

N e e N

Frederick J. Bell;
St. Jude Medical S.C., Inc. d/b/a )
Amplatzer Medical Sales Corporation;
Scott Kramer

_ N —

Defendans.
)

This matter is before the cowh the Motion to Remand éflaintiff Georgette Shorraw
(“Plaintiff Shorraw) and Defendant and Cre8daintiff Frederick J. Bell (“Mr. Bell”)
(collectively, “Plaintiffs”). (ECF No. § DefendantSt. Jude Medical S.C., In¢:Defendanit)
opposesPlaintiffs Motion to Remand and askhe court to etain jurisdiction. (EF No. 10)
For the reasons set forth herein, the cGQRANT S Plaintiffs’ Motion to Remand (ECF No. 8).

|. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff Shorraw a South Carolina resideniitially filed this personal injury and
productsliability action in the Circuit Court of Horry County, South CarolioaApril 3, 2013
(See generalfeCF No. 11 at 7~13.) Plaintiff Shorrawalleges thashe sustainedhjuries ina
car accident where the driver, Mr. Bdbst consciousnessue to a defective condition ims
Riata Automatic Implantable Cardiovert®efibrillator (*AICD”) Lead, and struck another
vehicle (Id. at 9.) Plaintiff Shorraw further alleges that(1) Defendant was negligent in
manufacturingthe RiataAICD Lead (2) Defendant should be held strictly liable for violating

S.C. Code Ann. 8§ 133-10 (2016), and3) Defendantbreached both an implied and express
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warrantyto Plaintiffs (Id. at 7-13 see alsdECF No. 13 at 2-8.) Plaintiff Shorrawalso brings
a cause of action againglr. Bell alleging thathis gross negligence contributed to her injuries
(ECF Nos. 1-1 at 10-11,3 at 5-6.)

Plaintiff Shorraw originally filed this action in state coudn April 3, 2013 naming
Defendant andMr. Bell, a citizen of South Carolina, &efendants. (ECF No. 11 at 7~13.)
Defendant removed the case to federal court lisatourt denied Plaintif Motionsto Remand
in that action, concluding tha¥r. Bell faced nofinancial liability, making him a nominal
defendant whose citizenshipould not beconsidered for purposes diversity jurisdiction. (See
ECFNo. 1-4.)

Though this court denied Plaintiffs’ Motions to Remand,the court granted Plaintiff
Shorravis Motion to Amendher Complaintto add South Carolina Bfendant, Scott Kramer
(See generallyNo. 4:13€v-01992JMC at ECF Nos. 21, 40.)Plaintiff Shorraw’s Amended
Complaint asserted that claims should proceed agdiefendantKramer becausdie was
negliger in failing to either (1) properly conduct testing btr. Bell’s implanted St. Jude Atlas
I+ DR AICD and Riata AICD Leads or (2) wair. Bell about the need to replace his AICD,
resuling in theAICD’s battery failure (ECF No. 13 at 8-9.)

Defendantfiled a Notice of Removal on September 25, 2015, claintinegein that
Plaintiffs recent depositions, as well as the depositionaViof Bell's treating physicians,
demonstrate that adding Defendant Kramer was a sham to destroy divetsiget the parties.
(See generallfeCF No. 1.) Defendantasserts that removal is proper under the “kaifdor”
provision of 28 U.S.C. § 1446(c)(12012) which allowsan actionto be removed to federal
court more than one year aftés commencemenif a plaintiff acted in bad faith to prevent

removal (SeeECF No. 10 at 3-5.)



In its Notice of RemovalDefendantspecifically identifies “four demonstrably false
allegationsand two sham affidavits” as evidence of Plaintiff Shorraw’s bad faith in gddin
Defendant Kramer as a party to the instant action. (ECF No.-83at 7

As to Plaintiff Shorraws first “demonstrably false allegation,” Defendant claims that
Plaintiff Shoraw's deposition testimony directly contradicter allegation that Mr. Bell
experienced previous syncopal episodekl. gt 8-10.) Defendant also notes that Mr. Bell's
deposition testimony regarding his prior syncopal episodes irgldeerous contradictory
statements. Id. at 16-11.)

As to Plaintiff Shorraws second “demonstrably false allegation,” Defendant claims that
Plaintiff Shorravis Amended Complaint, stating that “Mr. Bell ‘fail[ed] to consult his doctor
about previous syncopal episodes and follow his recommendatitnectly contradictsher
allegation that Mr. Bell notified Defendant Kramer of previous syncopal episqdigsat 12
(quoting Am. Compl. 125(¢)) Defendant also claims that testimony from Mr. Belitsating
physician Dr. John ljem supportghat “Mr. Bell did not report experiencing syncopal episodes
or similar symptoms during [his Octobend November 2012] appointmentjuscontradicing
Plaintiff Shorraws allegation. (Id. at 12 (citingDr. ljem Dep. at 3641).)

As to Plaintiff Shorravis third “demonstrably false allegationDefendant claims that
deposition testimony from Mr. Bell, Dr. ljem, and DasonGoebel, a doctor who treated Mr.
Bell after his car accidentirectly contradict Plaintiff Shorraws allegation thatDefendant
Kramer had decisicmaking power over replacing Mr. Bell&ICD. (Id. at 13-14.) Both
doctors testified that the treating physicianultimately responsible for all medical decisions

involving patients, noé technical representative such as Defendant Krafek) Mr. Bell also



confirmed that he would only seek advice regarding questions or concerns aboi@isom
Dr. llem. (d. at 13.)

As to Plaintiff Shorrawis fourth “demonstrably false allegati,” Defendant claims that
Mr. Bell’'s medical records andlepositiontestimony from bth Dr. ljem and Dr. Goebel
contradict PlaintiffShorravis allegation that Mr. Bell was pacemaker dependddt.af 15-16.)

Defendant argues that these allegations, containeBlamtiff Shorraws Amended
Complaint andn her expert withesRRobert Dismukes’sffidavits, acted as false predicates for
joining Defendant Kramer in the instant actidhey thus demonstratBlaintiff Shorraws bad
faith. (d. at 8.) In their Motion to RemandPlaintiffs arguethat the allegationare insufficient
to establish bad faitbecause they (1) can be reasonably inferred from a review of the factual
record, (2)address key factual issues of this case that remain in dispute, or (3gleraant to
Plaintiff Shorraws cause of action against Defendant Kramer. (ECF NoaB#8.)

The court considerdlaintiffs’ Motion to Remand(ECF No. 8) and Defendant’s
Regonse (ECF No. 10) below.
[I.LEGAL STANDARDS
A. Removal and Diversity Jurisdiction

A party seeking to remove a case from state to federal court bears the burden of
demonstrating that jurisdiction is proper at the time it files its petition for rem&aterpillar
Inc. v. Lewis 519 U.S. 61, 73 (1996). If federal jurisdiction is doubtful, remand is necessary.
Mulcahey v. Columbia Organic Chems. CP9 F.3d 148, 151 (4th Cir. 1994gealso Marshall
v. Manville Sales Corp6 F.3d 229, 232 (4th Cir. 1993) (noting Congress’s “clear intention to

restrid removal and to resolve all doubts about the propriety of removal in favor of retateed st



court jurisdiction”); Auto Ins. Agency, Inc. v. Interstate Agency,,|B25 F. Supp. 1104, 1106
(D.S.C. 1981)¢itations omitted).

The right to remove a case from state to federal court derives $maly28 U.S.C. §
1441 (2012), which provides that “any civil action brought in a State court of which thetdistric
courts of the United States have original jurisdiction, may be removed by the defendamt
defendants, to the district court of the United States for the district and divislona@ng the
place where such action is pending.” Absent jurisdiction based on the presentation ofla feder
guestion,see28 U.S.C. § 1331 (20124 federal district court only h&sriginal jurisdictionof
all civil actions where the matter in controversy exceeds the sum or value of $75@08ivex
of interest and costs, and is between . . . citizens of different States 28 U.S.C. § 1332(a)
(2012). 128 U.S.C. § 1332(a)hnd its predecessors have consistently been held to require
complete diversity of citizenship. That is, diversity jurisdiction does nott exiesseach
defendant is a citizen of a different &tdrom eachplaintiff.” Owen Equip. & Erection Co. v.
Kroger, 437 U.S. 365, 373 (1978) (emphasis in original) (footnote omiteédwford v. C.
Richard Dobson Builders, Inc597 F. Supp. 2d 605, 608 (D.S.C. 2009) (“The complete diversity
rule of § 1332requires that the citizenship of each plaintiff be different from the citizercghi
each defendant.”). Moreover, a corporation is a “citizen” of the state in whicm@oigorated.
28 U.S.C. § 1332(c)(1).

B. Removal Under 28 U.S.C. § 1446 (2012)

Where a case is not removable based on parties’ initial pleadings, 28 U.S.C. § 1446(b)(3)
governs whera defendantmay file a notice of removal. Under § 1446(b)(3), “a notice of
removal may be filed within 30 days after receipt by the defendant, throngtesar otherwise,

of a copy of an amended pleading, motion, order, or other paper” thattladatefendant to the



case’s ability to be removed. The “other paper” requirengegbnstrued broadly to include
information received by defendants both formally and informaflgrnevic v. Brink’s, In¢.102

F.3d 753, 755 (4th Cir. 199yuotingBroderick v. Dellasandro859 F. Supp. 176, 178 (E.D.

Pa. 1994). Deposition testimony may be classified as an “other paper” under § 1446(b)(3).
Bethesda Chevy Chase Surgery Ctr., LLC v. Unitedhealthcare INNG@®&:15-cv-03496, 2016

WL 3042957, at *4D. Md. May 27, 2016)quotingTolley v. Monsanto Cp591 F. Supp. 2d

837, 845 (S.D.W. Va. 2008 see alsdBreiding v. Wilson Appraisal Servdnc., No. 5:14cv-

00124, 2016 WL 1175257, at *3 (N.D.W. Va. Mar. 23, 2016).

When removal under § 1446(b)(3) is basedparties’diversity of citizenshipunder 28
U.S.C. 8 1332(a)28 U.S.C. § 1446(c)(Murther limits when a defendant may file a notafe
removal. Under 8§ 1446(c)(1), a defendant seeking federal jurisdiction under 8 1332 may not
remove a casémore than 1 year after commencement of the action, unless the district court
finds that the plaintiff has acted in bad faith in order to prevent a defendantenooving the
action.” 28 U.S.C. § 1446(c)(1) (2012).

[11. ANALYSIS

The dispute before this court centers on whether Defertishaaly removed the instant
action based on its allegation th&aintiff Shorrawrelied on sham testimony to amend her
complaint. Defendant contends thigtremoval should be considered timely becaBkentiff
Shorraws actionsmeet the bad faith exception for remobalyond the ongearremoval time
limit imposed by 28 U.S.C. § 144§(Z).

A. Plaintiffs Motion to Remand

Plaintiffs’ Motion to Remandasserts thafl) Defendant’s removabf this action was

improper based on its timing, (2) Defendant’s allegations of bad faith are irenft@meet the



8 1446(c)(1) standard for an exception to the-yea time limit on removals, and (3) Defendant
has not shown that Defendant Kramer was fraudulently jdingke general§ECF No. 8-1.)
Plaintiffs contendthat pursuing a claimagainst DefendantKramer was a strategic
decisionthat Plaintiff Shorrawwasentitled to make ant, thus,“not inherently bad faith. (Id.
at 5-6 (citing Brazell v. Gen. Motord_LC, No. 6:14cv-04588, 2015 WL 1486932, at *4 (D.S.C.
Mar. 30, 2015). In arguing thaPlaintiff Shorraw’saddition of Defendant Kramer was reobad
faith attemptto prevent removalPlaintiffs point toPlaintiff Shorraw’scontinuedlitigation of
claims against Defendant Kramer, including hiring an expert witnessuawi@isg a motion to
dismiss in state coti (Id. at 9-10.) Plaintiffs asserthat becausBefendant fails to demonstrate
forum manipulation, rather than mere strategic actidaintiff Shorraw’sactionsdo not meet
the bad faith standard for an exception to the-ywa time limit on removals.(Id. at 5-6.)
Thus, according to Plaintiffs Defendant’s removals untimely and tis action should be
remanded. I€l. at 5)

With regardto the four false allegations Defendant specificdbgcribesas evidence of
bad faith in its Notice of RemovalPlaintiffs arguein their Motion to Remanthat thesgtoo,
are insufficient to demonstrate forum manipulati@pecifically Plaintiffs asert that whetheor
not Mr. Bell's episodes aréabeledas syncopal, recordvidence showshat Mr. Bell suffered
from dizziness prior to the accidenld. at 8) And while Plaintiffs yield to the fact thar.
Bell was not pacemaker dependdhgyallege that whethdrewas pacemaker dependent or not

is immaterial toPlaintiff Shorravis cause of action against Defendant Kramgrd. at 7)

1 Because PlaintifShorrawis still pursuing claims against Defendant Kramer and because key factual
issues remain in dispute, Plaintiffs argue that Defendant Kramer wasunadlently joined and therefore

his citizenship cannot be ignored in determirsndject matter jurisdiatin under 28 U.S.C. § 1332S¢e

ECF Na 8-1at 2-4.)

2 SeediscussiorsupraPart I.



Finally, Plaintiffs contend thatvhether Defendant Kramer owed a “duty to inform the treating
physician and patient of recalls on St. Jude devices” and whether the treatiicgaphydied on
Defendant Kramer arkey disputedissues in this action that should be decided by a court with
jurisdiction, rather than on a notice of removal or motion to remddd. (

B. Defendant’s Opposition to Plaintiffs’ Motion to Remand

Defendant’'s Opposition to Plaintiffs’ Motion to Remand, which incorporates argame
made in Defendant’'s Notice of Removal, asserts that (1) removal was tineelyufider28
U.S.C. 8§ 1446(c)(1)'dad faith exceptiomnd (2) Defendant Kramserfraudulent joirer should
precludehis citizenshigrom considerationn determining diversity jurisdiction. See generally
ECF Nos. 1, 10.)

Defendant alleges that they learned that this action was removabieabout August 26,
2015 based orPlaintiff Shorraws depositiontestimony which establishedthat the claims
against Defendant Kramer were false. (ECF Nat 6.) Depositions ofMr. Bell and two
treating physicians related to this case were taken Bftentiff Shorraw’sdeposition (Id.)
Defendant alleges that the testimony in théser depositionsalso support removal.(Id.)
Defendant removed this action on September 25, 2015, within 30 days of the earliest deposition.
(Id.) Defendant thustatesthat its removal was timely und28 U.S.C.§ 1446(b)(3) because it
was within 30 days of receiving notice that the case was removadble. (

Defendantcontendghatto determine whethe§ 1446(c)(1)’'sbad faith exceptiompplies
to the oneyear time limit on removalunder 8 1446(b)(3), this court must consider “whether
Plaintiffs intentionally took actions to prevent Defendant from removingctse to federal
court.” (ECF No. 10at 4 (quotingHiser v. SeayNo. 5:14cv-00170, 2014 WL 6885433, at *4

(W.D. Ky. Dec. 5, 2014). Defendant argues that despite continuing to pursue a cause of action



against Defendant KramePlaintiff Shorraws addition of Defendant Kramer to the litigation
was based on a sham affidavit anlddaallegations intended to destroy diversif¢ CF No. 1 at
7-8.) Defendant specifically identifies four false allegations ®laintiff Shorrawrelied onto

bring claims against Defendant KranferDefendant argues that because deposition testimony
specifically refties these four allegations, Defendant Kramer’'s addition to this action
demonstrate®laintiff Shorravis bad faith attempt to prevent Defendant from seeking a federal
venue. (ECF No. l1at 5-15)

Defendant avex that because Defendant Kramer was joined under the pretense of “false
allegations propped up by sham affidavits,” this court should thatiDefendant Kramewas
fraudulently joined, and thus his citizenship should not be considered in determining ydiversit
jurisdiction (ECF No. 1 at 16-17.)

C. Court’s Review

Upon review of the record, this court finds that removal was untimely, and thus remand is
necessary.

1. Defendant’s Removal Was Appropriate Under § 1446(b)(3)

Deposition testimony may be construed to fall within the “other paper” designata8
U.S.C.8 1446(b)(3), which allows defendants to remove actions when they become aware after
parties’initial pleadings that a case is removablgefendant filed its Notice of Removal within
thirty days of the first deposition testimony that indicated that this action was ablaov
However, his case iveyond the ongear timeperiodthat limits removals under 8§ 1446(b)(3)
where the basis of jurisdiction 88 U.S.C. § 1332. Neither party disputes these facts.
Therefore, this court must consider whether remaxadtimely under28 U.S.C.8 1446(c)(1s

bad faith exception.

3 SeediscussiorsupraPart I.



2. Defendant’'s Removal Fails to Meet the Bad Faith Exception for Removals
Beyond the @eYear Time Limit Under § 1446(c)(1)

Courts have not settled on a clear standard for determining bad faith under 288J.S.C.
1446(c)(1) Compare e.g, Aguayo v. AMCO Ins. Co59 F. Supp. 3d 1225 (D.N.M. 2014)
(outlining a clear twestep process by which all removals within the district alleging bad faith
under 8 1446(c)(1) should be evaluatedith Lawson v. Parker Hannifin CorpNo. 4:13cv-
00923, 2014 WL 1158880, at *6 (N.D. Tex. Mar. 20, 2D1dtating tlat evidence of forum
manipulation may be treated as sufficient for a finding of bad @sitter § 1446(c)(1)).

In the Court of Appeals for thd~ourth Circuit, what constitutes bad faith under 8§
1446(c)(1) is a developing standar8eeJohnson v. HCR Manorcare LL.@®lo. 1:15cv-00189,
2015 WL 6511301, at *4 (N.D.W. Va. Oct. 28, 2015)he contours of the bad faith exception
are murky in the Fourth Circuit.”). Despite lacking a definitive test for bal, fFourth Circuit
district courtsroutinely evéuate bad faithunder § 1446(c)(1by determining whether plaintgf
engaged in forum manipulati@pecificallyto prevent removalSeg e.g, JohnsonNo. 1:15cv-
00189, 2015 WL 6511301, at *@uoting Ramirez v. Johnson & JohnsoNo. 2:15c¢v-09131,
2015 WL 46658009at *3 (S.D.W. Va. Aug. 6, 201%)stating that to pve bad faitha defendant
must ‘bear[] an arduous burden that requieeglence of forum manipulatidyy see alsdNhite
v. Lexington Court Apartments, LL.Glo. 8:16cv-00427, 2016 WL 158340, at *3-4 (D. Md.

Apr. 18, 2016)(ruling thatremoval was untimely becausiee plaintiffs’ alleged bad faith acts
were not taken to prevent removaMansilla-Gomez v. Mie5. Erectors, Ing No. 0:14cv-
00308, 2014 WL 134748t *2 (D.S.C. Apr. 3, 2014)finding thatremoval was untimely
because factors other than preventing removal may have motitiatgldintiff's actions) This

court follows its fellow district courts and considemwhether Plaintiff Shorrais actions

10



demonstrate forum manipulation to determine if removal was timely under § 14¥6(bHd
faith exception.

Defendant argues thabb determine whether PlaintifShorraw engaged inforum
manipulation this court should look to “whether Plainfjfintentionally took actions to prevent
Defendants from removing the case to federal court.” (ECF Nat ¥)(quotingHiser, No.
5:14cv-00170, 2014 WL 6885433, at ¥4 However as Plaintiffs note in their Motion to
Remand, “it is not inherently bad faith to use strategy to defeat federal jtiasdic(ECF No.
8-1 at 5-6 (quotingBrazell No. 6:14¢cv-04588, 2015 WL 1486932, at *¥)see alsalohnson
No. 115-cv-00189 2015 WL 6511301, at *4quotingRamirez No. 2:15¢cv-09131, 2015 WL
4665809at *3) (“The use of strategy to defeat jurisdiction does not constitute bad faith.”).

In determining the boundary betwe@rum manipulationand litigation strategy this
coutt consides other casethat contemplatéorum manipulation In Tedford v. Warnet.ambert
Co., for examplea precursor to the bad faith exceptioow codified at § 1446(c)(1), th€ourt
of Appeals for the Fifth Circuit found th#te plaintiffs enggedin forum manipulation where,
despite signing a Notice of Nonsuit famondiverse defendaptior tothe expiration of the ore
year anniversaryof the action’s commencementhe plaintiffs failed to timely notifythe
defendants or the coust the nonsuitthereby denyinghe defendantthe opportunity to remove
the action. 327 F.3d 423, 4228 (5th Cir. 2003) Similarly, other courts considering whether a
party acted in bad faith to prevent removal evauwatetherthe plaintiff’'s actionsspecifically
consider theoneyear limit on removal Seeg e.g, Hiser, No. 5:14cv-00170, 2014 WL 6885433
at *4 (denying remand wherthe plaintiff intentionally chose to delay accepting a settlement
offer with a nondiverse defendant until after the-gear time peod elapsed)Brown v. Wal

Mart Stores, Ing.No. 5:13cv-00081, 2014 WL 60044, at *2 (W.D. Va. Jan. 7, 20t4)lecting

11



cases wherthe plaintiffs’ actions in delaying disclosure of the amount in controvargy after
the oneyear time periodvere found to be in bad faith).

The factsin the instant action do not rise to the same degree of bad faith forum
manipulation a inthesecases Here,Plaintiff Shorrawmovedto include Defendant Krameass a
defendant in this cagarior to Defendant’sfirst removalof this casg ECF No. 11 at 114),and
continues to prosecute claims against Defendant Krarfie€F No. 8 at 910.) For example,
Plaintiff Shorrawhired an expert in Defendant Kramer’s figltb review Mr. Bell’'s medical
records and provide information regarding industry standards for checking @y lvattage on
an AICD (ECF No. 86 at 2, 5, and defendd against a motion to dismiss(ECF No. 81 at 9-

10.) Such actionsndicat to this court thateven if Defendant Kramer’s joinder was convenient
for defeating federal diversity jurisdictioRlaintiff Shorrawbelieves she has a cause of action
against Defendant Kramer and that sitendsto pursuet sincerely Indeedat least one court
considersactive litigation of a claim, including “[alny netoken amount of discovery,”
sufficient to create a rebuttable presumption of good falien evaluating bad faith under 8
1446(c)(1) Aguayo v. AMCO Ins. Co59 F. Supp. 3d 122%D.N.M. 2014). While this court
does not go so far as to extend Plaintiff Shoraaxebuttable presumption of good faith, it does
assign significant weight tber continued litigationagainstDefendant Kramer in its analysis of
bad faith.

Plaintiffs characterize the allegedly false statements that Defendant relies on fad its b

faith arguments statements that can be reasonabfgrred fromfacts in the record material

4 Defendant’'s Notice of Removal (ECF No. 1 ai3p and Opposition to Remand (ECF No. 10 a6)5both
acknowledge that dizziness is among the symptoms of syncopal episodestifffklege that dizziness is a
symptom found in Mr. Bell’'s medical recordsEGF No. 81 at 8.) Therefore, Defendant’s claims regarding
Plaintiff Shorrawis first and second allegedly falstatements ((1that Mr. Bell experiened syncopal episodes and
(2) thatDefendant Krameknew of those episodgscould be reasonably inferrdaly Plaintiff Shorrawfrom the
record.

12



disputes that should be litigated by a court with jurisdigtionstatemerstirrelevantto the claim
against Defendant KramérThis courtagres with Plaintiffs characterization that itsctions do
not rise to the standard of bad faith forum manipulaticFherefore Defendant’s removahust
be deemedntimely under § 1446(c)(1).
3. Defendanfails to Establish Federal Diversity Jurisdiction

Even if Defendant’s removal was timely, to remain in federal court Defendarnd still
need to persuade this court to disregard Defendant Kramer's citizetasimaintain party
diversity under 28 U.S.C. § 13@) Although this court’s ruling renders unnecessary a
conclusion on this issue, it doest appeathat Defendant successfulBrguedfraudulent joinder
or presentedany otherreasoningfor why this cout could disregard Defendant Kramer’s

citizenshipand grant federal diversity jurisdiction under § 1832.

5 Plaintiffs do not explicitly refute Defendant’s claim regarding the third allegealbefstatemer(that Defendant
Kramer had decisiomaking power over replacinglr. Bell's AICD). Unfortunately, despite clear contradictions
between the Dismukes Affidavit and Dr. ljem’s deposition testim@eeECF No. 1 at 1314), this court cannot
find bad faith under § 1446(c)(1) merely based on contradictions in the réesalise these allegedntradictions

do not establish PlaintifShorravis intent to prevent removal. Core issues, including whether Defekdanter
owed Plaintiffs a duty and whether Defendant Kramer was negliggrgrforming the tests that Dr. ljem relied on
when determiimg whether or not to replace Mr. Bell's ICD, remain in material desputVhere issues remain in
material dispute, this court cannot simplgclare jurisdiction over an action with a nondiverse defendant by
deening the plaintiff's cause of action unviahleSee e.g, Doe v. OwenMcClelland LLQNo. 8:11cv-01008, 2012
WL 667828, at 34 (D.S.C. Feb. 29, 201%)emanding an action for lack of subject matter jurisdiction where a
viable claim remained against a nondiverse defendant, despite allegadéibosrtairassertions byhe paintiff were
unsupported by the record).

5 Plaintiffs ceded Defendantlaim regarding Plaintiff Shorrawourth allegation(that Mr. Bell was pacemaker
dependent (ECF No. 81 at 7.) Unfortunately, like the third allegation discussedatnote5, supra the falseness

of this statement does not demonstrate a bad ifaiéimt to bar removal. btreover, material disputes regarding
Defendant Kramer's duty and negligence to Plaintiffs prevent thig émum offering Defendant relief in federal
court Seediscussiorsupran. 5

7 Seediscussiorsuprann. 4—6.

8 To use the fraudulent joinder doctrine, “the removing party mustodsimate either ‘outght fraud in the
plaintiff's pleading of jurisdictional facts’ or that ‘thereris possibilitythat the plaintiff would be able to establish a
cause of action against thestate defendant in state courtHartley v. CSX Transp., Incl87 F.3d 422, 424 (4th
Cir. 1999) (quotingviarshall v. Manville Sales Corp6 F.3d 229, 232 (4th Cir. 199@mphasis in origingl) “The
party alleging fraudulent joinder bears a heavy burdiémust show that the plaintiff cannot establish a claim even
after resolving all issues of law and fact in the plaintiff's favotd. Here, as noted in -6, supra there are
several materiadlisputes surrounding Plaintiff Shorrawckims against Defendant Kramer. If these diisp were
resolved in Plaintiff Shorraw'favor, this court is not convinced that there would be no remaining nectiggaim

in state court. For this reason, even if this action was timely remib\se@msthatthis action wouldikely still be
remanded to state court for final dispositmcause Defendarfiils to establish fraudulent joinder

13



V. CONCLUSION
Based on the aforementioned reasahs court herebYsRANTS Plaintiffs Motion to
Remand(ECF No.8) and REMANDS this actionto the Court of Common Pleas fétorry
County, South Carolinafor further proceedingand rulings on the remaining motiond he
court deniedlaintiffs’ request for costs and attorneys’ fegated to thiorder?

IT1SSO ORDERED.

United States District Judge

July 5 2016
Columbia, South Carolina

9 Under 28 U.S.C§ 1447(c)fees should be denied unless a removing party “lack[s] an objectivelynazle basis
for seeking removal.”Martin v. Franklin Capital Corp.546 U.S. 132, 141 (2005)Determining whether a party
possesss “an objectively reasonable basis for seeking removal” is a matter of thisscdiscretion. Id. In the
instant action this court finds that Defendant’s arguments gienended ina reasonable perception of the factual
record and the applicable lawhereforefees are not appropriate.
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