Mills v Commissioner of Social Security Administration Doc. 37

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
FLORENCEDIVISION

Lisa G. Mills, Civil Action No. 417-cv-1688CMC

Plaintiff,
VS. OPINION AND ORDER

Nancy A. Berryhill,
Acting Commissioner of Social Security
Administration

Defendant

Through this action, Plaintiff seeks judicial review of the final decision of |the
Commissioner of Social Security denyihgr claim for Disability Insurance Benefits (“DIB.")
Plaintiff appealed pursuant to 42 U.S.C. § 405(g). The matter is currently before thécqu
review of the Report and Recommendation (“Report”) of MagisinadgeThomas E. Rogers, [l
made in accordance with 28 U.S.C. § 636(b)(1)(B) and Local RGlé2(b)(2)(a) and 83.VII.02
etseq D.S.C.

The Report, filedJuly 13 2018, recommends the decision of the Commissionef be
affrmed. ECF No27. On August 2, 2018, Plaintiff filed objections to the Report. ECF380
On August 15, 2018the Comnssioner filed a response to Plaintiff’'s objections. ECF 3¥0.
For the reasons stated below, the court adopts the Rapdr@affirms the decision of the
Commissioner.

Standard

The Magistrate Judge makes only a recommendation to this court. The recotonenda
has no presumptive weight, and the responsibility to make a final determinat@ingemith the

court. Mathews v. Weberd23 U.S. 261 (1976). The court is charged with makig aovo
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determination of those portions of the Report to which specific objection is made, amdirth
may accept, reject, or modify, in whole or in part, the recommendation of the M#ggikidge, of
recommit the matter tthe Magistrate Judge with instructions. 28 U.S.C. 8§ 636(b)(1). The
reviews only for clear error in the absence of an objectiae Diamond v. Colonial Life &
Accident Ins. C0416 F.3d 310, 315 (4th Cir. 2005) (stating that “in the absencamély filed
objection, a district court need not conduckeanovareview, but instead must ‘only satisfy itse
that there is no clear error on the face of the record in order to accept the recatronéi)d
(quoting Fed. R. Civ. P. 72 advisory comnettenote).

The role of the federal judiciary in the administrative scheme established bgpdiad
Security Act is a limited one. Section 205(g) of the Act provides, “[t]he findingseobecretary,
as to any fact, if supported by substantial evidence, shall be conclusive42 U.S.C. § 405(g)
The court must uphold the Commissioner’s decision as long as it was supported byiall
evidence and reached through the application of the correct legal staddandon v. Barnhart
434 F.3d 650 (4th Cir. 2005).This standard precludes @& novo review of the factual
circumstances that substitutes the court’s findings for those of the Commissfae&r. Finch
438 F.2d 1157 (4th Cir. 1971). “From this it does not follow, however, that the findings
administrative agency are to be mechanically accepted. The statutorily gighteof review

contemplates more than an uncritical rubber stamping of the administrative"adfilack v.

L “Substantial evidence has been defined innumerable times as more than a scinkits than
a preponderance.Thomas v. Celebrezz&g31 F.2d 541, 543 (4th Cir. 1964).
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Cohen 413 F.2d 278, 279 (4th Cir. 1969). “[T]heucts must not abdicate their responsibility
give carefulscrutiny to the whole record to assure that there is a sound foundation f
[Commissioner’s] findings, and that his conclusion is rationalitek 438 F.2d at 115%8.
However, the court does not “reweigh conflicting evidence, make credibilityndedrons, or
substitute [its] judgment for that of the ALJ.Johnson 434 F.3d at 653 “Where conflicting
evidence allows reasonable minds to differ as to whether a claimant is disabdlesponsibility
for that decision falls on the ALJ.Id.
Background

Paintiff applied for DIBonJuly 26, 2013alleging disability as dlovember 30, 201due
to bulging disks, stenosis, chronmeck pain, nerve damage in right arm, scoliosis, hip p
depression, anxiety, panic attacks, and migrairRs at 24, 229 Plaintiff's application was
denied initially and upon reconsideration. On November 19,,20h&aring wakeld before an
Administrative Law Judge (“ALJ". On January 62016, he ALJissued a decisigrfinding
Plaintiff was not disabled within the meaning of the f&otn the alleged onset date through t
date of decision.Plaintiff requested review byé Appeals Coungiwhich wasdenied, making
the determination of the ALJ the final decision of the Commissioner. Plaintiff fileca¢hisn

June 27, 2017. ECF No. 1.

2 Citations to the Record are denoted by “R.”
3 Plaintiff amended her alleged onset date to December 1, 2012 at her hearing. R. at 24.
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Discussion

The Magistrate Judge recommends the court affirm the Commissioner’s deé&iRontiff
objects to the Report, arguin(.) the ALJ erred irejecting Plaintiff's testimony she could n¢
afford continual mental health treatmei(®) the ALJ erred inrejecting Plaintiff's treatig
physician, Dr. Duc’s, opinion of disabilitgnd @) the Magistrate Judge erred in finding the Al
properly evaluaté Plaintiff's subjective complaints ECF No.32. The Commissioner argue
Plaintiff's objections essentially rehash arguments made in her brieElibMagistrate Judge
and requests the court adopt the RepBEF No0.35.

1) Continual Treatment

Plaintiff objects to the ALJ’s rejection of her reasons for not pursuingre@itmental
health treatment for her depression and anxiety. The ALJ found Plaintiffisibmy regarding
her lack of fundgor acounselor because of her new vascular diseagersuasive in part becau
Plaintiff continued to smoke cigarettes, “indicating at leastespotential disposable incorher.
at 33.

As noted by the ALJ and the Magistrate Judge, Plai@déived treatment frommultiple

doctors during the time she testified she could not afford hpagment for mental health services.

In addition,Plaintiff's use of resources to purchase cigarettesindermineclaims she is unablé
to afford treatmentSee, e.g., Hill v. Colvir2015 WL 5147604, at *6 (E.D.N.C. Aug. 10, 2011
Mayle v. Astrug2007 WL 2485383, at *21 (D.S.C. Dec. 3, 2007). However, even when Plz
was able to see mental health providers consistently, no significant abnomielistegus findings

were noted, and Plaintiff's depression andietyxweretreated with medicationThe ALJ also
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took Plaintiff's mental impairments and subjective psychological complaints intuaicwhen

formulating her RE, limiting her to performingimple routine tasks and making simple decisigns.

R. at 35.Therefore, even if the ALJ erred by discounting Plaintiff's testimbaged orer ability

to afford cigarettes, the court finds this error harmlé&aseMickles v. Shalala29 F.3d 918, 921

(4th Cir. 1994) (holding an ALJ’s error harmless where the ALJ favbave reached the same

conclusion notwiistanding the initial error”Xing v. Colvin No. 6:12cv-3043, 2014 WL 906795

(D.S.C. Mar. 7, 2014) (“The court agrees with [Plaintiff] that her inability to dféare may be a

sufficient reason for failing to seek treatment, however, the court findsrthiis icase, the ALJ’S

interpretation of this one factor was harmless error. [Plaintiff's] failurgek further medica

treatment was one factor the ALJ considered, but not the only factor or edscitieg factor.”)
2) Treating Physician’s Opinion

Dr. Duc offered an opinion in support of Plaintiff's claimdi$ability. His first statement,

which appears to have been provided in 2013 in support of her application for short term di

sability

from her emplger, conveysDr. Duc’s opinion Plaintiff “is and has been completely and totally

disabled from performing her own occupation, consistent with the definition ofldisabove,
or any occupation.” R. at 428. Dr. Ducspecifically noted his opinion wdsased upon
Plaintiff's “above described medical conditions, the symptoms she suffers, akuaomviedge of
her job duties.” R. at 432A “Restrictions Form” from Liberty Mutual, dated December 10, 20
states Plaintiff was unable to work at that time ¢l “failed neck surgery” and “depression
[sic] chronic pain.” R. at 509. The final statement, dated August 17, 2018, is a-tbleco&x”

form submitted for the purpose of Plaintiff's Social Security disability claRnat 52329. Dr.
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Duc checkedoxes indicating Platrif would be absent from work fowor more days per mont
due to her symptoms; her maximum ability to sustain work activity at any exertivebtliee to
combination of impairments was “none”; and her praghdor return to fulltime work was
“‘guarded.” R. at 529. He indicated Plaintiff needed frequent position changes (but depootlr
to the inquiry “if present, please indicate how frequently”), could sit lessttW@hours in an eigh
hour work day, and could stand or walk less than two hours in an eight hour work day. R.
26.

The ALJgave little weight tdDr. Duc’s opinionsregarding disability, as the “degree
limitation reported by Dr. Duc in these statements is not consistent with the evakeaovhole,
including the abnormalities demonstrated on the above referenced imaging studiasanitda
spine and the medical findings documented in Dr. Duc’s own treatment records.” RB7atBte
ALJ noted Dr. Duc treated Plaintiff for several years, yet hisrreat records “document fey
significant abnorral clinical findings.” R. at 37 Reviewing each opinion statement individual
the ALJ indicated the statement at exhibit 14F was completed in relation to a pibedudity
policy, and eligibility for thos benefits is baseah different standards than those of the So
Security Administrationld. Further, the ALJ reasondue determination of disability is reserve
to the ALJ. Opinions in exhibits 22F and 24F were discounted by the ALJ because Dr. O
not cite abnormal medical findings or otherwise provide substantive rationale in soppt
opinions that Plaintiff is unable to perform sedentary work, and because theetreegcords “do

not document abnormalities corroborating limitationdescribed.”|d.

—
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Plaintiff objected to the ALJ’s assignment of little weight to Dr. Duc’sigms, arguing
(1) imaging studies @ not reveal impairments due to migraine headaches; (2) Dr. Du
articulate functional limitations, although the ALJ shi did not; and (3) Dr. Duc’s opinion
addressed the consistency between Plaintiff's limitations and the ahesicence, including
records from other treating physicians. ECF No. 32. The court finds thesesatgumavailing
for the following reasons. First, Dr. Duc only references migraines ibieHiF; his opinions af
exhibits 22F and 24F do not mention, much less opttantiff is disabled due tber migraine
headaches. R. at 429 (including migraines as a diagnosis from which Plaifeif)s&09 (listing
medical findings supporting the noted restrictions as “failed neck surgetytapression dfsic]
chronic pain”); 523 (assessing “werklated functional limitations caused by a combinat&n
DDD cervical spine, BUE radiculopathy, LBP, chronic pain, side effects of atemh¢ sleep
disturbance, peripheral vascular disease/ venous insufficiency, and histdtyamtleurgery and
toe fracture). Similarly, the ALJ noted Dr. Duc'’s failure to articulateifipdgunctional limitations
in exhibit 14Fonly; his opinions at exhibits 22F and 24F do discuss functional limitations, as
by the ALJ.

Finally, it is apparent the ALJ consideretintiff's treatment records when evaluatbg
Duc’s opinions. However, he found the opirsamavailing because of the lack of substant
rationale in support of the limitations Dr. Duc proposed, and because the treatmsmonots
reveal abnormalities that would result in such limitations. R. at 37. The Magistndge
determined the ALJ ‘idectly addresses the factor of the supportability and consistency d

source’s opinion with respect to all of the evidence of record,” and noted his Snderg
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supported by substantial evidence. This court agrees and will not disturb theé assigned to
this medical opinion.See Dunn v. Colvjr607 F. App’'x 264, 267 (4th Cir. 2015) (“An ALJ’

determination as to the weight to be assigned to a medical opinion gendfailyt be disturbed

absent some indication that the ALJ has dredged up ‘specious inconsistencies,’ dedthds ta

give a sufficient reason for the weight afforded a particular opiniaiting Scivally v. Sullivan
966 F.2d 1070, 1077 (7th Cir. 199)d 20 C.F.R. 8§ 404-1527(d)).
3) Credibility Determination

Plaintiff argueghe court should not adopt the Report’s finding regarding credibility
instead should find “the ALJ’s evaluation was based on a selective citatios i@dord to claim
a lack of objective evidence, unjustified faulting of Ms. Mills for intermittegdtiment with Dr.
Duc when that treatment consistently took place oxeemsl years, and wrongly relied a failure
to return to Dr. Austifi” ECF No. 32 at 8 (internal citations omitted). She notes the evideng
ALJ did not consider supports her subjective allegations. Therefore, Plaintiff asgbstantial
evidence does not support the ALJ’s credibility determination and remand is reddiratQ

However, it is clear the ALJ considered Plaintiff's testimony regardiag pain in
conjunction with the medical recordR. at 31-34. The opinion discussed Plaintiff’'s medic
records at length, and her testimony at the hearing and in submitted documentsnmpatrhghe
did not report limied abilityto performactivities to her physicians anafact reported fairly good

pain relief from the monthly injections she received from Dr. Duc. R. at 32, 34. Thio&id

4 This issue is more fully discussed abo@zeContinual Treatmensupra
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Plaintiff's “medically determinable impairments could reasonably be expected to caalbegbe
symptoms; however, claimant’s statements concerning the intensity, peesistahdimiting
effects of these symptoms are not entirely credible for the reasons eaptathes decisiori Id.
at31.

While Plaintiff testifiedher pain ranges from-8 on a scale of 8 and that the more ifeok

she is the more pain she has, the ALJ noted the medical recordshehobjective findings are

not entirely consistent with theeverity and duration opain Plaintiff describesThe ALJ
specifically cited recordamong many othershowingonly slight progression of degenerati
changes in October 2014, no further significant abnormalities in June 2015, and a newo
finding that month that her “symptoms were out of proportion to her imaging.” R. &i&htiff

complains the Magistrate Judgkd not properly and fully analyze the ALJ's credibili
determination. However, that is not the province of the court: as long as substedisice
supports a credibility determination, the court may not substitute its own jatigr8ech is the
casehere.

Conclusion

For the reasons set forth above, the court adopts the Report and Recommendatio
Magistrate Judge and affirms the decision of the Commissioner.
IT1SSO ORDERED.
s/Cameron McGowan Currie

CAMERON MCGOWAN CURRIE
Senior United States District Judge

Columbia, South Carolina
August 21, 2018
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