Mack v. Cotter et al Doc. 85

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

Edward D. Mack, #261986, ) C/A No. 5:11-588-TLW-KDW
)
Plaintiff)
)
VS. )
) ORDER
Daniel Cotter, W.M. Tisdale, Michael)
McCall, Miriam Snyder, Barrette Durant)
Robert Johnson, and Lavern Epps )

)

Defendants. )

Plaintiff, a state prisoner pceeding pro se, seeks relief pursuant to 42 U.S.C. § 1983.
This matter is before the court on Plaintiffs Motion for Reconsideration of Order in Part
(ECF No. 63), Plaintiff’'s Motion to Amend @aplaint (ECF No. 61), Plaintiff's Motion for
Sanctions (ECF No. 65), Plaintiff's Motioto Compel (ECF No. 66), and Defendant’s
Motion to Stay or Limit Discovery (ECF &N 78). Defendants havided Responses in
Opposition to each oPlaintiff's Motions. SeeECF Nos. 63, 67, 85, 76. Plaintiff did not
respond to Defendant’s motion.

Pursuant to the provisions of Title 28, itédl States Code, Section 636(b)(1), and
Local Rule 73.02(B)(2)(d), D.S.C., this magistratdge is authorized teeview all pretrial
matters in prisoner petitioriged under 42 U.S.C. § 1983.

Plaintiff’s Motion for Reconsideration of Order in Part

Plaintiff's Motion for Reconsideration (ECF No. 63) asks that the court reconsider its
rulings regarding two of the multiple rulingsthe court’'s October 19, 2011 Order (ECF No.

58)" on Plaintif's motion to compel. In péctlar, Plaintiff argues the court should

' This matter was reassigned to the unideed on January 1, 2012. ECF Nos. 79-80.
Previously, United States Magigigaludge Bruce H. Hendricksridied all pretrial matters in
this case. Judge Hendricks issued the OctdBeP011 Order that Pldiff asks the court to
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reconsider its denial of his motion to compefendants’ response tos First Request for
Production of Documents to khael McCall, Number 8 and to his First Request for
Production of Documents to Batt Durant, Number 3. ECRo. 63. The two requests at
issue are identical and seedcords of “any and all property lbaging to orattributed to”
Plaintiff that “has been confiscated, removesghlaced, and/or destrayfe]” In the court’s
October 19, 2011 Order, the court noted Ddénts McCall and Durant had provided all
responsive information they had. ECF No. 6-7.

Plaintiff asks that the nti@r be reconsidereokecause Defendants allegedly responded
to the requests untruthfully. ECF No. 63 at 1. mlIHiattaches a policy of the South Carolina
Department of Corrections (SCD@)at requires a log of confiated property be maintained.
ECF No. 63-1. Defendants respond to RI#is Motion for Reconsideration, again
submitting records of contraband are not kapd agreeing with the court that they cannot
produce records that do not exist. ECF No. 74.

Nothing in Plaintiff's motion persuadd#se court that the October 19, 2011 ruling was
erroneous, and Defendants have again represented to the court they have no additional
documents responsive to the request at isBlantiff's Motion for Reconsideration (ECF
No. 63) is denied.

Plaintiff’'s Motion to Amend Complaint

On November 4, 2011, Plaintiff filed a Moti to Amend the Complaint to properly
identify Defendant D. Woods-Tisdale, who Isted as Wm. Tisale in the original
Complaint, to supplement his Complaint wéatditional information regarding transactions

and occurrences since the filing oétbriginal Complaint. ECF No. 61.

reconsider. In Plaintiffs Motion for Reconsidition, he sets out an additional factual
allegation and does not questidndge Hendrick's ruling on the facts that were before the
court at that time. ECF No. 63. Accordipgthe undersigned mayppropriately rule on
Plaintiff's Motion for Reconsideration.
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Defendants state in their Response (ECE B0, they do not oppose the Plaintiff's
request to properly identify Defendant Waelisdale, but they question whether an
Amended Complaint is necessary.

Rule 15(a) provides that a party may awhets pleadings by leave of court or by
written consent of the adverse party and tiedve shall be freely given when justice so
requires.” Fed. R. Civ. P. 15(a)Upholding the letter and theispof this rue, “leave to
amend a pleading should be denady whenthe amendment would be prejudicial to the
opposing party, there has been bad faith orp#re of the moving party, or the amendment
would be futile.”Edwards v. City of Goldsboyd78 F.3d 231, 242 (4ir. 1999) (emphasis
in original); Davis v. Piper Aircraft Corp.615 F.2d 606, 613 (4th Cir. 1980) (noting courts
favor “resolution of cases on their meri}s.” Because Plaintiff's proposed Amended
Complaint includes reference to some “ti@st®n([s], occurrence[s]or event[s] that
happened after the date of thkeading to be supplemented,” IRUL5(d) also applies to his
request to amend. BeR. Civ. P. 15(df. Such pleadings are permissible “on motion and
reasonable notice . . . [and] on jtestms.” Fed. R. Civ. P. 15(d).

Defendants do not object ®laintiff’'s proposed amendmgrand the court finds it
appropriate to give leave for the amendmdpiaintiff's Motion for Leave to File an
Amended Complaint and Supplemétéadings (ECF No. 61) is gttaxd. The clerk is to file

Plaintiff's proposed Amended @wlaint (ECF No. 61-1) as ¢hoperative complaint in this

?Rule 15(d) provides:
(d) Supplemental Pleadings. On motiordaeasonable noticée court may,
on just terms, permit a party to sera supplemental pleading setting out any
transaction, occurrence, event that happened afteetdate of the pleading
to be supplemented. The court n@agrmit supplementation even though the
original pleading is defective in s$itag a claim or defense. The court may
order that the opposing party pleadtt® supplemental pleading within a
specified time.



case, and the caption shall be amended eatity Defendant WM Tisdale as D. Woods-
Tisdale.

Plaintiff’s Motion to Compel

On November 18, 2011, Plaintiff filed ilotion to Compel. ECF No. 66. On
December 5, 2011, the Defendants filed their opposition. ECF No. 76.

Federal Rule of Civil Procedure 37 prdes that if a party fails to respond to
discovery, the party seekingsdovery may move for an order compelling production. The
decision to grant or to deny a motion to conglistovery rests withithe broad discretion of
the trial court. See Lone Star Steakhouse & Saloon, Inc. v. Alpha of Va.AB&.3d 922,
929 (4th Cir. 1995) (holding the “Court affords district court suliantial discretion in
managing discovery and reviews the deniafji@nting of a motion teompel discovery for
abuse of discretion.”) ifternal citation omitted)l.aRouche v. Nat'l Broad. Co., Inc/80
F.2d 1134, 1139 (4th Cir. 1986) (holding “[a] motimncompel discovery is addressed to the
sound discretion of the district court.”)).

In his Motion to Compel, Plaintiff seeles order compelling the production of certain
documents from Defendants Barrette Durgfidurant”), Daniel Cotter (“Cotter”), and
Michael McCall (“McCall”). SeeECF. No. 66. The court will address each disputed request
in turn.

A. Production from Defendant Durant

Plaintiff’'s second request for production @dcuments to Defendant Durant and his
responses are as follows:

1. Any and all 0200 reports initiatewhd/or completed against you, to
include performance appraisals.

The information is not available to the Plaintiff for security reasons.



ECF No. 66-1 at 1. In his Main to Compel, Plaintiff assertsathDurant “failed to identify
any security reason to why his 0200 repatsl performance appraisals should not be
disclosed.” ECF No. 66 at 1. He furthebsuts the information requested “may reveal
and/or lead to relevant evidaem of histories, patterns, etof similar acts consistent to
Plaintiff's claims that Defendantgere operating outside the bounds|g”

In response, Defendant Durastates that “[s]uch infonation could be used to
compromise security both inside and outsidefdadity. Plaintiff is also not entitled to any
information as to the identity or SCDC number of any other inmates for the protection of
those inmates . . .” Durant further stateattthe performance appraisals or complaints
against him are “not relevant to the issuesehisy the Plaintiff and aroutside the scope of
discovery.” ECF No. 76 at 1.

The court finds DefendanDurant’'s objections regardin security concerns are
founded. The information Plaintiff seeks is rikely to provide information relevant to
Plaintiff's claims. Accordingly, Plaintiff's motioto compel is denied @ Request 1 of his
Second Set of Requests tméuce to Defendant Durant.

2. 19-2 Inventory form fo Plaintiff's property wile being packed on
January 5, 2010.

This document has previously been provided.

3. 19-2 inventory form for Plairffis property which was packed on
January 5, 2010.

See no. 2 above.
ECF No. 66-1 at 1. Defendants responded to these requests by indicating they already
provided such forms. ECF No. 66-2 at 1.
In his motion, Plaintiff submits he had npteviously requested these forms and
Defendants had not provided them. ECF No. 66.atn response, Defendant Durant states

that a search of the property records ahhibe Lee Correctional and Perry Correctional
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Institutions do not show an inventory forfor January 5, 2010. He notes Plaintiff had
previously been providedavith an inventory form fom January 6, 2010, and suggests
Plaintiff could have misstatl the date in this request. ECF No. 76 at 1.

Defendant Durant cannot be expectedproduce documents he does not have.
Plaintiff's motion to compel is denied asRequests 2 and 3 of his Second Set of Requests to
Produce to Defendant Durant.

5. Records from contraband logodk for any and all searches,

shakedown, seizures, etc. of Plaingftells and person for the date January

2009 through September 20, 2010.

That information is not available tbhe Plaintiff for security reasons.
ECF No. 66-1 at 1. Plaintiff asserts that Durdails to identify any security reason which
would preclude him from disclasy the records of plaintiff'searches, shakedowns, seizures,
confescations (sic), etc.” ECF No. 66 at 2.fdpelant Durant statesathproviding Plaintiff
with this information would “provide the Pl#iff with information concerning patterns or
frequency of searches or shakedowns.” Hghér states that “Plaintiff has been provided
with the relevant records concerning thanfiscation of contraband (a cell phone and cell
phone charger) in this case,” and that “og®arches, seizures, confiscations or shakedowns
would not be relevant to thesues raised in the Plaintifi@omplaint and would be outside
the scope of discovery.ECF No. 76 at 2.

The court finds DefendanDurant’s objections regardin security concerns are
founded. Further, Plaintiff haseen provided records regardicontraband confiscated from
him. The information Plaintiff seeks is ndikely to provide information relevant to
Plaintiff's claims. Accordingly, Plaintiff's motiomo compel is denied @ Request 5 of his

Second Set of Requests tméuce to Defendant Durant.



6. The quarterly report of confiscatpdoperty which depicts any and all
confiscations of Plaintiff's property.

That information is not available the Plaintiff for security reasons.
ECF No. 66-1 at 1. Plaintiff ajn asserts that Durant “fails to identify any security reason
which would preclude him from disclosing thecords of plaintiff's searches, shakedowns,
seizures, confescations (sic);.et ECF No. 66 at 2. DefendaBurant states that providing
this information to the Plaintiff would fge Plaintiff personal information and SCDC
numbers of other inmates.” He further etatthat “Plaintiff has been provided with
information concerning the confiscation which is the subject of this lawsuit. Plaintiff's
request in this regard would be outside sicsope of discovery.” ECF No. 76 at 2.
The court finds DefendanbDurant’s objections regardin security concerns are
founded. In addition, Plaintiff haseen provided this informatiaegarding information as to
the confiscation that is at issun this suit. The additional fiormation Plaintiff seeks is not
likely to provide information relevant to Plaiifi's claims. Accordingly, Plaintiff's motion to
compel is denied as to Request 6 of hesdhd Set of Requests to Produce to Defendant
Durant.
B. Production from Cotter
Plaintiff's second request for productiof documents to Defendant Cotter and his
response is as follows:
3. Records of what you did with theems from your incident report
dated October 1, 2010, for the Plainsfitems, cell phone, charger, batteries,
soups, sodas, lock (2) keys and food items.
Those items were contraband and would have been destroyed.

ECF No. 66-1 at 3. Plaintiffsserts that this is an “incomplete and evasive answer.” ECF

No. 66 at 2. Defendant Cotter again states ‘tin&t items were contraband and would have



been destroyed. This clearly sets forth th&cpce as to contraband seized. There are no
additional records.” ECF No. 76 at 2.

Defendant Cotter cannot be expectedproduce documents he does not have.
Plaintiff's motion to compel is denied as Request 3 of his Second Set of Requests to
Produce to Defendant Cotter.

C. Production from Defendant McCall

Plaintiff's second request for production of documents to Defendant McCall and his
responses are as follows:

1. Any and all 0200 reports initiatexhd/or completed against McCall,
Daniel Cotter, Cpl. Tisdale and Nam Snyder to include performance
appraisals.
This request seeks personal infatman on SCDC employees, including
performance appraisals, and is restricted for security reasons. In addition, this
request is outside the scope of discovery in that the requested materials are not
relevant to the issues in this case and are not likely to lead to relevant
evidence.
ECF No. 66-1 at 4. In his Mion to Compel, Plaintiff cogis his assertion that McCall
“failed to identify any security reason to why his 020(ogts and performance appraisals
should not be disclosed.” ECF No. 66 at 1P2fendant McCall, in his response, states that
“[s]uch information could be used to comprise security both inside and outside the
facility. Plaintiff is also not entitled to any infmation as to the identity or SCDC number of
any other inmates for the protect of those inmates . . .” M@all further states that the
performance appraisals or complaints agamst, Daniel Cotter, Cpl. Tisdale and Miriam
Snyder are “not relevant to the issues raibgdhe Plaintiff and are outside the scope of
discovery.” ECF No. 76 at 3.

The court finds Defendant McCall's objectiargjarding security concerns are founded. The

information Plaintiff seeks regarding McCafotter, Tisdale, and Snyder is not likely to



provide information relevant to Plaintiff's claims. Accordingly, Plaintiff's motion to compel
is denied as to Request 1 of his SecorntdERequests to Produce to Defendant McCall.

5. Copies of C-dorm log book for dates October 1, 2010, October 29,
2010 through November 5, 2010 and May 27, 2011.

Enclosed
ECF No. 66-1 at 4. Plaintiffsgerts that “the copies which meenclosed are incomplete due
to the redactions which were made prior to esiclg to the Plaintiff. These redactions has
skillfully eliminated all of the relevant evidenessential to Plaintiff's claims and are not a
part of the normal course bbw these records are keptBECF No. 66 at 2-3. Defendant
McCall, in his response, states that Plaimtiéfs provided with the “requested pages from the
log book, but redacted information, including nanaed SCDC number of other inmates . . .
. The Defendants also redactdwe inventories of restrain@nd security items from that
dorm.” He further states tht]he redacted information wodlalso be outside the scope of
discovery.” ECF No. 76 at 3.

The court finds Defendant McCall's redians of the names and SCDC numbers of
other inmates and of inventories of restrasnsl other security items contained in C- Dorm
was appropriate for sedty and privacy reasons. In additi, the redacted information about
which Plaintiff complains is not relevant to Plaintiff's claims. Plaintiff's motion to compel is
denied as to Request 5t Second Set of Requests to Produce to Defendant McCall.

6. The items listed in incident repdor Plaintiff dated October 1, 2010,
cell phone, charger, lock, (2) keysatteries, sodamnd food items.

These items were considered contraband would have been disposed of.
The Plaintiff has been provided wighphotocopy of the photograph of the cell
phone, charger, padlock and keys.

ECF No. 66-1 at 4-5. PIdiff asserts that the photocopy does not “depict any food items,

sodas or batteries.” He also asserts thatjgstuse McCall stated that these items would

have been destroyed “i®t confirmation that they wereggiosed of. If not ‘disposed of’
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then the Plaintiff again requeptoduction of these items.ECF No. 66 at 3. Defendant
McCall states that Plaintiff “was providedith the incident report and a photo copy of
photographs taken of the cell phone, charger, &wk (2) keys.” He further states that he
does not have any other documentation, that #famas been given all of the documents in
his possession concerning these confiscatedsjtemd that he has fully responded to this
request. ECF No. 76 at 3-4.

Defendant McCall cannot be expected gwduce documents he does not have.
Plaintiff's motion to compel is denied as Request 6 of his Second Set of Requests to
Produce to Defendant McCall.

7. The following areas for examining and measuring, briefing room,
lobby (operations), medical cell arempérations) and lobby (x-ray machine).

The Defendant cannot produce portionstiedir facility. Measurements of

those areas are not relevant to theasstaised in the Plaintiff's Complaint

and would be outside the scope of discovery.
ECF No. 66-1 at 5. Plaintiffsserts that “measuring and exaation of the requested areas
are not just relevant to the issues raised but absolutely necessary being that these areas
encompass the locations mentioned in Defen@antter’s incident rgort, therefore making
these areas the alleged ‘crime scene.” He further asserts that examination of these areas is
necessary for trial preparation. ECF No. 68.atDefendant McCall reiterates his response
that he cannot produce portions of the fagilityat measurements of these areas are not
relevant and outside the scopkdiscovery. ECF No. 76 &. The court finds Defendant
McCall's objections valid and denies Plaifis motion to compel aso Request 7 of his

Second Set of Requests tméuce to Defendant McCall.

Plaintiff's Motion for Sanctions

On November 18, 2011, Plaintiff also flla Motion for Sanctions. ECF No. 65. On

December 5, 2011, Defendantsdilneir opposition. ECF No. 75.
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In that motion, Plaintiff requests Defendaibe sanctioned for failing to comply with
the Order of the Honorable Bruce Howe Heckisi (ECF No. 58) that granted in part and
denied in part his prior math to compel (ECF No. 48).Specifically, Plaintiff submits
Defendant McCall failed to provide two espfic SCDC policies—Employee Corrective
Action, Admin. 11.04 and Employee Conduct,mid. 11-17. ECF No. 65. Plaintiff argues
those policies were the “gist” of his prior tran to compel and the court’s prior ordkt. at
1. Without further explanation, &htiff argues Defendant McCallfailure to provide those
specific policies was not accidentd. at 1-2. He asks that he be provided with the policies
and that the court sanction Defendants.

In response, Defendants state they cordphéh the court’s October 19, 2011 order
by providing five additional SCDC policies todtitiff. ECF No. 75. Thy submit Plaintiff
had not requested the sgexpolicies he referencasn his sanctions motiord. Nonetheless,
Defendants indicate they have now providedrihiwith those two policies. ECF No. 75 at
1. They further submit that they have responded to Plaintiff's requests and complied with the
court’s order in good faith, making amward of sanctions inappropriatd. at 1-2.

The court agrees with Defendants. As Def@nts have now provided Plaintiff with
the two policies he specifically referenceshis motion for sanctions, no further discussion
of those policies is required. The court firfdefendants have responded to the court’s order
that it supplement its respongePlaintiff's request number tb Defendant McCall in good
faith. Sanctions are not warradt and Plaintiff's motion fosanctions (ECF No. 65) is
denied.

Defendants’ Motion to Stay or Limit Discovery

On December 6, 2011, Defendants movedtty or limit discovery, seeking “an

Order staying further discovery from the Plainiiffthis case, or, in thalternative, limiting
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additional discovery from th@laintiff.” ECF No. 78 at 1-2. Defendants state that the
Plaintiff submitted the previous discovery requests:

Plaintiff's First Set of Interrogaries to the Defendant Robert
Johnson, consisting of 12 interrogas; Plaintiff's First Set of
Interrogatories to Defendant Daniel Cotter, consisting of 20
interrogatories; Plaintiffs First Set of Interrogatories to
Defendant Michael McCall, coissing of 10 interrogatories;
Plaintiffs First Set of Intewgatories to Miriam Snyder,
consisting of 17 interrogatorie®laintiff’'s First Request for
Production of Documents to DaiCotter, consisting of 3
requests; Plaintiff's First Regsefor Production of Documents
to Michael McCall, consisting 08 requests; Plaintiff's First
Request for Production of Documents to Barrette Durant,
consisting of 6 requests; dhtiffs First Request for
Production to Defendant Epps consisting of 4 requests;
Plaintiffs Second Request fdProduction to Daniel Cotter,
consisting of 3 requests; dMtiffs Second Request for
Production to Michael McCall, owisting of 7 requests; and
Plaintiffs Second Request fd?roduction to Baette Durant,
consisting of 6 requests.

Id. at 1. Defendants state thewbdully responded tthe above discovery requests, and that
Plaintiff served his First Set of Interrogatorea®sd First Request for Production directed to D.
Woods-Tisdaleld. Plaintiff has filed no opposition to this motion.
Citing Federal Rule of Civil Procedure 25@)(C), Defendants agkat the court stay
or limit any further discovery requests by Riif. Defendants submit they have produced
large volumes of documents and have endeavored to be responsive to Plaintiff's numerous
requests. ECF No. 78. They submit Plaintiff kaaght cumulative or duplicative documents
and has had ample opportunity to obtain infdramaconcerning his claims. The court agrees.
Rule 26(b)(2)(C) permits the court to linthe “frequency or extent of discovery
otherwise allowed” for several reasons, includitsgdetermination thdtdiscovery sought is
unreasonably cumulative,” “the party seekingcdivery has had ample opportunity to obtain
the information by discovery in this action,” or the “burden or expense of the proposed

discovery outweighs its likely bengf]” Fed. R. Civ. P. 26(b)(2)(C)Xi (ii), (iii). In this case,
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the court has considered sevetalailed motions to compel fdeby Plaintiff and finds he has
had ample to time to seek documents and information relevant to his claims.

Further, although this ordegrants the filing of Riintiff's proposed Amended
Complaint, the amended pleading merely correctly identifies one of the defendants as D.
Woods-Tisdale. It does not add additional misior other defendants and does not require
further discovery by the parties. Plaintiffeddy served Defendants with discovery requests
directed to D. Woods-Tisdal&eeECF No. 71 (Defs.” Mot. t&nlarge Time to respond to
Pl’s Interrogs. and Reqs. for Produc. to D. Woods-Tisdale). Defendants’ responses to
Plaintiff's discovery directed to Woods-tiale were due Decerab9, 2011. ECF No. 72.
Accordingly, Plaintiff's time to objeco Defendants’ responses has expi&ekLocal Civil
Rule 37.01, D.S.C. (providing in part that motiimncompel discovery must be filed within
21 days of receipt of discovery responses at issue or within 21 days of date responses were
due).

Defendants’ Motion to Stay or Limit Disgery (ECF No. 78) is granted. Neither
Plaintiff nor Defendant mayropound further discovery regts or otherwise continue
discovery? Absent further order of the court, narfyashall be required to further respond to
discovery already propounded, other than to comply with the ongoing duty to supplement
discovery responses found in Federal Rule of Civil Procedure 26®§éd)Walker v. White
No. 1:08cv350, 2010 WL 1872796 (W.D.N.C. May 2010) (referencing the ongoing duty
to supplement disclosuresd discovery responses).

CONCLUSION

For the reasons set forth herein, PléfiistiMotion for Reconsideration of Order on

Motion to Compel (ECF No. 63) is deniedaPitiff's Motion to Amend Complaint (ECF No.

* Although Defendants seek to stay or limit Btdf's discovery, thecourt finds sufficient
time has passed for all parties to have cotedléiscovery. If Defendasifind it necessary to
conduct any further discovery, thewst seek the court’s order.
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61) is granted; Plaintiff's Miton to Compel (ECF No. 66) denied; Plaintiff's Motion for
Sanctions (ECF No. 65) is denied; and Deferslavibtion to Stay oimit Discovery (ECF
No. 78) is granted.

IT 1S SO ORDERED.

May 2,2012 KaymaniD. West
Florence, South Carolina United States Magistrate Judge
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