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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ORANGEBURG DIVISION

United States of America and The) Civil Action No. 5:11-00991-JMC
South Carolina Department of Health)
and Environmental Control, )
)
Plaintiffs, )
V. )
) ORDER AND OPINION
Albemarle Corporation, )
)
Defendant. )
)

Plaintiffs United States of Americah@ “Government”’) and The South Carolina
Department of Health and Environmental Coh{f8 CDHEC”) (collectively “Plaintiffs”) filed
the instant action against Defendant Albema@orporation (“Defendant”), seeking civil
penalties and injunctive lief. (See ECF No. 7.)

This matter is before the court pursuant to motions to compel by the Government and
SCDHEC. (ECF Nos. 119, 121, 124.) Foe tieasons set forth below, the cdDENIES AS
MOOT the Government's motion to compelrevised privilege log (ECF No. 11DENIES
SCDHEC’s motion to compel (ECF No. 121), ab&NIES WITHOUT PREJUDICE the
Government’s “first” motion to compel with leave re-file within thirty (30) days from the date
this order is filed (ECF No. 124).

I. RELEVANT BACKGROUND

Defendant is a developer, manufacturer, ancketar of complex chemicals. Albemarle,
http://albemarle.com/About/Abouverview-180.html (last visited Dec. 23, 2013). Defendant
has operated a “fully commercial specialty chemiaallity” in Orangeburg, South Carolina (the

“Orangeburg facility”) for over 25 years. Id. at /About/Orangeburg-58C12.html?LayoutlD=9
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(last visited Dec. 23, 2013). @&hOrangeburg facility employs methan three hundred thirty
(330) individuals. _ld. At the Orangeburg facility, Defendant nfactures the following
pharmaceutical products: acetyl chloride, isobuwgltene (“IBB”), ibuprofen (DR-3), naproxen,
naproxen crude/sodium, HCN, and diisopropylphdbdP). (ECF No. 7 at 12 | 46.) Effective
July 1, 2001, Defendant operated certain manufactysrocesses at the Orangeburg facility
pursuant to Title V Permit No. TV-1380-0004, sl permit designated Defendant as a major
source of hazardous air pollutant(ld. at 15 1 66.)

On April 26, 2011, the Government, on behaltlod Administrator of the United States
Environmental Protection Agency (“EPA”), corenced this action against Defendant, seeking
civil penalties and injunctive relief based on g#ld violations of the @an Air Act, 42 U.S.C.
88 7401-7626, regulations promulgatby the State of South Carainand permits issued to
Defendant. (ECF No. 1.) On May 5, 2011, Riifis fled an amended complaint against
Defendant. (ECF No. 7.) On July 1, 2011, Defent filed a motion to dismiss the amended
complaint pursuant to Fed. R.\CiP. 12(b)(1) and 12(b)(6) or, ithe alternative, for a more
definite statement. (ECF No. 14BPlaintiffs filed oppoiion to Defendant’s motion to dismiss or
for a more definite statement on August 23, 2011, to which Defendant submitted a reply in
support of its motion on September 27, 2011. (ROB. 22, 26.) On March 14, 2012, the court
denied Defendant’s motion to dismiss or for a more definite statement and, as a result, Defendant
answered the amended complaint on March 27, 2QEZF Nos. 29, 30.) Thereafter, the court
entered a conference and sdhleng order March 28, 2012, thése commencing the discovery
period. (ECF No. 31.)

Defendant served a privilege log on the Gaweent on July 19, 2013. (ECF No. 119-2.)

On July 25, 2013, the Government advised Defentlaatt its privilege log was insufficient.



(ECF No. 119-1 at 1.)

Also on July 25, 2013, Plaintiffs depos&&. Thomas Kerr, Il (“Kerr”), one of
Defendant’'s Fed. R. Civ. P. 30(b)(6) (“Rule(B)§{6)") designees. (ECHWNo. 121-3 at 1.)
Counsel for SCDHEC asked Kerr if he had eeserved a litigation hold notice from Defendant.
(ECF No. 121-3 at 4 (227:23-25).) Kerr responbdgdtating that he “received at least an e-mail
or correspondence to that effect,” butd dnot remember the date of the e-mail or
correspondence.” (ECF No. 121-3 at 5 (228:1-3).) Counsel for SCDHEC then asked Kerr
“[w]ould you be able to check ia that and give us an ansi®” (Id. at 5 (228:17-18).)
Thereafter, SCDHEC did not receive any furthdéorimation regarding the date of the litigation
hold notice from Defendant or its couns@ECF No. 121 at 2.)

On August 9, 2013, the Government filed a motion to compel production by Defendant of
a revised privilege log. (ECF No. 119.pn August 13, 2013, SCDHEfled a motion to
compel Defendant “to inform SCDHEC of the datewhich it [Defendant] first issued a written
legal hold to key Albemarle employees in thase.” (ECF No. 121.0n August 15, 2013, the
Government filed a first motion to compelgegding inadequate nesnses to its production
requests and concerns createdtbylepositions of Defendantgitnesses. (ECF No. 124.)

On August 26, 2013, Defendant filed its respaiasthe Government’s motion to compel
a revised privilege log. (ECF No. 138Qn August 30, 2013, Defendant filed opposition to
SCDHEC'’s motion to compel. (ECF No. 140T)hereafter, on September 3, 2013, Defendant
provided a response to the Government’s firstiomato compel regarding Defendant’s responses
to the Government’s requests for productiord dhe preparedness of Defendant’s deposition
designees. (ECF No. 142.)

On November 5, 2013, the court held a hearing on the pending motie@6.No. 161.)



. LEGAL STANDARD FOR MOTIONSTO COMPEL
Fed. R. Civ. P. 26 provides that “[pl@s may obtain discovery regarding any
nonprivileged matter that is relevant to apgrty's claim or defense . . . [and r]elevant
information need not be admissible at the tridh# discovery appears reasonably calculated to
lead to the discovery of admissible evidencé&éd. R. Civ. P 26(b). The scope of discovery
permitted by Fed. R. Civ. P. 26 is designed to provide a party with information reasonably

necessary to afford a fair opportunity to devategrase._Nat’'l Union Fire Ins. Co. of Pittsburgh,

P.A. v. Murray Sheet Metal Co., Inc., 967 F.2d 9883 (4th Cir. 1992) (“th discovery rules are

given ‘a broad and liberal treatment’™) (quaiiklickman v. Taylor, 329 U.S. 495, 507 (1947)).
That said, discovery is not limitless and thairtchas the discretion to protect a party from
“oppression” or “undue burden or exEe.” Fed. R. Civ. P. 26(c).

“If a party fails to make a disclosure”qeired by Fed. R. Civ. P. 26, “any other party
may move to compel disclosu and for appropriate sarmti’ after it has “in good faith
conferred or attempted to confer with the person or party failing to make disclosure or discovery
in an effort to obtain it withoutourt action.” Fed. RCiv. P. 37(a). Speddally, a party “may
move for an order compelling an answer, dedignaproduction, or inspection.” Fed. R. Civ. P.
37(a)(3)(B). Broad discretion is afforded a ddtgourt's decision to gnt or deny a motion to

compel. _Erdmann v. Preferred Research Inc., 852 F.2d 788, 792 (4th Cir. 1988).

1. ANALYSIS

A. The Government’'s Motion to Compel a Reviderivilege Log from Defendant (ECF No.
119)

The Government moves for an order compgllDefendant to revise its privilege log,

which privilege log was insufficient on its facedause it failed “as to each document . . . [tO]

set[] forth specific facts that, dredited, would suffice to estabili®ach element of the privilege



or immunity that is claimed.” (ECF No. 119 &fciting Nat'l Labor Relations Bd. v. Interbake

Foods, LLC, 637 F.3d 492, 502 (4th C2011)).) In this regardhe Government argues that

Defendant’s privilege log is insufficient because(1l) does not recite each element of the
privilege, (2) contains descriptions of “vkorproduct” which lack ay indication that the
document was prepared in anticipation of litigation or trial, and (3) contains documents that
claim to be subject to the attorney client privdeghen an attorney is either not involved or not
mentioned in the description; and (4) erronepusies to the work product privilege for inter-
office communications or ordinary business camioations with a consultant. _ (Id. at 4-5
(referencing ECF No. 119-2 at 1 (B¥os. ALBPRIV0O00000303®2, ALBPRIV0O0000327-328,
ALBPRIV00000087-164)).) As a result, the Government asserts that Defendant should be
required to produce a proper privilege log beeatie current log fails to provide sufficient
information to make even a prima facie showing of privilege.

Defendant does not oppose the Governmentiamoasserting that the motion “presents
an uncontroversial issue because Albemarle doeshjett to providing a revised privilege log.”
(ECF No. 138.) Defendant attached a revisexvlege log to its respnse. (See ECF No. 138-

1.)

Upon review, the court notes thie Government did not spéciany deficiencies in the
revised privilege log submitted by Defendan(See ECF No. 163 at 85-88.) Instead, the
Government maintained that its motion to compabk pending to ensure that the parties were
treated equally in regards to thentent of their respective priviledogs. (Id.) In response to
this representation, the court ersuaded that Defendant hadfficiently responded to the
Government’s concerns. Therefore, the Goventieanotion to compel a revised privilege log

is denied as moot.



B. SCDHEC'’s Motion to Compel (ECF No. 121)

SCDHEC moves the court to compel Defendamrovide SCDHEC with an answer to a
deposition question requesting the date on whictef@ant or its counsel first issued a written
legal hold to key employees in this cased. @t 1.) Specifically, SOHEC asserts that during
Kerr's deposition, the litigation hold questiavas asked, which question Defendant did not
object to. (ECF No 123-at 4 (227:23-25), 5 (228:1-22)$CDHEC further asserts that Kerr
stated that he would attempt to find and revielevant documents and provide the answer. (Id.
at 5 (228:17-20).) As a rdsuSCDHEC complains that na#gr Defendant nor its counsel
provided SCDHEC with the answer Kerr said he would g®vi(ECF No. 121 at 2.)

Defendant opposes SCDHEC’s motion, assgrtimt the litigation hold question was
outside the scope of the Fed. R. Civ. P. 3@)ohotice of deposition. (ECF No. 140 at 2

(referencing ECF No. 140-1), 3 (citing EX. v. Freeman, 288 F.R.D. 92, 99 (D. Md. 2012);

Falchenberg v. N.Y. State Dep’t of Educ., G42Supp. 2d 156, 164 (S.D.N.Y. 2008).) In this

regard, Defendant argues that its deponemtse not required to possess the answer to
SCDHEC's legal hold question because Plaintifigtice of deposition faikkto list Defendant’s
litigation hold as a topic for examination._ (ld.pefendant further argues that “[b]ecause
[SCIDHEC’s Notice did not list{Defendant] Albemarle’s figation hold as a topic for
examination, [SC]DHEC's request for an ordemgelling answers to questions on that topic
altogether lacks basis and wantsdenial.” (Id. at 4.)

Upon review, the court notes that the eaohe between Kerr and counsel for SCDHEC

does not contain as specified a promise as SCDHEC claims:

Q. Would you be able to check irnttwat and give us an answer?
A. If it's in an e-mail, | can find it. I'm nosure if we have a record of any of that.
Q. Okay. And how do you retain e-mail?



(ECF No. 121-3 at 5 (228:17-20, 23)The language used by Kerr caa read to imply that he
will look for the e-mail containing relevant infoation, but it is not definitive. The language
used further does not definitively show an actegjuest by counsel that Kerr find the e-mail
containing the relevant information and fordiathe relevant information to counsel for
Defendant. Moreover, the court is not awareany promise by Defendant or its counsel to
provide the requested informatioBased on the foregoing, the cbig not inclined to require
Defendant to produce informati@utside the scope of the Ru8(b)(6) deposition notice based
on the aforementioned exchange between kel counsel for SCDHEC.__See generally
Freeman, 288 F.R.D. at 99 (“The deponent's anstwaggestions outside the scope of the notice
will not bind the organization, and the organiaatcannot be penalized if the deponent does not
know the answer.”) (citations omitted). Acdmgly, SCDHEC’s motiorto compel must be
denied.

C. The Government'’s First Motion to Compel (ECF No. 124)

The Government generally moves the ¢oto compel Defendant (1) to identify
custodians reasonably expected to possess ntlee@uments responsive to the Government’s
discovery requests; (2) to proe@ Fed. R. Civ. P. 30(b)(6) wigsses who can testify based on
Defendant’s knowledge, rather than the indigildwitnesses’ personihowledge and memory;
and (3) to provide appropriate responsesh Government’s requests for production, which
requests were either not adequately respondediere incorrectly objected to on the basis of
relevance, or resulted in a totally non-respomsinswer. (Id. at 2.) The Government advised
the court that it was hopeful that the parties daabkolve this motion, bdiled it in “a protective
fashion.” (I1d.)

In response to the Government’s motion tmpel, Defendant asserts that the parties are



attempting to work out their issues and thotion should be denied. (ECF No. 142.)

On December 18, 2013, the court was advised by the parties via e-mail that they had not
resolved all the issues contemplated by the Gowent’'s motion to compel. As a result, the
Government would not withdw its motion to compel.

The court admittedly told the parties thatibuld not rule on this motion unless it was
advised by the Government that the motion was for review. (ECF No. 163 at 5:6-6:7.)
However, upon further consideration, the court fitlst the instant main fails to specify a
failure by Defendant that warrants maintainiitg pending status on the court’'s docket.
Therefore, the court dismisses the Governmantson to compel without prejudice with leave
to re-file within thirty (30) days from #hdate this order is filed.

V. CONCLUSION

Upon careful consideration of the entire recand the arguments of the parties, the court
hereby DENIES AS MOOT the United States of America’s motion to compel a revised
privilege log,DENIES the motion to compel of The South Carolina Department of Health and
Environmental Control, anDENIESWITHOUT PREJUDICE the United States of America’s
first motion to compel with leave to re-file withihirty (30) days from the date this order is
filed. (ECF Nos. 119, 121, 124, respectively.)

IT ISSO ORDERED.

United States District Judge

December 23, 2013
Greenville, South Carolina



