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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ORANGEBURG DIVISION

William Montague Nix, Jr., ) Civil Action No. 5:13-02173-JMC
)
Raintiff, )
V. )
) ORDER AND OPINION
Bennie Glenn Holbrook and Stevens )
Transport)nc., )
)
Defendants. )

)

Plaintiff William Montague Nix, Jr. (“Plaintiff”), filed this action against Defendants

Bennie Glenn Holbrook (“Holbrook™ and Stevengansport, Inc. (“ST), (collectively
“Defendants”), seeking to reger damages for injuries sufferevhen the car Plaintiff was
driving collided with a tractorréiler operated by Holbrook and aed by STI. (ECF No. 41.)

This matter is before the court on Plaingfflotion to Compel Defendants’ Responses to
Plaintiff's Supplemental DiscoveriRequests seeking “full and colafe responses” to Plaintiff's
First Supplemental Requests for Production amdt Bupplemental Set of Interrogatories and
Requests for Production. (ECF No. 21.) Defents oppose Plaintiffs Motion to Compel.
(ECF No. 25.) For the reasosst forth below, the couGRANTS IN PART AND DENIES
IN PART Plaintiff's Motion to Compel.

l. RELEVANT BACKGROUND TO PENDING MOTION

Plaintiff alleges that on January 29, 2013, he was injured while driving “south on
Interstate 95 when suddenly and without wagnthe tractor-trailer owned by . . . [STI] and
operated by the . . . Holbrook, began backiqpgin the emergency lane then suddenly and
without warning extended intthe lanes of travel on Inter$#a95, causing the trailer of the

Defendants’ tractor-trailer to improperly ohstt both south-bound lanes of Interstate 95 and
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causing the Defendants’ trailer to collide with thaiRtff's vehicle.” (ECF No. 41 at 2 | 8.)
As a result of the injuries he sustainedaififf commenced a negligence action against
Defendants on July 12, 2013 in the OrangebQaynty (South Carolina) Court of Common
Pleas. (ECF No. 1-1.)) On August 12, 2013fdndants removed the action to this court
asserting “diversity of citizengh between the party Plaintiff and the party Defendants pursuant
to 28 U.S.C. 81332” and that “the amount in condrsy, exclusive of interest and costs, exceeds
the sum of $75,000.00.” (ECF No. 1 at2 1 4, 6.)

On February 7, 2014, Defendants providediRiff with responses to his First
Supplemental Requests for Production. (EGK R-2 at 3.) On June 13, 2014, Defendants
provided Plaintiff with answers and responses Plaintiffs First Supplemental Set of
Interrogatories and Requests for Production. (EOF21-3 at 9.) Uporeview of Defendants’
discovery answers and responseRintiff found insufficient D&ndants’ responses to First
Supplemental Requests for Production Nos. 1-8wars and responses to First Supplemental
Set of Interrogatories Nos. 1-4 and Firsjp@emental Requests for Production Nos. 5-17.
(ECF No. 21 at 2 (referencing ECF Nos. 21-2, 2]-3As a result, Plaintiff filed the instant
Motion to Compel on June 26, 2014. (ld.) Defartddiled a Response to Plaintiff's Motion to
Compel Discovery Responses to First Suppldaidnterrogatories and Requests to Produce on
July 14, 2014, requesting that tbeurt deny the Motion to Compe(ECF No. 25.) On July 22,
2014, Plaintiff filed a Reply arguing that his ki to Compel should be granted because his
discovery requests were reasonatdyculated to lead to the dmeery of admissible evidence.
(ECF No. 29.)

On December 16, 2014 and January 5, 2015,dbd beard argument from the parties on

the pending Motion to Compel. (ECF Nos. 73, 77.)



. LEGAL STANDARD

A. Discovery Generally

Fed. R. Civ. P. 26(b)(1) provides that ‘@plies may obtain diswery regarding any
nonprivileged matter that is relevant to anytga claim or defense—including the existence,
description, nature, custody, condition, and locatbmany documents or other tangible things
and the identity and location of persons who know of any discoverable matter . . . . Relevant
information need not be admissible at the tridh# discovery appears reasonably calculated to
lead to the discovery of admissible evidencal” 1For purposes of dcovery, then, information
is relevant, and thus discoverable, if it ‘bearsam, . . reasonably could lead to other matter[s]

that could bear on, any issue thstor may be in the case.”’Amick v. Ohio Power Co., No.

2:13-cv-06593, 2014 WL 468891, &l (S.D. W. Va. Feb. 5, 2014) (citing_Kidwiler v.

Progressive Paloverde In€o., 192 F.R.D. 193, 199 (N.DV. Va. 2000)). *“Although ‘the

pleadings are the starting poiftom which relevancy and diseery are determined . . .
[rlelevancy is not limited by the exact issues ideatifin the pleadings, the merits of the case, or

the admissibility of discovered information.”d.I (citing Kidwiler, 192 F.RD. at 199). “Rather,

the general subject matter of the litigation gmeethe scope of relevant information for
discovery purposes.”__ld. “Therefore, courts broadly construe relevancy in the context of
discovery.” _Id.

The scope of discovery permitted by Fed.GR.. P. 26 is designed to provide a party

with information reasonably necessary to affardair opportunity to deelop its case._ Nat'l

Union Fire Ins. Co. of Pittsburgh, P.A. v. Murray Sheet Metal Co., Inc., 967 F.2d 980, 983 (4th

Cir. 1992) (“the discovery rules are given ‘aad and liberal treatmetjt(quoting Hickman v.

Taylor, 329 U.S. 495, 507 (1947)). athsaid, discovery is not limitless and the court has the



discretion to protect a party frofeppression” or “undue burdesr expense.” Fed. R. Civ. P.
26(c).

B. Motions to Compel

“If a party fails to make a disclosure”qeired by Fed. R. Civ. P. 26, “any other party

may move to compel disclosu and for appropriate sarmti’ after it has “in good faith

conferred or attempted to confer with the person or party failing to make disclosure or discovery

in an effort to obtain it withoutourt action.” Fed. RCiv. P. 37(a). Specdally, a party “may
move for an order compelling an answer, dedignaproduction, or inspection.” Fed. R. Civ. P.
37(a)(3)(B). Broad discretion a&fforded a district court’s desion to grant or deny a motion to

compel. _See, e.g., Lone Star Steakhouse I&dBalnc. v. Alpha of Va., Inc., 43 F.3d 922, 929

(4th Cir. 1995) (“ThisCourt affords a district court substal discretion ilfmanaging discovery
and reviews the denial or granting of a motiorctonpel discovery foabuse of discretion.”)

(Internal citation omitted); Erdmann v. Prefelr®esearch Inc., 852 F.2d 788, 792 (4th Cir.

1988); LaRouche v. Nat'l Broad. Co., 780 F.284, 1139 (4th Cir. 1986) (“A motion to compel

discovery is addressed to the sourstdition of the district court.”).
1.  ANALYSIS

Plaintiff seeks to compel responses tessFBSupplemental Regsis for Production Nos.
1-3, answers to First Supplemental Set of rtogatories Nos. 1-4 and First Supplemental
Requests for Production Nos. 5-17. (ECF No. 224 @eferencing ECF Nos. 21-2, 21-3).) The
court addresses each disputed discovery request in turn as follows:

Supplemental Request for Production No. 1. Please produce a copy of the

documents setting forth the financi@ondition of Defendant Steven(sic)

Transport, Inc. for the years 2007, 2008, 2009, 2010, 2011, 2012 and 2013

including but not limited to, a balancetment of revenues and expenses and its
federal and state tax returns.



RESPONSE: Defendants object to this rexqyoairsuant to Rule 26 of the Federal
Rules of Civil Procedure, on the groundsat it is overly broad, unduly
burdensome, not reasonably limited in time or scope and not reasonably
calculated to lead to the discoverfyadmissible evidence.

(ECF No. 21-2 at 2.)

The Court’s Ruling:

Plaintiff contends that the documentati requested in Supplemental Request for
Production No. 1 “is relevant idetermining the amount of punitive damages.” (ECF No. 21-1
at 5.) In considering the merits of this pasiti the court notes that it has already agreed with
Plaintiff that he is entitled to discover STI's aemt financial status as it relates to the issue of
punitive damages. _(See ECF No. 89 at 9.) Howadhercourt declines at this time to require
production of sensitive financial documents until aféaintiff has established the viability of

his claim for punitive damages. See, e.@biRson v. Quicken Loans Inc., C/A No. 3:12-0981,

2013 WL 1704839, at *4 (S.D. W. Va. Apr. 19, 2013)His Court agrees it those authorities
requiring plaintiffs to make a prima facie claim for punitive damages before being entitled to

discovery of a defendant’s financial recoffise.E.O.C. v. MahaPrabhu, Inc., 3:07-CV-111-

RJC-DCK, 2008 WL 4126681, at *4 (W.D.N.C. July, 2008) (holding that tax returns are
relevant to a punitive damagesich only after a plaintiff makes @ima facie showing that it is

entitled to punitive damages); Blount v. Wake Elec. Membership Corp., 162 F.R.D. 102, 105

(E.D.N.C. 1993) (court deferrgaroduction of financial informtéon until after punitive damages
claim survives a motion to dismiss or feummary judgment). Therefore, the cODENIES
WITHOUT PREJUDICE Plaintiffs Motion to Compel as to Supplemental Request for
Production No. 1. If Plaintiff's punitive damages claim survives a summary judgment motion,
he may file a renewed motion tcompel production of currentf@ncial documents within seven

(7) days after the filing datef any order disposing of tr@ummary judgment motion. If no



summary judgment motion is filed by the dispositive motion deadline, Plaintiff may file a
renewed motion to compel productiof current financial documentvithin seven (7) days after

that deadline. _See SMD Software, Inc. EMove, Inc., No. 5:08-CV-403-FL, 2010 WL

2232261, at *4 (E.D.N.C. June 2, 2010) (imposingilasinprotocol with repect to dispositive

motions for plaintiff's pursuit of production aefendants’ tax returns)
Supplemental Request for Production No. 2: Please produce a copy of
Defendant Holbrook’s federal and std#x returns for the years through 2007
through 2013.
RESPONSE: Defendants object to this rexqyoairsuant to Rule 26 of the Federal
Rules of Civil Procedure, on the groundsat it is overly broad, unduly
burdensome, not reasonably limited in time or scope and not reasonably
calculated to lead to the discoyef admissible evidence.

(ECF No. 21-2 at 2.)

The Court’s Ruling:

Plaintiff asserts that Holbrook’s finaat documentation request in Supplemental
Request for Production No. 2 establishes his “net worth and ability to pay potential punitive
damages” and provides insight irttee nature of his employmerglationship with STI. (ECF
No. 21-1 at 6-7.) For the reasons statedhm ruling regarding Supplemental Request for
Production No. 1, the couRENIES WITHOUT PREJUDICE Plaintiff's Motion to Compel
as to Supplemental Request for Production No. 2.

Supplemental Request for Production No. 3: Please produce a copy of all W-

2's, 1099’s, or other documeritsthe care, custody oontrol of either Defendant

which sets out the compensation pa&dBennie Glenn Holbrook by Stevens

Transport, Inc. or any otheowsrce for the years 2007 through 2013.

RESPONSE: Defendants object to this resjypeirsuant to Rule 26 of the Federal

Rules of Civil Procedure, on the groundsat it is overly broad, unduly

burdensome, not reasonably limited in time or scope and not reasonably

calculated to lead to the discoyef admissible evidence.

(ECF No. 21-2 at 3.)



The Court’s Ruling:

Plaintiff asserts that Holbrook’s finaat documentation request in Supplemental
Request for Production No. 3 establishes his “net worth and ability to pay potential punitive
damages” and provides insight irtfte nature of his employmerglationship with STI. (ECF
No. 21-1 at 6-7.) For the reasons statedhm ruling regarding Supplemental Request for
Production No. 1, the couBENIES WITHOUT PREJUDICE Plaintiff's Motion to Compel
as to Supplemental Request for Production No. 3.

Supplemental Interrogatory No. 1: Please set forth Stephen Smith’s full names,
last known address, date lafth, place of birth, drives license number and state
of issue, and social security number.

ANSWER: The Defendants object to thisquest pursuant to Rules 26 and 33,
FRCP, on the grounds that the total nembf interrogatories (including sub-
parts) to each Defendant exceeds 2%eut consent or court order. Defendants
further object to this request pursuantRale 26 of the Federal Rules of Civil
Procedure on the grounds that it aserly broad, unduly burdensome, not
reasonably limited in time or scope and nedsonably calculated to lead to the
discovery of admissible evidence. Additionally, Mr. Smith is no longer employed
with Stevens Transport and is not aneal party to this action and Defendant
Stevens Transport will not release hemployment information without his
written consent. Withoutvaiving this obgction: Stephen Smith’s last known
address will be supplemented.

(ECF No. 21-3 at 2-3.)

The Court’s Ruling:

The court notes that it previously sustd Defendants’ supsmmerary objection to
having to answer more than 25 written interrogatri(See ECF No. 96 @f) In support of the
instant Motion to Compel, Plaintiff's only newgamment is that Defendants waived their ability
to object to his interrogatories because theibjéctions were not madeith any degree of
particularity” as required by Fe®. Civ. P. 33. (ECF No. 21-1 4t) Upon consideration of the

parties’ respective pogins, the court continues to sustddefendants’ objection based on the



excessive number of interrogatories. In thigare, the court declines to strike any answers
already provided by Defendantis Plaintiff's supplerental interrogatoriedput will not order
Defendants to provide further anssg to Plaintiff’'s supplementahterrogatories. Accordingly,
the courDENI ES Plaintiff's Motion to Compel ato Supplemental Interrogatory No. 1.
Supplemental Interrogatory No. 2: At the time of the coision on January 29,
2013, was Stephen Smith an employeeDeffendant Stevens Transport, Inc.
(“Stevens”)? If not, please set forthe name, address and principle place of
business of Stephen Smith’s employer.
ANSWER: The Defendants object to thisquest pursuant to Rules 26 and 33,
FRCP, on the grounds that the total nembf interrogatories (including sub-
parts) to each Defendant exceeds 25euit consent or court order. Without
waiving any objections: Yes.
(ECF No. 21-3 at 3.)

The Court’s Ruling:

For the reasons stated in the ruling regay&upplemental Interrogay No. 1, the court
sustains Defendants’ objection based on the sswee number of interrogatories. Accordingly,
the courtDENIES Plaintiff’'s Motion to Compel ato Supplemental Interrogatory No. 2.

Supplemental Interrogatory No. 3. Please identify all documents in the care,
custody, or control of Stevens whichlate to Stephen Smith’'s employment
relationship with Stevens and/or his job duties on January 29, 2013, including, but
not limited to employment application®river’s Qualification File, medical
records, criminal records check, driviregcord, tax records, peoll records, etc.

ANSWER: The Defendants object to thisquest pursuant to Rules 26 and 33,
FRCP, on the grounds that the total nembf interrogatories (including sub-
parts) to each Defendant exceeds 2%auit consent or court order. Defendants
further object to this request pursuantRale 26 of the Federal Rules of Civil
Procedure on the grounds that it aserly broad, unduly burdensome, not
reasonably limited in time or scope and nedisonably calculated to lead to the
discovery of admissible evidence. Additionally, Mr. Smith is no longer employed
with Stevens Transport and is not aneal party to this action and Defendant
Stevens Transport will not release hemployment information without his
written consent.

(d.)



The Court’s Ruling:

For the reasons stated in the ruling regay®upplemental Interrogay No. 1, the court
sustains Defendants’ objection based on thesswee number of interrogatories. Accordingly,
the courDENI ES Plaintiff's Motion to Compel ato Supplemental Interrogatory No. 3.

Supplemental Interrogatory No. 4: With regard to Stephen Smith’s employment
with Stevens Transport, Inc., please set forth the following information: the date
of his initial application for employment; the date on which his application was
initially submitted; the date on which he was initially hired; his initial job duties;
since his initial date of hire, each job fims he has help with Stevens Transport,
Inc., since his initial dateof hire, the name andddress of his immediate
supervisor; and his job title and sgmcassignment(s) on January 29, 2013.

ANSWER: The Defendants object to thisquest pursuant to Rules 26 and 33,
FRCP, on the grounds that the total nembf interrogatories (including sub-
parts) to each Defendant exceeds 2%eut consent or court order. Defendants
further object to this request pursuantRale 26 of the Federal Rules of Civil
Procedure on the grounds that it aserly broad, unduly burdensome, not
reasonably limited in time or scope and nedisonably calculated to lead to the
discovery of admissible evidence. Additionally, Mr. Smith is no longer employed
with Stevens Transport and is not aneal party to this action and Defendant
Stevens Transport will not release hemployment information without his
written consent. Without waiving the®bjections: Mr. Smith was a commercial
truck driver receiving on the road famii@ation training at the time of the
subject accident.

(Id. at 3-4.)

The Court’s Ruling:

For the reasons stated in the ruling regay®upplemental Interrogary No. 1, the court
sustains Defendants’ objection based on the sskee number of interrogatories. Accordingly,
the courtDENI ES Plaintiff's Motion to Compel a® Supplemental Interrogatory No. 4.

Supplemental Request for Production No. 5: Copies of all documents identified

in response to Plaintiff's Secondulemental Set of terrogatories and

Requests for Production to Defendants.

RESPONSE: Defendants object to this rexjyoeirsuant to Rule 26 of the Federal

Rules of Civil Procedure on the groundsat it is overly broad, unduly
burdensome, not reasonably limited in time or scope and not reasonably



calculated to lead to the discovery of admissible evidence. Additionally, Mr.
Smith is no longer employed with Stevefransport and is not a named party to
this action and Defendant Stevens Bmort will not release his employment
information without hisvritten consent.

(Id. at 4.)

The Court’s Ruling:

The court notes that thenly reference to a documernitled Plaintiffs Second
Supplemental Set of Interragaies and Requests for Protioa to Defendants is in
Supplemental Request for Production No. 5. Thégsmhave neither a@thed this document to
their respective submigsis, nor put forth argument regargl how this specific discovery
document is relevant to Plaintiff's pending Mmtito Compel. Therefore, because Plaintiff's
Second Supplemental Set of Interrogatoriess Raquests for Production to Defendants does not
appear to relate to ¢hinstant motion, the couRENIES Plaintiff’'s Motion to Compel as to
Supplemental Request for Production No. 5.

Supplemental Request for Production No. 6: Copies of any and all statements

given by Stephen Smith which are in the possession of the parties or parties’

attorneys, whether written, oral, summzad, recorded on an tape recorder, or

otherwise reproduced in any manner pertgjrio the incident that is the subject

matter of this action.

RESPONSE: Defendants are not in pgsgm of any written or recorded
statements of Stephen Smith.

(Id. at 5.)

The Court’s Ruling:

The court cannot compel Defendants toduce documents they do not possess. See,

e.q., Payless Shoesource Worldwide, Inclarget Corp., No. 05-4022008 WL 973118, at *4
(D. Kan. Apr. 8, 2008) (“Fed. R. Civ. P. 34 doest require a party t@reate responsive

documents if they do not exist in the firsstance” and “the Court cannot compel a party to

10



produce documents that do not exist.”) (Citation omitted). Therefore, the D&NtES
Plaintiffs Motion to Compel as it relates ®upplemental Request for Production No. 6. |If
Defendants procure any statements referemge8upplemental Request for Production No. 6,
they should produce such statements to Plaintiff.

Supplemental Request for Production No. 7: Copies of Stephen Smith’s
U.S.D.O.T. Qualification File includinglladocuments required to be maintained
pursuant to the Federal Motor Carrteafety Regulations, 49 CFR § 350.101, et
seq.

RESPONSE: Defendants object to this rexjyoeirsuant to Rule 26 of the Federal
Rules of Civil Procedure on the groundsat it is overly broad, unduly
burdensome, not reasonably limited in time or scope and not reasonably
calculated to lead to the discovery of admissible evidence. Additionally, Mr.
Smith is no longer employed with Stevefransport and is not a named party to
this action and Defendant Stevens Bm@ort will not release his employment
information without hisvritten consent.

(ECF No. 21-3 at 5.)

The Court’s Ruling:

Plaintiff asserts that Stephen Smith was in the tractor-trailer operated by Holbrook on
January 29, 2013. (ECF No. 21-18at Plaintiff asserts that Smith’s employment information is
necessary to “address any inconsistencies or discrepancies” between Smith and Holbrook in
terms of their respective employment statuged how the companypglied its policies and
procedures after the accidentd.(ht 9.) In addition, Plaintifaisserts that Smith’s employment
information may provide relevant information évaluate Holbrook’s crehility, the extent of
his fatigue at the time of the accident, and the aotslereventability. (Id.) Defendants object
to this and all remaining supplemental requests for production arguing that they are “not relevant
to the issue of whether Mr. Holbrook breached duty of care” and are “not otherwise
reasonably calculated to lead to the discoverpdrissible evidence.” (ECF No. 25 at 12.)

Defendants further argue that documentspoasive to these requests contain Smith’'s

11



confidential and personal information.__ (ld.Ypon consideration of the parties’ respective
positions, the court is persuaded that documents detailing Smith’s employment with STI are
relevant to the claims and defenses in #@ision, and such relevance outweighs the burden
imposed on Defendants in producing them. Taertcfinds that Plaintiff has established the
discoverability of documents responsive to Supplemental Request for Production No. 7 and,
therefore GRANTS the Motion to Compel as toithrequest.

Supplemental Request for Production No. 8. Copies of Stephen Smith’s Road
Test(s).

RESPONSE: Defendants object to this rexjyoeirsuant to Rule 26 of the Federal
Rules of Civil Procedure on the groundsat it is overly broad, unduly
burdensome, not reasonably limited in time or scope and not reasonably
calculated to lead to the discovery of admissible evidence. Additionally, Mr.
Smith is no longer employed with Stevefransport and is not a named party to
this action and Defendant Stevens Bmort will not release his employment
information without hisvritten consent.

(ECF No. 21-3 at 5.)

The Court’s Ruling:

For the reasons stated in the ruling regey&upplemental Request for Production No. 7,
the court finds that Plaintiff has establishée discoverability of documents responsive to
Supplemental Request for Production No. 8 and, thereBRANTS the Motion to Compel as
to this request.

Supplemental Request for Production No. 9: Copies of the personnel files for
Stephen Smith containing any and all documents other than those required by the
U.S.D.O.T. and/or the Federal Mot@arrier Safety Regulations, 49 CFR 8§
350.101, et seq.

RESPONSE: Defendants object to this rexjypeirsuant to Rule 26 of the Federal
Rules of Civil Procedure on the groundsat it is overly broad, unduly
burdensome, not reasonably limited in time or scope and not reasonably
calculated to lead to the discovery of admissible evidence. Additionally, Mr.
Smith is no longer employed with Stevehfransport and is not a named party to
this action and Defendant Stevens B@ort will not release his employment

12



information without hiswritten consent.
(Id. at 6.)

The Court’s Ruling:

For the reasons stated in the ruling regy@&upplemental Request for Production No. 7,
the court finds that Plaintiff has establishée discoverability of documents responsive to
Supplemental Request for Production No. 9 and, theréBRANT S the Motion to Compel as
to this request. Defendardlall respond to Supplemental Resfuer Production No. 9 pursuant
to a confidentiality order agreed upon by the parties.

Supplemental Request for Production No. 10: Copies of Stephen Smith’s Daily
Hours of Service log sheets foetimonth prior to this incident.

RESPONSE: Defendants object to this rexjyoeirsuant to Rule 26 of the Federal
Rules of Civil Procedure on the groundsat it is overly broad, unduly
burdensome, not reasonably limited in time or scope and not reasonably
calculated to lead to the discovery of admissible evidence. Additionally, Mr.
Smith is no longer employed with Stevefransport and is not a named party to
this action and Defendant Stevens Bmort will not release his employment
information without hisvritten consent.

(1d.)

The Court’s Ruling:

For the reasons stated in the ruling regey&upplemental Request for Production No. 7,
the court finds that Plaintiff has establishée discoverability of documents responsive to
Supplemental Request for Production No. 10 and, theraa®ANTS the Motion to Compel as
to this request.

Supplemental Request for Production No. 11: If Stephen Smith is exempt from

maintaining a daily log sheet, provide cepiof Stephen Smith’s record of time

worked each day for the month prior thisident, maintained by either Defendant

Stevens Transport, Inc. or Stephen Smith.

RESPONSE: Not applicable.

13



(1d.)

The Court’s Ruling:

For the reasons stated in the ruling regay&upplemental Request for Production No. 7,
the court finds that Plaintiff has establishée discoverability of documents responsive to
Supplemental Request for Production No. 11 and, theréBANT S the Motion to Compel as
to this request.

Supplemental Request for Production No. 12: Copies of documents developed

in the course of business that are usedetdfy the accuracyf the driver’s log
records listed in numbers 10 and 11, abswueh as fuel purchase receipts, credit
card printouts showing dates and timgssition history reports, vehicle on-board
computer printouts, motel receipts, repeeceipts, toll receigs, scale receipts,
roadside inspections, bills of lading andipgliing documents, etc., such as may be
required by federal and state tax agencies for the purpose of expense deduction
verification.

RESPONSE: Defendants object to this rexjyoeirsuant to Rule 26 of the Federal
Rules of Civil Procedure on the groundsat it is overly broad, unduly
burdensome, not reasonably limited in time or scope and not reasonably
calculated to lead to the discovery of admissible evidence. Additionally, Mr.
Smith was in training with Stevens Transport.

(d. at7.)

The Court’s Ruling:

For the reasons stated in the ruling regey&upplemental Request for Production No. 7,
the court finds that Plaintiff has establishée discoverability of documents responsive to
Supplemental Request for Production No. 12 and, therad®ANTS the Motion to Compel as
to this request.

Supplemental Request for Production No. 13: Copies of Stephen Smith’s truck

mileage and fuel purchase records, somesi referred to as a Driver's Trip

Record or Individual Mileage Record[fthe month prior to this accident.

RESPONSE: Defendants object to this rexjyoeirsuant to Rule 26 of the Federal

Rules of Civil Procedure on the groundsat it is overly broad, unduly
burdensome, not reasonably limited in time or scope and not reasonably

14



calculated to lead to the discovery of admissible evidence. Additionally, Mr.
Smith was in training with Stevens Transport.

(1d.)

The Court’s Ruling:

For the reasons stated in the ruling regey&upplemental Request for Production No. 7,
the court finds that Plaintiff has establishée discoverability of documents responsive to
Supplemental Request for Production No. 13 and, theréad®ANTS the Motion to Compel as
to this request.

Supplemental Request for Production No. 14: Copies of the supporting receipts
for the records described in number &Bpve, including, but not limited to, fuel
purchase receipts, computer summarpores of fuel purchses, credit card
account statements for Stephen Smitld arhicle (e.g. EFS, Comdata), repair
receipts, weight scale receipts and toll receipts.

RESPONSE: Defendants object to this rexjyoeirsuant to Rule 26 of the Federal
Rules of Civil Procedure on the groundsat it is overly broad, unduly
burdensome, not reasonably limited in time or scope and not reasonably
calculated to lead to the discovery of admissible evidence. Additionally, Mr.
Smith was in training with Stevens Transport.

(Id. at 7-8.)

TheCourt’'sRuling:

For the reasons stated in the ruling regey&upplemental Request for Production No. 7,
the court finds that Plaintiff has establishée discoverability of documents responsive to
Supplemental Request for Production No. 14 and, therad®ANTS the Motion to Compel as
to this request.

Supplemental Request for Production No. 15: Copies of any and all
correspondence between Defendant Steveassport, Inc. and Stephens Smith
regarding this incidentral citations, complaints odisciplinary action taken,
including, but not limited to, any documerntsat are a part obr related to the
Accident Review Policy process referredon page “D-4” of Defendant Stevens
Transport, Inc.’s Drivers Manual, produced in this action by the Defendants and
Bates stamped “Stevens 856".

15



RESPONSE: Defendants are not in pesgm of any documents responsive to
this request.

(Id. at 8.)

TheCourt'sRuling:

The court cannot compel Defendants toduce documents they do not possess. See,

e.q., Payless Shoesource Worldwide, Inclarget Corp., No. 05-4022008 WL 973118, at *4

(D. Kan. Apr. 8, 2008) (“Fed. R. Civ. P. 34 doest require a party ta@reate responsive
documents if they do not exist in the firsstance” and “the Court cannot compel a party to
produce documents that do not exist.”) (Citation omitted). Therefore, the D&NIES
Plaintiffs Motion to Compel agt relates to Supplement&equest for Production No. 15. If
Defendants procure any documents referetge8upplemental Request for Production No. 15,
they should produce such documents to Plaintiff.

Supplemental Request for Production No. 16: Copies of dispatch records for
Stephen Smith and his vehicle foetmonth prior to this incident.

RESPONSE: Defendants object to this rexjypeirsuant to Rule 26 of the Federal
Rules of Civil Procedure on the groundsat it is overly broad, unduly
burdensome, not reasonably limited in time or scope and not reasonably
calculated to lead to the discovery of admissible evidence. Additionally, Mr.
Smith was in training with Stevens Transport.

(1d.)

TheCourt'sRuling:

For the reasons stated in the ruling regay&upplemental Request for Production No. 7,
the court finds that Plaintiff has establishée discoverability of documents responsive to
Supplemental Request for Production No. 16 and, thereBd®&NTS the Motion to Compel as
to this request.

Supplemental Request for Production No. 17: Copies of Stephen Smith’s call-
in records to dispatch showing date, tiarel location for the month prior to this
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incident.

RESPONSE: Defendants object to this rexqyrairsuant to Rule 26 of the Federal
Rules of Civil Procedure on the groundsat it is overly broad, unduly
burdensome, not reasonably limited in time or scope and not reasonably
calculated to lead to the discovery of admissible evidence. Additionally, Mr.
Smith was in training with Stevens Transport.

(1d.)

TheCourt’'sRuling:

For the reasons stated in the ruling regy&upplemental Request for Production No. 7,
the court finds that Plaintiff has establishée discoverability of documents responsive to
Supplemental Request for Production No. 17 and, theréBRANT S the Motion to Compel as
to this request.

IV. CONCLUSION

For the reasons set for#libove, the court here@yRANT S William Montague Nix, Jr.’s
Motion to Compel as to First SupplementalgRests for Production Nos. 7, 8, 9, 10, 11, 12, 13,
14, 15, 16, and 17. Within fourteen (14) days ef ¢imtry date of this Order, Defendants shall
produce documents responsivétie aforementioned supplemental requests for production. The
courtDENIES Plaintiff’'s Motion to Compel as to FirSupplemental Set of Interrogatories Nos.
1, 2, 3, and 4 and First Supplemental RequigstProduction Nos. 5 and 6. The cdDENIES
WITHOUT PREJUDICE Plaintiff's Motion to Compel aso First Supplemental Requests for
Production Nos. 1, 2, and 3.

IT ISSO ORDERED.

United States District Judge

February 25, 2015
Columbia, South Carolina
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