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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ORANGEBURG DIVISION

John C. Carrington and Deborah T. ) Civil Action No. 5:13-03422-JMC

Carrington, )
)
Plaintiffs, )
V. ) ORDER AND OPINION
)
Steven T. Mnuchin, IMB HoldCo, LLC, and)
OneWesBank,FSB, )
)
Defendants. )

)

This matter is before the court pursuanPtaintiffs John C. Camigton and Deborah T.

Carrington’s (collectively “Plaintiffs”) FRCP Rule 60(b)(3) and (6) Motion for Relief (ECF No.
44) (“Motion for Rule 60 Relief”) seeking reli¢fom the court’s Order (ECF No. 42) filed on
August 27, 2014 (the “August Order”)n the August Order, the court dismissed the claims in
Plaintiffs” Amended Complaint (ECF No. 16)rfthe following reasong(l) against Defendant
IMB HoldCo, LLC (“IMB”), for lack of persoml jurisdiction, (2) against Defendant OneWest
Bank, FSB (“OneWest”), for failure to statecdaim, and (3) against Defendant Steven T.
Mnuchin for failure to serve with 120 days as required by Fed.®&yv. P. 4(m). (ECF No. 42
at 20.)

For the reasons set forth below, the c@ENI ES Plaintiffs’ Motion for Rule 60 Relief.

. RELEVANT BACKGROUND TO PENDING MOTION!

On December 6, 2013, Plaintiffs commenced #uition alleging causeas action against

Defendants for violation of the Real Estatdti®ment Procedures Act of 1974 (“RESPA”), 12

U.S.C. 88 2601-2617, and state law claims for breadowifract and either fraud or breach of

! The August Order contains a thorough reaiatiof the relevant factual and procedural
background of the matter and is incorporateimeby reference._(See ECF No. 42 at 2-5.)
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contract accompanied by adidulent act. (ECF No. 1.) Grfebruary 4, 2014, OneWest filed a
Partial Motion to Dismiss Plaintiffs’ Compldipursuant to Fed. R. Civ. P. 12(b)(6) and IMB
filed a Motion to Dismiss Plaintiffs’ Complairgursuant to Fed. R. Ci\R. 12(b)(2) and (6).
(ECF Nos. 9, 10.) In response to the Motion®temiss relating to the Complaint, Plaintiffs
filed an Amended Complaint on Febru&§, 2014. (ECF No. 16.) On March 27, 2014, IMB
filed a Rule 12(b)(2) motion and a Rule 1Z@)motion and OneWest filed a Rule 12(b)(6)
motion as to the Amended Complaint. (ECF Nzi&,. 23.) Plaintiffs dichot file a response in
opposition to the Motions to Dismiss the Amended Compfaifihereafter, on August 27, 2014,
the court filed the August Order (ECF No. 4hdahe Clerk of Court entered the Judgment of
Dismissal (ECF No. 43) for Defendants.

On August 26, 2015, Plaintiffs fifethe instant Motion for Rul60 Relief, asserting that
subsections 3 and 6 of Fed. R. Civ. P. 60(b) affoedn relief from the August Order. (ECF No.
44.) Defendants filed a Memardum of Law in Opposition to Platiffs’ Rule 60(b) Motion for
Relief (ECF No. 46) on September 14, 2015, to whitaintiffs filed aReply to Defendants’
Opposition and a Request for Evitiany Hearing (ECF No. 47) on September 24, 2015.

. LEGAL STANDARD

Fed. R. Civ. P. 60(b) allows the court tdieee “a party . . . from a final judgment,

order, or proceeding . . ..” Fed. R. Civ.@®(b); see also United Sémtv. Winestock, 340 F.3d

200, 203—4 (4th Cir. 2003). Rule 60(b) “does aathorize a motion merelpr reconsideration

2 Plaintiffs’ counsel submitted an Affidavit of Attorney wherein hetestl that he could not file a
response to the Motions to Dismiss “because of demands related to my 20-year old daughter’s
health condition.” (ECF No. 3IZ-at 1 { 4.) He further askehe court to “refrain [from]
penalizing my clients for my conduct.”_ (Id. 2ty 8.) However, three (3) months after the
affidavit was filed, Plaintiffs’ ounsel did not seek dee to file a response to the Motions to
Dismiss even after saying that “[a] portion o&iRtiffs['] Response to the motions to dismiss has
been prepared and will be available for presemmatr filing within the nextwo days.” (Id. at 2

1 7.) The court construed thdfilavit of Attorney as Plaintis’ statement of their opposition to

the Defendants’ Motions to Dismiss.



of a legal issue.”_United States v. Willian4 F.2d 310, 312 (4th Cir. 1982). “Where the

motion is nothing more than a request that district court change itenind . . . it is not
authorized by Rule 60(b).”_1d. at 313.

A. Motions for Relief pursuant to Fed. R. Civ. P. 60(b)(3)

Under Fed. R. Civ. P. 60(b)(3g district court can relieve a party from an adverse
judgment due to “fraud (wheth@reviously called intrinsic or ésnsic), misrepresentation, or
misconduct by an opposing party.” I1d. “[A] Rué®(b)(3) motion will be granted if: (1) the
moving party has a meritorious defense; t{f® misconduct is proved by clear and convincing
evidence; and (3) the miscondymevented the moving party frofally presenting its case.”

Columbia Commc’n Corp. v. Echostar Satelli€orp., 2 F. App’x 360, 366 (4th Cir. 2001)

(citing Schultz v. Butcher, 24 F.3d 626, 630 (4th. @994)). In this regard, Fed. R. Civ. P.

60(b)(3) provides the court with an avenuerrisiting judgments thatere obtained unfairly,
not judgments which the moving party merelyidees were erroneous.q., Schultz, 24 F.3d at
631.

B. Motions for Relief pursuant to Fed. R. Civ. P. 60(b)(6)

Fed. R. Civ. P. 60(b)(6) allows the courtradieve a party from an adverse judgment for

“any other reason that justifies relief,” whigrovision has been described as a catch-all

provision. See, e.q., Fuller v. Cartlidg&/A No. 0:09-cv-01352-RBH2014 WL 607475, at *2
(D.S.C. Feb. 18, 2014). However, “[rlelieihder Rule 60(b)(6) is warranted only upon a
showing of extraordinary circumstances thatate a substantial damgthat the underlying

judgment was unjust.”__Wojcicki v. Aiken Tieaical College, C/A No01:06-cv-00461-MBS,

2012 WL 3596161, at *2 (D.S.C. Aug. 21, 2012) (quptMargoles v. Johns, 798 F.2d 1069,

1073 (7th Cir. 1986)); see also Reid v. Angelone, 369 F.3d 363, 370 (4th Cir. 2004) (“[A]




motion under Rule 60(b)(6) may not be granted mab'sxtraordinary circumstances.”) (citation
omitted). In addition to a showing of extrdmary circumstances, a party “must make a
showing of timeliness, a merrious defense, [and] a lack ahfair prejudice to the opposing

party, . . . .” Werner v. Carbo, 731 F.2d 2@06-07 (4th Cir. 1984) (citation and internal

footnote omitted).
1. ANALYSIS

A. The Parties’ Arguments

1. Plaintiffs

In their Motion for Rule 60 Relief, Plaintiffs assert that IMB’s attorney committed fraud
and/or misconduct by (1) representing to the cowt BHaintiffs’ breachof contract claim was
governed by the 3-year statute of litiba in S.C. Code Ann. § 15-3-530(1) (2014 hen he
knew, at the time of filing IMB’s Motion to Disiss, that S.C. Code Ann. § 15-3-520(a) (2014)
and its 20-year window controlleddhtiff's breach of contraatlaims (ECF No. 44 at 5-6); (2)
knowingly engaging in the subssion of false representatidrts the court (id. at 10); and (3)
misleading the court as to IMB’s “business operadiin South Carolina atuding its interest in
real property in the State[]” to avoid the ctsipersonal jurisdiction_(id. at 22). In support of
their assertions, Plaintiffs filed 440 pageseshibits allegedly demonstrating that Defendants

“engaged in a series of reprebie fabrications designed to deprive . . . [Plaintiffs] of their

# “Within three years: (1) an action upon a contract, obligation, or liability, express or implied,
excepting those provided for in Section 15-3-520; ... ."

* “Within twenty years: (a) an action upon anld or other contract in writing secured by a
mortgage of real property; . ..."

®> Plaintiffs identify the false representations as follows: “Plaintiffs’ allegations regarding IMB
HoldCo’s involvement in the servicing of @éhmortgage lack factual support and must be
disregarded. (ECF No. 21-1,g®s 10)[;] IMB HoldCo did not ayuire Plaintiffs’ loan through

the Master Purchase Agreement and is not a peytgr the servicer of, Plaintiffs’ mortgage.
(ECF No. 21-1, pages 11-15); Not only Is IMB Hold@at the servicer of Rintiffs’ loan, it also

is not a party to either ¢h SBAPA, by which OneWest agd to continue the FDIC's
modification program, or the Shared Losségment. (ECF No. 21-1, page 15[.])"

4



home.” (Id. at 7.) Moreover, Plaintiffs reqiea hearing “to offer testimony establishing the
merits of its claims and to elicit testimonyofin then existing counsdbr . . . [Defendants]
relating to the decisions to proffthe positions expressed in their respective motions to dismiss.”
(ECF No. 47 at 2.)

2. Defendants

Defendants oppose Plaintiffs’ Motion for Rule 60 Relief arguing that they “have not
presented a single shredfattual evidencegnd certainly not the requaéclear and convincing’
evidence, establishing theither OneWest or IMB . . . engaged in misconduct.” (ECF No. 46 at
2.) In addition, Defendants argtigat Plaintiffs’ allegations doot establish that any alleged
“misconduct prevented them frofully presenting theicase.” (Id. at 5, 12.)In this regard,
Defendants specify that Plaintiffse not entitled to the requedteelief because (1) “this Court
correctly held, Plaintiffs’ breach of contract claims asseirethis action are governed by the
general statute of limitations f@ctions upon a contract set foiih S.C. Code § 15-3-530(1)”
(ECF No. 46 at 9); and (2) “thiCourt cannot exercise juristian over IMB . . . based on its
status as a parent company to OneWest alonePkantiffs’ Motion fails to establish that they
have any meritorious claim against IMB . which would warrant reversal of the Court’s
dismissal Order.” (Id. at 13.) Therefore, Dmdants request that the court deny Plaintiffs’
Motion for Rule 60 Relief in itentirety.

B. The Court’'s Review

Plaintiffs seek relief under Fed. R. Civ. P.608) and (6). Upon review of Plaintiffs’
Rule 60(b) arguments, the court finds that theigds as stated, without meg are insufficient to
warrant granting them relief from the August Qrdeder subsections 3 or 6 of Fed. R. Civ. P.

60(b). In this regard, the court is unable to conclude that Defendants committed misconduct that



prevented Plaintiffs from fully presenting their case or that extraordinary circumstances exist that
warrant vacating the August Order. The couréngpathetic to Plaintiffs for the loss of their
home, but their Motion for Rule 60 Reliefusthout merit and should be denied.
V. CONCLUSION

For the reasons set forth above, the court hediy ES with prejudice Rdintiffs John
C. Carrington and Deborah T. Carrington’s Motion Relief (ECF No. 44) pursuant to Fed. R.
Civ. P. 60(b)(3) and (6) seeking relief frometbourt’'s Order (ECF &l 42) filed on August 27,
2014. Plaintiffs’ remaining pending Motionrf&videntiary Hearing (ECF No. 47) BENIED
ASMOOT.

IT 1SSO ORDERED.
8 ' I'
United StateDistrict Judge

January 27, 2016
Columbia, South Carolina



