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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ORANGEBURG DIVISION

Margaret Cramer, ) Civil Action No. 5:14-03857-JMC
)
Raintiff, )
v. )
)
National Casualty Company, )
) ORDER AND OPINION
Defendant. )

)

Plaintiff Margaret Cramer (“Plaintiff”) ifed this declaratory judgment action against

Defendant National Casualty @pany (“Defendant”), seeking @eclaration by the court that
Plaintiff is entitled to underinsad motorist coverage from Defemda (ECF No. 1-1 at 10 { 36.)

This matter is before the court on a motimnPlaintiff for summary judgment pursuant to
Fed. R. Civ. P. 56 (“Plaintiff's Motion”). (ECKNo. 45.) Defendant opposes Plaintiff's Motion,
and filed a motion for summary judgment (“Defentla Motion”) asserting that the court should
find that Plaintiff does not qualify as an “imed” under the policy. (ECF No. 55.) The court
GRANTS Plaintiff's Motion andDENI ES Defendant’s Motion.

. RELEVANT BACKGROUND TO PENDING MOTION

St. Matthews is a non-emergency medical trartsgmmpany that transports patients to and
from doctors’ appointments. (ECF No. 45-2,$Dep. 8:7-13.) On September 16, 2013, Plaintiff
was assigned to an ambulance witkstin Jackson, her co-worker. (ECF No. 55-3 at 1 { 2.)
Plaintiff and Jackson transported a patient ta{hE. Mabry Cancer Center for treatmenid. @t
1 4.) While Plaintiff was waiting for the patieiotcomplete treatment, she witnessed an accident
on Cook Road, which runs in front of the cancenter. (ECF No. 45-2, Pl.’'s Dep. 15:12-22.)

Plaintiff activated the ambulance’s lights and pditbeto the roadway behind the accident vehicles

Dockets.Justia.com


https://dockets.justia.com/docket/south-carolina/scdce/5:2014cv03857/215691/
https://docs.justia.com/cases/federal/district-courts/south-carolina/scdce/5:2014cv03857/215691/71/
https://dockets.justia.com/

to barricade the accident scdre@m oncoming traffic. I. at 16:11-12, 17:11-15, 19:10-12, 48:18-
24, 52:16.) Plaintiff left the ambaihce’s lights on and engine runniagshe exited the vehicle to
assess the accident scenkl. 4t 19:16-20:2.) Aftechecking on the motorists, Plaintiff walked
to the shoulder of the road, which was located adrossthe ambulance, in order to avoid traffic.
(Id.) Plaintiff contacted 911 teequest highway patrol.Id. at 27:14, 23.) Plaintiff then headed
towards the ambulance to radio hempdoger to report the accidentld(at 23: 8-10.) On her way
to the ambulance, but while still on the shouldethefroad, she waved a few cars through so that
she could cross safelyld() During the process of returningttee ambulance, while still standing
on the shoulder of the road, Plaintiff was strbgkan underinsured vehicle operated by Mary Ann
Walley. (d. at 29:22-30:2, 30:23, 50:8, 54:5-@)aintiff estimates that at the time she was struck
by the vehicle, she was standing aboghefeet away from the ambulancéd.) Plaintiff suffered
injuries as a result of ey struck by the vehicle.

Defendant issued a policy of insurancePtaintiff's employer, StMatthews Ambulance
Service, providing Underinsured Motori€tUIM”) coverage with limits of $100,000.00 per
accident. (ECF No. 45-3.) Defendant denied UIM coverage to Plaintiff asserting that she was not
an “insured” under the language of the policy. Sghsatly, Plaintiff filed this action in the Court
of Common Pleas for Orangeburg County on August 25, 2014. (ECF No. 1-1.) On October 2,
2014, Defendant filed for removal to this court oe Hasis of diversity jusdiction. On October
20, 2015, Plaintiff filed a motion faummary judgment. (ECF N&5.) Subsequently, Defendant
filed a response in opposition diovember 6, 2015. (ECF No. 47.) Plaintiff filed a reply to
Defendant’s response. (ECF No. 51.) Thereditefendant filed a nimn for summary judgment
on December 3, 2015. (ECF No. 55.) Plaintiffdike response in opposition. (ECF No. 56.) A

hearing on the motions was held on April 12, 2016.



. LEGAL STANDARD

A. Summary Judgnrg Generally

Summary judgment should be graa “if the movant shows th#tere is no genuine dispute
as to any material fact and th@want is entitled to judgment asmatter of law.” Fed. R. Civ. P.
56(a). A fact is “material” iproof of its existencer non-existence wouldfact the disposition
of the case under the applicable ladnderson v. Liberty Lobby Inel77 U.S. 242, 248-49 (1986).
A genuine question of material fact exists whafeer reviewing the records a whole, the court
finds that a reasonable jury couldm a verdict fothe nonmoving partiNewport News Holdings
Corp. v. Virtual City Vision650 F.3d 423, 434 (4th Cir. 2011).

B. General Principles of South Carolina Insurance Law

In an action based upon diversity of citizbip, the relevant ate law controls.Erie R.R.
Co. v. Tompkins304 U.S. 64, 78 (1938). Under South Qiaelaw, insurance policies are subject
to the general rules of contract constructi@nl.G. Enters., Inc. v. First Fin. Ins. C&14 S.E.2d
327, 330 (S.C. 1999). “When a contract is unambigudear, and explicit, it must be construed
according to the terms the parties have usédl.”The court must enforce, not write, contracts of
insurance and must give policy languatgeplain, ordinary, and popular meanindd. “[I]n
construing an insurance contraai, of its provisions should be considdrend one may not, by
pointing out a single sentence or clause, create an ambigdigrtiorough v. Phoenix Mut. Life
Ins. Co, 225 S.E.2d 344, 348 (S.C. 1976). “A contra@nsbiguous when it is capable of more
than one meaning when viewed objectively by a reasonably intelligent person who has examined
the context of the entire integrated agreement and who iszemgrof the customs, practices,
usages and terminology as generally undersitmadlde particular trade or businesgdawkins v.

Greenwood Dev. Corp493 S.E.2d 875, 878 (S.C. Ct. App. 1997AWVhere language used in an



insurance contract is ambiguous, or where it is capable of two reasamaippeetations, that
construction which is most favoralitethe insured will be adoptedPoston v. Nat'l Fid. Life Ins.
Co, 399 S.E.2d 770, 772 (S.C. 1990).

An insurer’s obligation under a policy of inamce is defined by the terms of the policy
itself and cannot be enlarged by judicial constructi®rC. Ins. Co. v. Whit890 S.E.2d 471, 474
(S.C. Ct. App. 1990). A policy clause extending cogermust be liberallgonstrued in favor of
coverage, while insurance policy exclusions emastrued most strongly against the insurance
company, which also bears therden of establishing the exclusion’s applicability. & M Corp.
v. Auto-Owners Ins. Co701 S.E.2d 33, 35 (S.C. 201@wners Ins. Co. v. Claytp$14 S.E.2d
611, 614 (S.C. 2005). “However, if tirgention of the parties is clgacourts have no authority
to torture the meaning of policy languageetdend coverage that was never intended by the
parties.” S.C. Farm Bureau Mut. Ins. Co. v. Wils@44 S.E.2d 848, 850 (S.C. Ct. App. 2001).

1. ANALYSIS

The material facts of this case are undispuiéne parties agree that Plaintiff was on the
shoulder of the road across from the ambulamceastempting to clear the roadway by directing
a few cars through so that she could reenter thoeiEmce when she was struck by another vehicle.
(SeeECF Nos. 45-1 at 2; 55-1 at 2-3.) The paragree that Defendant issued a UIM coverage
policy to Plaintiff’'s employer. Under the UIM coragye policy, an “insuréds defined as “anyone
‘occupying’ a covered ‘auto’ or @mporary substitute for a covdrauto’.” (ECF No. 45-3 at 3
1 B(2)(a).) Under the policy, “ocpying” is defined as “in, uporgetting in, on, out or off.”Il.
at5 1 F(2).)

Here, the parties disagree as to the interpretation of the UIM coverage policy’s definition

of “occupying.” Plaintiff asserts that she is entitled to summary judgment because, under the UIM



coverage policy, Plaintiff was “occupying” é¢hambulance at the time of the accident.
Alternatively, Plaintiff asserts #t the definition of “ccupying” is ambiguous such that it should
be construed in favor of praling Plaintiff coverage under éhUIM coverage policy. Finally,
Plaintiff asserts that the UIM coverapolicy’s definition of “insured” is void because it is contrary
to South Carolina law, such that Plaintiff sholb&lentitled to coverage because she was using the
ambulance at the time of the accident. Defendisdagrees and asserts that it is entitled to
summary judgment because the definition alclagpying” is not ambiguous, and because Plaintiff
was not “occupying” nor using the amhbaote at the time of the accident.

1. Ambiquity of Policy Terms

Prior to determining whether Plaintiff wdsccupying” the ambulance, this court must
determine whether the term is ambiguous as defide a threshold matter, when determining the
definition of “occupying” in an idntical policy to the one assue, the Court of Appeals $1C.
Prop. & Cas. Guar. Ass’n Wensen, 548 S.E.2d 880 (S.C. App. 20@lg, not address whether
the definition was ambiguous. Presumably, thercdetermined that the term was unambiguous
since the court ultimately decidéldat the plaintiffs were notogupying the vehicle within the
plain meaning of the word.

Plaintiff provides this court ith authorities from other jusdictions where the courts found
that “in, upon, getting in, on, owtr off” was ambiguous.See Genther v. Progressive Cas. Ins.
Co, 681 A.2d 479 (Me. 1996Pennington v. Ohio Cas. Ins. €679 N.E.2d 507 (Oh. Ct. App.
1989). InGentherthe Supreme Judicial Court of Maine htHdt “in the abstract, the meaning of
the term ‘occupying,” may be clear, [but] it becomes ambiguous when applizehther 681
A.2d 479, 480. In determining that a latent amlitygexisted in the definition of “occupying,” it

examined appellate opinions from other jurisdics and noticed that féerent courts reached



varied conclusions when attemptitgydiscern what it meant to be “in, on, getting into, out of or
off” a vehicle. Id. at 480-82. IrPenningtonthe Court of Appeals of Gtnoted the ambiguity in
the definition because it was noeal whether “getting” modifieddut,” “on,” and “off,” as well
as “in.” Pennington579 N.E.2d at 509. The court furthmted that “occupying” was ambiguous
because it was susceptible to more than one mealdngt 509-10. Though the court finds these
cases persuasive, the court is notwioced that “occupying” is ambiguous.

In this court’'s view, the crux of Plaintiff's case is not whether the definition of
“occupying” is ambiguous, but rather, what reasopabhstitutes “gettingn,” which is the term
this court finds most aptly desbes Plaintiff's actions. Because the parameters of that action are
not specifically set forth by the policy, this court is required to reasonably construe the term and
determine whether it is applicable to Plaintiffistions. However, that the court is required to
reasonably interpret an undefined tetoes not render “occupying” ambiguous.

Under South Carolina law, courts are required to construe policy language according to
the plain and ordinary meaning of the wor@sL.G. Enters. Inc. v. First Fin. Ins. C&14 S.E.2d
327, 330 (S.C. 1999). Unlike enningtonthe court is not concerned with whether “getting”
modifies “out” or “off” because it is clear thagetting” modifies “in” here, and, as discussed
below, the issue before the court is whether Plaintiff was tgeiti” the vehicle. Further, in
construing “getting in” according to the plain meapiof the words, it is clear that “getting in”
describes the process of enteringghicle. This court further findkat “getting in” is not intended
to require physical contact with the vehicle besgatihe definition of “occupying” already includes
being “in” or “upon” the vaicle. Thus, if one is in the prosesf entering a vehicle and is already
physically in contact with the cathe person is by definition egh*“in” or “upon” the car. See

McAbee v. Nationwide Mut. Ins. Cd.52 S.E.2d 731, 733 (S.C. 196holding that “upon”



requires actual physical contact witte insured vehicle)Therefore, this cotifinds that “getting
in” is clearly intended to include as “insureal’tategory of people whoeattempting to enter a
vehicle, but have not yet made w@atphysical contact with it.

2. Applicability of Policy Terms

Because the court has determined thatdpgmng” is not ambiguous, the court must now
decide whether Plaintiff was toupying” the vehicle as dekd in the polig. Though South
Carolina courts have had the opportunity to addrsimilar “occupying” @visions, the courts
have not been called upon tofide “getting in” a vehicle for the purposes of determining
occupancy. Because the case before the couringak matter of first impression, this court is
required to predict how theureme Court of South Carolimaight rule on this issueAskew v.
HRFC, LLG 810 F.3d 263, 266 (4th Cir. 2016).

Recently, the Supreme Court of South Carohaa indicated that whether a person is
“occupying” a vehicle is to be determined on a case by case [&s€lsFarm Bureau Mut. Ins.
Co. v. Kennedy730 S.E.2d 862, 866 (S.C. 2012). Furthextémm should be construed liberally,
keeping in mind the central purpose of the UIMwgitwhich is to provide coverage where the
injured party’s damages exceed the liabliityits of the at-faulmotorist’s policy.ld. In Kennedy
the court found that the appellant was “upon,” and thered@m@ipying the vehicle where he had
left the engine running on hamployer’s vehicle before rumg an errand, and had his hand on
the back of the truck while engaging in a conversatidnat 868. The court determined that his
running away from the car in an attempt to avoidddit by the uninsured motorist did not defeat
his status as an “insured” since he was occupying the vekiclat 868. The particular provision

addressed irKennedyrequired physical coatt, but the court notethat to construe the



requirement “in a manner that would require Kedyn® succumb to the approaching danger rather
than relinquish physical contact woldd unreasonable and unconscionabld.”at 866-67.

Similarly, in Whitmire v. Nationwide Mut. Ins. Gol74 S.E.2d 391 (S.C. 1970), the
Supreme Court found that the piaff was “alighting from” or géing out of the vehicle, and
therefore, “occupying” the vehicle when he beda run to avoid a collision with an oncoming
car. 174 S.E.2d at 191. The facts aade that he was struck whiletian two to thre feet of the
automobile.Id. The South Carolina Supreme Court determined that the plaintiff was an “insured”
within the meaning of the poliven though he was no lergn contact witlihe vehicle, because
he was attempting to avoid dangexd it was “reasonable to condk that coverage was intended
to protect ... against the hazards from passing automobiles in the vicinity while the guest ... is still
engaged in the completion of tleoacts reasonably to be expecfamin one getting out of an
automobile under similar conditiondd. Further, the court notedahthe meaning of “alighting
from” must be construetiberally and “related to the partitar use of the automobile and the
hazards to be encountered from such uge.”

Conversely, irS.C. Prop.and Cas. Guar. Ass’n v. Yendbka Court of Apeals declined
to extend UIM coverage to plaiffs that were standing near thesimed vehicle at the time of the
accident because they were not occupying thecle 548 S.E.2d 880 (S.C. App. 2001). In
Yensenplaintiff Yensen’s car was disabled on thewlder of the interstatand plaintiff Yensen
was subsequently picked up by highway patrol officer Barnhill, Yensen’s co-plaiditifit 882.
Later, a tow truck driver begdrooking chains to Yensen'’s caBoth Barnhill and Yensen were
standing near the driver’s side of Yensen’s cagmiiney were struck by an underinsured motorist.
Id. at 883. Pursuant to the tomtk company’s underinsured mosircoverage, an “insured” was

defined as “anyone else ‘agaying’ a covered auto.1d. The policy defined “occupying” as “in,



upon, getting in, on, out or off.1d. The trial court granted sunary judgment to the insurance
company because neither Barnhill nor Yenses wecupying the tow truck as defined in the
policy. Id. Yensen testified that he planned ¢ave the scene with the tow truck drivéd. In
affirming the trial court’s decision, the CourtAppeals determined thander the plain meaning

of the words, neither plaintiff could be said to be “in, upon, getting in, on, out or off” the tow truck.
Id. at 883. Although plaintiff Yensen had the intenétaer the vehicle, he was not in the process
of getting in the vehicle because he was ndil “engaged in the completion of those acts
reasonably expected from one getting [in] an automobile under similar conditithsat 884
(citing Whitmire v. Nationwide Mut. Ins. Cd.74 S.E.2d 391 (S.C. 1970)).

Although the Supreme Court of @b Carolina has not specifically delineated a test for
interpreting the “occupyingprovision, through an analysis tife case law, this court distills
factors weighed by the Supreme QouFirst, it is clear thaphysical contact with the insured
vehicle at the time of the accidesinot required for a plaintiff to be “occupying” the vehicle even
where the policy states, either impliedly explicitly, that physicalcontact is required.See
Kennedy 730 S.E.2d 862 (finding thatdlplaintiff was “upon” the calbecause he was touching
the car prior to fleeing in order to avoid collision in spite of the fact that the policy explicitly
contained a physical contaquirement and the court previously determined/gabeethat
“upon” requires physical contactSecond, the court considers fhurpose of UIM coverage and
construes policy terms libalty, wherever possible, in favor of such coverage. In construing policy
terms that describe a process, such as “gettingy ifalighting from,” the court considers whether
the plaintiff is still reasonably engaged in the completion of that proBessYense®48 S.E.2d
at 884 (finding that Yensen'’s intent to entiee vehicle was not enough to making a finding that

he was “getting in” the vehicle bause he was not “still engaged in the completion of those acts



reasonably expected from one getting [in] an automobile under similar conditions.” (citing
Whitmire v. Nationwide Mut. Ins. Cd.74 S.E.2d 391 (S.C. 1970))). ifich the court also requires
a causal connection between the accident and thdifflaiuse of the insured vehicle. The court
takes into consideration the spéciise of the automobile aroutite time of the accident, and any
possible hazards that might be associated witth use, which might have an effect on the
reasonableness of plaintgfengagement in completing a process, such as “getting in” the vehicle.
See Whitmire174 S.E.2d at 191 (noting thebntract terms must beonstrued liberally and
“related to the particularse of the automobile and the hazaodse encountered from such use.”).
Finally, the court also appears to considetdes such as time, intent, and proximi8ee Kenneqy
730 S.E.2d at 866 (noting that thintiff left the engine running with a dogside the vehicle
while he ran a business errand, which implies thatplaintiff intended to quickly return to the
insured vehicle)Whitmirg 174 S.E.2d at 394 (noting that thaiptiff took a diret route when
getting out of the insured vehiad@d was struck by the uninsuredtorst within two to three feet
thereof);Yensen548 S.E.2d at 884 (noting that even thotlghplaintiff was close to the insured
vehicle at the time of the accident, his intenb¢oupy the tow truck was expressed only after the
accident and not made evident by his actions).

First, in applying the aforementied factors to thisase, the court findbat Plaintiff was
not in physical contact with thesured ambulance at the time oé thccident nor in the immediate
time preceding the accident. Thus, contrary wriff's assertion thaPlaintiff was “upon” the
ambulance, this court finds that the lapse in time between Plaintiff's last physical contact with the
vehicle and the accident precludes such a finding.

Second, even in liberally construing the teohithe policy while considering the evidence

in the record, this court cannot find that Pléirwas “getting out” or “getting off” the insured
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ambulance as Plaintiff argues. Plaintiff testifitedt she got out of the vehicle to check on the
motorists involved in the accident, then she crofisedtreet to safely stand on the shoulder of the
road to make a phone call. Plaintiff was nousck by the uninsured motorist on the way to
checking on the motorists involved in the accidant,was she struck on her way to stand on the
shoulder of the road. Plaintiff was struck by timnsured motorist after she made the phone call,
and was on her way back to the ambulance.

Third, this court considers the use of thsuired vehicle around the time of the accident
and any hazards inherent to such use. Heeeindured vehicle was an ambulance. Ambulances
are vehicles not only used to transport paransednd patients, but they also contain medical
equipment and communicative devices used to contact dispatch and other emergency services.
Because ambulances are generally used to transgients and respond to emergencies, the use
of an ambulance necessarily reggimgetting into and out of theshicle to perform job-related
functions, such as placing a patient in the vehicbntacting dispatchor retrieving medical
equipment. When ambulances are used to respond to emergencies, such as in this case, the hazards
associated with the use of the vehicle in thaitext might vary from the hazards associated with
the use of the ambulancettansport a patient inr@on-emergency situation.

Here, Plaintiff was initially dispatched to tgport a patient to an appointment and wait for
that patient to conclude happointment before transportiger back home. While waiting,
Plaintiff withessed an accident and respondeid. tdn driving the ambulance to respond to the
accident on the roadway, Plaintiff used the ambulémbarricade the accident in order to prevent
any further problems. Plaintiff tigated the lights on the vehicladkept the engine running. In
order to respond to the accident, Plaintiff was negiuio get out of the vehicle to check on the

motorists involved. Based on the location of #ueident and the fact that Plaintiff might be
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required to make trips between her vehicle and/éeécles involved in the accident, there was an
elevated risk that Plaifit might be hit by a car. In anttampt to avoid that danger, Plaintiff
crossed one lane of the roadway to stand oshbelder of the road tmake a phone call. Once
Plaintiff concluded her phone callédrealized that she neededctintact dispatch from the radio
in the ambulance, Plaintiff proceeded to leaveeghoulder to go to the ambulance. In doing so,
Plaintiff allowed some cars to g®to avoid being hit while yiing to get to the ambulance.
However, Plaintiff was struck by an uninsured nnistdoefore she was alile complete the process
of crossing the street aggtting into the ambulance.

In this case, the court finds that Plaintifhs engaged in the cofepion of acts reasonably
expected from one “getting in” an ambulance unsienilar conditions. The court finds that
Plaintiff's intent to occupy the ambulance was claart is undisputed th#tte engine was running
and she was walking back to the ambulance. ddwet further finds thalike the plaintiff in
Whitmirg Plaintiff's route back to the ambulance smdirect, and was onlinterrupted by the
passing of other cars, which was a hazard that Plaintiff was attempting to avoid. To find otherwise
would require plaintiffs, whose use of insured vedgalequires them to occasionally be in or near
a roadway, to walk into traffic and put themselvelsanm’s way in order tmsure that their actions
can be construed as “getting in” the insured vehicBuch a holding would be contrary to the
Supreme Court of Sout@arolina’s decision ilKennedy as well as to the legislative purpose
behind the enactment of the UIM statuttee Kennedy’30 S.E.2d at 866 (noting that requiring
the plaintiff to remain in the path of the @maing vehicle was unreasainle, unconscionable, and

contrary to the purpose of the UIM statute which amr@ovide a remedy for the benefit of injured
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persons harmed by an at-fault motorist with limit@bility coverage). Accordingly, this court
finds that Plaintiff is entitled to samary judgment as a matter of law.
V. CONCLUSION

Upon careful consideration ofdlentire record, this courtifils that “occupying” as defined
in the UIM policy is not ambiguous. Based on pi@in meaning of the term as defined in the
policy, this court finds that Plaintiff was “occupg” the insured vehicle because she was “getting
in” the vehicle. Accordingly, Plaintiff is an “insed” pursuant to the terms of the UIM policy. As
such, Plaintiffs Motion for Summary Judgment (ECF No. 45)GRANTED. Further,
Defendant’s Motion for Summagudgment (ECF No. 55) BENIED.

IT ISSO ORDERED.

8.
United States District Judge

June 7, 2016
Columbia, South Carolina

1 Because the court finds that Pk#inis an insured under the policy, it is not necessary for this
court to determine whether the definition of ingynehich requires occupancy of the vehicle, is
contrary to South Carolina law, which onlytares that an insured use the vehi@eeS.C.

Code Ann. 8§ 38-77-30(7) (2016).
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