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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ORANGEBURG DIVISION

Casey Jenkins, #349382 )
) Civil Action No.: 515-cv-02241JMC
Petitioner )
)
)
V. ) ORDER AND OPINION
)
John R. Pate )
)
Respondent. )
)

PetitionerCasey Jenking"Petitionet’) filed this pro sePetition for a Writ of Habeas
Corpus(“Petition”) pursuant to 28 U.S.®& 2254 allegingneffectiveassistance of plea counsel
prosecutorial misconducgnd an involuntary plea. (ECF No. 1.Respondent John R. Pate
(“Respondent”) filed a Return (ECF No. 37) and moved for Summary Judgment tonees
claims. (ECF No. 38.) Petitioner responded by filing a Motion for Summary Judgri{teQF
No. 52.)

In accordance with 28 U.S.C.686(b)(1)(B) and Local Rule 73.02(B)(2)(g) (D.S.C.), the
matter was referred to United States Magistrate Kaymani D. ffgste-trial handling. OrMay
26, 2016, the Magistrate Judge issued a Report and Recommendation (“Reportiheadomy
the court grant Respondent’s Motion for Summary Judgrte@GE No. 38), deny Petitioner’s
Motion for Summary JudgmeECF No. 52), andleny the Petition.(ECF No. 1.) This review
considers Plaintiff’'s Objections to the Report (“Objectiorfd&d July 15, 2016 (ECF No. 71)
For the reasons set forth herein, the cod@CEPTS the Magistrate Judge’'s Repaahd

DISMISSES this Petition (ECF No. 1) witprejudice
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. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

This court concludes, upon its own careful review of the record, that the Magiktdafe’s
factual synopsis is accurate andorporates it by referencahis court will thus focus on the facts
pertinent to the analysisf Petitioner'sObjections The relevant facts, viewed in a light most
favorable to Petitioner, are as follows.

On September 10, 2008, Petitioner was charged by the grand jury in Berkeley County with
trafficking in cocaine in excess of 200 gram@&CF No. 371 at 73) On January 18, 2012,
Petitioner, represented by Attorney J. Mitchell Lanier (“plea counsappeared in General
Sessions Court to enter a guilty plea to a less#uded offense of the charged crime (trafficking
in cocaine twenteightto one hundred grams, first offensejld. at 4) Both Petitioner and plea
counsel indicatethat they agreed with the pledd.(at 6.) Petitioner stated he was satisfied with
plea counsel’s representation, and plea counsel said that he had fully investigatattahand
had shared the results oshnvestigation with Petitioner(ld. at 67.) Petitioner agreed that the
plea was irhis best interest. Id.) Plea counsel did not object during Solicitor’s soliloquy when
Solicitor mentioned recorded calls made between a confidential informant ginwhBe (d. at
9.) Though Petitioner expressed concern about corruption withrartke of the police officers,
Petitionerstated that he “accepted responsibilityltl. at 15.) The @urt sentenced Petitioner to
eight years irprison. (d. at 17.)

Petitioner filed a postonviction relief (“PCR”) application on July 17, 2Q1laishg
multiple issues, including ineffective assistanteounsel (“IAC), and due process violations.

(Id. at 21.) After Petitionersubmittedmultiple amendmentsnd motions, anRBesponderiiled its

! The original charge of trafficking in cocaine in excess of 200 grams carriedraipbt
mandatory twentyive yearsentence.(ECF No. 37-1 at 4.)
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Return, an evidentiary hearing on Petitioner's PCR application was convened lesimam
January 13, 201d4efore theHonorable Krisi Lea Harrington (“PCR Judge”)(ld. at 76.) In an
Order dated February 28, 201He PCR Judge denied Petitioner's PCR application andiss&a
the case with prejudice.ld( at 12122.) No posthearing motions were filedThe PCR counsel
for Petitioneffiled a Notice of Appeal on March 10, 2014ECF No. 373.) On October 29, 2014,
a Writ of Certiorari to the SoltCarolina Supreme Court was filed on Petitioner’s behalf. (ECF
No. 374.) The South Carolina Supreme Court denied the petition for certiorari without making
specific findings on any of Petitioner’s issye€F No. 376), and issud the Remittitur on Marc
20, 2015. (ECF No. 37.) On May 26, 2015, Petitioner filedomo sePetition for Writ of Habeas
Corpus. (ECF No. 13.) This court accepts that Petitioner has exhausted hiscetateremedies
prior to seeking habeas corpus relief, pursuant to 28 U.S.C. § 2254.
. LEGAL STANDARD

The Magistrate Judge’s Report is made in accordance with 28 U.636(l® () and Local
Rule 73.02for the District of South Carolina. The Magistrate Judge’s Report is only a
recommendation to this court, and has no presumptive wetketresponsibility to make a final
determination remains with this cousee Mathews v. Webd23 U.S. 261, 27@1 (1976).The
court is charged with makingde novodetermination of those portions of the Report to which
specific objections are mad&l. The court may accept, reject, or modify, in whole or in part, the
Magistrate Judge’s recommendation or recommitrtfagter with instructionsSee28 U.S.C.
8 636(b)().

Summary judgment is appropriate when the materials in the rebowd that “there is no
genuine dispute as to any material fact and the movant is entitled to judgment as afrsattér

Fed. R. Civ. P. 56(a). In determining whether a genuine issue has been raised, thmusburt



weigh all evidence and draw all justifiable inferences in favor of thenmmrant.
Anderson v. Liberty Lobby, Inet77 U.S. 242, 255 (1986).

The party seeking summary judgment shoulders the initial burden of demonstrating to the
district court that there is rgenuine issue of material facsee Celotex Corp. v. Catreff7/7 U.S.

317, 323 (1986). Once the movant has made this threshold demonstration, the non-moving party,
to survive the motion for summary judgment, may not rest on the allegationsecauerhs
pleadings.Rather, the nomoving party must demonstrate that specific, material facts exist which
give rise to a genuine issu8ee idat 324. Under this standard, the existence of a mere scintilla
of evidence in support of the petitioner's positisninsufficient to withstand the summary
judgment motion. See Anderson v. Liberty Lobby, Ind77 U.S. 242, 252 (1986). Likewise,
conclusory allegations or denials, without more, are insufficient to preclude titengraf the
summary judgment motionSee Ross v. Commc’ns Satellite Corp9 F.2d 355, 365 (4th Cir.
1985). “Only disputes over facts that might affect the outcome of the suit under temgaylaw

will properly preclude the entry of summary judgment. Factual disputes thatedeant or
unnecessary will not be counted®nderson477 U.S. at 248.

Additionally, pro sefiled documentsshould be “liberally construedheld to a less
stringent legal standard than those complaintproceedings drafted by lawyerdrickson v.
Pardus 551 U.S. 89, 94 (2007) (citingstelle v. Gamble429 U.S. 97, 106 (1976))However,
even liberally construed, objections to a Report must specifically identifppsrof the Report

and the basis for those objections. Fed. R. Civ. P. 72(b)(2).



1. DISCUSSION

Petitioner timely filed objections to the Magistrate Judge’s ReporRamdmmendation
onJuly 15, 2016 (ECF No. 71.) However, though Petitioner outlines his objections in great
detail, reiterating each of the five grourfdsrought ugin his Petitionand in the Reportery little
new information is brought to this court’s attention that was not sufficiently eshdtdsy the
Magistrate’s Report The new information that Petitioner does present in his Objecthosty
revolve around claims relating tAC.

Petitioner argues thalhe Magistrate Judge erred by concluding his IAC claims regarding
plea counse$ handling of an auditapewere without meritln support of his claimPetitioner
submits a July 1, 2013 lettamritten by Attorney George B. Bishop Jr., (“Attorney Bishop”) to
Petitioner. (ECF No. 71.) The letter references the audio tape and Petitioner’s plea counsel.
(Id.) Unfortunately for Petitioner, the letter itself falls outside the dmurt's hdeas review
under §82254(d)(1). The Court inCullen v. Pinholstefound that the district court should not have
considered additional evidence that had not been available to the state courts, hedadsea
habeas scheme “leaves primary responsibilitth the state courts,” and that to permit new
evidence in a federal habeas court “would be contrary to that purpose.” 563 U.S. 170, 181 (2011).
The letter is not found anywhere in the state proceedings record, and thuklshoohsidered

new evidene that was not available to the state courts.

2 Though Petitioner’'s Objections were due July 12, 2016 pursuant to Text Order (ECF No. 68), a
pro seprisoner’s pleading is deemed “filed” at the moment of delivery to prison raigador
forwarding to the district courtSee Houston v. Lackd87 U.S. 266, 271 (1988). Thus, the
Objections filed with this court are still considered timely.

3 A summaryof the five grounds listed in the habeas petition, Report, and Objections are as
follows: (1) ineffective assistance of plea counsel; (2) prosecutorial misdadBdadyviolation);

(3) involuntary plea without access to tape; (4) guilty plea was invejubtcause plea counsel

did not suppress certain issugisere was lack of probable cause warranj: (5) due process
violations due to prosecutorial misconduct.



However, even if one assumes that applyiholsterto Attorney Bishop’s letter would
be an “unreasonable” application of federal law, and thus violag54(d)(1), the letter would
still not be enough tprove IAC. In order to assert IAC und8&trickland the defendant must first
prove that plea counsel's performance was deficient using a "reasonableness evalengor
professional norms" standar8econd, plea counsel's deficient performance must have prejudiced
the defendant to such a degree that the result of the proceeding would have been different.
Strickland v. Washingtor166 U.S. 668 (1984)Here, Petitioner argues that Attorney Bishop’s
letter is an affidavit that proves Petitioner’s voice is not on the audio tape, and thion&ri
plea counsel was ineffective for being “gross[ly]” misinformed about the audits tepetent.
(ECF No. 71 at 3.) Petitioner asserts that this letter prihaeaudio tape is exculpatory evidence,
contrary to what the Magistrafeidgeconcludes in the Repott.Excluding exculpatory evidence
could be enough to prove counsel’s performance was deficient and prejudicial.

However, Attorney Bishop’s letter, tedr than affirmatively stating Petitioner was not on
the audio tape, simply says, “...Mr. Lanier’s [plea counsel] assertion that you ccubarakon it
[audio tape] when that is likely not the case.” (ECF Nelj1lThere is no evidence that Attorney
Bishop listened to the audio tape; no proof that plea counsel violated professional norms. Besides
the letter's lack of an affirmative statement, the letter also should not beler@dsa sworn
declaration or affidavit by Attorney Bishdp. Furthermore, thagh Petitioner asserts that
Respondent’s “entire case [is based solely] around the testimony of poicee3f{ECF No. 71

at 14), Petitioner also gaveviirandizedconfession to police, and drugs were found at the scene.

4 Magistrate Judge asserted that “[p]etitioner has also failed to show préjadicany ilure to
review it [the tape] because there is no evidence in the record, other than &&tigeliserving
testimony, that the tape was exculpatory.” (ECF No. 65 at 35.)

® Letter does not contain language from either section of 28 U.S.C. § 1746.
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(ECF No. 311 at 104.) Even ithe audio tape was available, it would not be considered
exculpatory. Therefore, despite the potentially suggestive language wttdre plea counsel’s
performance does not fall und&trickland No “fundamental miscarriage of justice” would occur
by excluding the letter from consideratioBee Murray v. Carrierd77 U.S. 478, 4996 (1986);

see Martinez v. Ryaril32 S.Ct. 1309, 1316 (2012). Petitioner has failed to overcome the
presumption of effectiveness. The Magistrate Judge’s conclusion that plea catedelithin
professional norms and was not prejudi@akasonable.

Petitioner also asserts tithe Magistrate Judge incorrectly held thdtitioner’'splea was
voluntary. Petitioner states his plea should be considered involuimaygrt because “counsel
intentionally misinformed him about the audiotape” (ECF No. 71 at 11), and that his confession
was obtained by “unlawful acts.’Id{ at 14.) Petitioner’s objection that plea counsel intentionally
misinformed him should be viewed with skepticism. Though Petitioner originallyrsarét¢ord
showed plea counsel did not receive and review the audio tape (ECF No. 53 at 11), in his
Objections, Petitioner gives alternating explanations, stating that ‘gpleasel] did not receive
[the audiotape]” (ECF No. 71 at 4), that plea counsel “intentionally misinformed hemgt(L1),
and that “[plea counsel] heard the audiotape and | [Petitioner] am heard on the avididtbge
12.) Petitioner’'s assertion about an “unlawfully” obtained confession should likewisewed
through a critical lens. Nowhere in the state proceedings record does Petititeehat his
Miranda confession was coerced. Therefore, the court accepts the Magistrate sJudge’
recommendation that the Petitiongplea wasvoluntary.

V. CONCLUSION
Based on the aforementioned reasons and a thorough review of the Report anddhe recor

in this case, the couBCCEPT Sthe Report (ECF No. §®f the Magistrate Judgeacorporating



it by reference It is herebyORDERED thatRespondent’s Motion for Summary Judgment (ECF
No. 38) isGRANTED, Petitioner's Motion for Summary Judgment (ECF No. 52)ENIED,
and Petitioner’s Petition for a Writ of Habeas Corpus (ECF N8) & DISMISSED with
prejudice.

Certificate of Appealability

The law governing certificates of appealability provides that:

(c)(2) A certificate of appealability may issue . . . only if the applicantede a
substantial showing of the denial of a constitutional right.

(c)(3) Thecertificate of appealability . . . shall indicate which specific issue or
issues satisfy the showing required by paragraph (2).

28 U.S.C. 8§ 2253(c). A prisoner satisfies this standard by demonstrating that reapoisable
would find this court’s assessment of his constitutional claims is debatableray amnd that any
dispositive procedural ruling by the district court is likewise debatsde. MillerEl v. Cockrel)

537 U.S. 322, 336 (2003%lack v. McDanigl529 U.S. 473, 484 (2000Rose vieg 252 F.3d
676, 683 (4th Cir. 2001). In this case, the legal standard for the issuance of a cedificate

appealability has not been met.

IT1SSO ORDERED.

United States District Judge

September 22016
Columbia, South Carolina



