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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA

Michael Jackson C/A No. 5:15-2994DW

Plaintiff,

VS. ORDER

Nancy A. Berryhill> Acting Commissioner
of Social Security Administratign

Defendant.

N N N N N N N N N N N N

This social security matter is before the court pursuant to 28 U.S.C. § @B6(d)ocal
Civil Rule 83.VII.02(D.S.C))for final adjudication, with the consent of the parties, of Plaistiff
petition for judicial review. Plaintiff brought this action pursuant to 42 U.S.C. § 405(g) taobtai
judicial review of a final decision the Commissioner of Social Security r(i@sioner”),
denying s claim for Disability Insurance Benefit¢'DIB”) and Supplemental Security Income
(“SSI”) pursuant to the Social Security A€thi{e Act'). Having carefully considered the parties
submissions and the applicable law, the catfitms the Commissionés decision as discussed
herein
l. Relevant Background

A. Procedural History

Plaintiff applied for DIBand SSin May 2011 pursuant to Titles Il and XVI of the Act, 42
U.S.C. 88 40403, and 383, et seq. alleging hebecamedisabled ompril 18, 2011. Tr.212-
21. His applicatiors were denied initially Tr. 84-85, and upon reconsideratipir. 116-19

Plaintiff requested a hearirmpfore anAdministrativeLaw Judge (“ALJ”), Tr. 136-37 which was

! Nancy A. Berryhillbecame the Acting Commissioner of Social Security on January 23, 2017
Pursuant to Rule 25(d) of the Federal Rules of Civil Procedure, the court subMams A.
Berryhill for Carolyn W. Colvin as Defendant in ttastion
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held on January 14, 2014, B0-65, after Plaintiff requested and received a postponement of the
previously scheduled hearing, Tr. 168 In a decision dated February 21, 2014, the ALJ found
that Plaintiff was not disabled within the meaning of the Act12r23.Plaintiff requestedeview
by the Appeals Council, Tr. 11, and the Appeals Council denied Plangffjuest for reviewn
July 15, 2015making the AL3J decisiorthefinal decision for purposes of judicial revieWw. 1-
4. Faintiff brought this action seeking judicial view of the Commission& decision in a
Complaint filed onJuly 3Q 2015. ECF No. 1.

B. Plaintiff’'s Background

Born in September 1962Plaintiff was 8 years old on his alleged onset date of April 18,
2011. Tr 243 In his Disability Report- Adult, Plaintiff indicated that he completed théti
grade and did not attend special education cl&s$es255-56.Plaintiff listed hispast relevant
work (“PRW?”) as amachine operator for a cannery company (Oct. 28001 2011) and for a
textile company (181-1999). Tr. 256Plaintiff indicated that a stroke and clogged artery on the
right side limited his ability to workand he stopped working because of these conditions on April
18, 2011. Tr. 255. In a Disability RepertAppeal dated October 31, 2011aiRtiff indicated that
his condition was worse, he had constant neck pain andidefl weakness, and he could not
sleep. Tr. 284. Plaintiff indicated he had new illnesses, injuries, or conditions lsgdast
disability report and listed the following'Left-sided pain; depression; sleep disturbance;
difficulties with remembering, concentrating, and comprehending; dizzioffissalance on the
left side; leftsided numbness (face and hand); no appetdelh a subsequent Disability Report —
Appeal dated May 3, 2012, Plaintiff indicated that he had “speech problems” and was told he had

“stress around [his] heart.” Tr. 298.

2 At the administrative hearing Plaintiff testified thie highest grade he completed was the
eighth grade. Tr. 38. School records indicate Plaintiff started the ninth gradeefd97980
school term but withdrew from school on February 5, 1980. Tr. 316.
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Medical records indicate thain April 18, 2011, Plaintiff presented to the Chesterfield
General Hospital Emergency Department for evaluation of numbness in hisis¢find hand and
the left side of his face. Tr. 381. Plaintiff had not had chest pain, shortness bf besatache,
neck pain, shoulder pain, or other complaifdsA CT scan of Plaintiffs brain did not reveal an
acute abnormality and Plaintiff was discharged with instructions to falfpwvith his primary
care physician and to take an aspirin every day. Tr. 38&intiff was admitted into Carolinas
Hospital System in Florence, S.C. on April 29, 2011, and discharged on May 5, 2011, on a
regimen of Plavix and aspirin. Tr. 434. A brain MRI on April 29, 2011, revealed the following
impressions: “1. The flow void in the right cavernous carotid is absent indicating oocl@si
Acute infarcts in the deep white matter in the right frontal and parietal brédon3e mild white
matter changes in the left hemisphere.” Tr. 403. A consultation on that same dasgethdic
Plantiff had a stroke and he was given a transesophageal echocardiogram with negattge r
“for detection of intracardiac mass, thrombus, and shunt lesions.” Tr. 413-15.

C. The Administrative Proceedings

1. Plaintiff’'s Testimony

Plaintiff appearedvith his counsel for an administrative hearing on January 14, 2014
30. In response to questions from the ALJ, Plaintiff confirmed that heS&/agears old, had no
children, and lived with his wife in a mobile home. Tr-3& Plaintiff testified that his wife is
employed fulltime, and he does not have a current source of income. Tr. 37. Ftatddfthat he
has a drivés license but only drives once every six months to go to the dediah is about
five miles from his home. Tr. 38. Plaintiff confirmed that the highest grade he et ph school
was the eighth gragdle had no other vocational trainjramdhehad not served in the ntairy. Id.
Plaintiff testified that he smoked “about a half a pack a day” and did not dyrdd@hol. Tr. 39.

Plaintiff stated that he has not worked since April 18, 20did has not collected any



unemployment since that date. Plaintiff stated thahe worked for Carolina Canners and for
Piece Dye Acquisition CorporatioffPiece Dye”) running a denim franfeld. After some
discussion with the ALJ and VE regarding Plaingifluties at Piece Dye, Plaintiff confirmed the
VE’s understanding that Plairits work wa part of the finishing machirtending operation. Tr.
41.

Plaintiff was shown his medication list at Exhibit 20E and confirmed that he norlonge
took the sinus medication but took all the medications listing on the first page of the.&Xhibi
41-42.Plaintiff testified that he has run out of his medication two or three timeslsineas been
taking it. Tr. 42. The ALJ indicated a notation in the record that on August 2, 2013, Plaistiff wa
out of his medication, and Plaintiff confirmedatiwas correct. Tr. 43. Plaintiff testified that when
he is out of his medication he is without them for about a mddthPlaintiff stated that his
medication runs out because he does not have insurance or money tdduWlaintiff testified
that his wife buys his cigarettdd.

Plaintiff testified that he gets up in the morning “about 7:55 a.m.” around théismafe
leaves the house for work. Tr.-43. Plaintiff testified that he stays at home alone alonly g
95-pound Labrador. Tr. 44. Plaintiff stated that he no longer walks the dog because the dog pulls
him down.ld. Plaintiff testified that while his wife is at work he tries “to clean up a little bit until
[he] get[s] tired.”Id. Plaintiff stated thahe vacuums, makes the bed, and sweeps the fthor.
Plaintiff stated that he did not do any cooking, but he used the microwave and madesssdwic

Tr. 45. Plaintiff testified that his wife does the grocery shopping and other thantgdlme doctor

% The transcript incorrectly spells the name of the compaRgaseDye Acquisition Corporation:
however, Plaintiff's work history report indicates the correct spellinBiége Dye Acquisition

Corporation. Tr. 238.

* The medications listed on Exhibit 20E include the following prescription medisatigsinopril

20mg (first prescribed in Aug. 2013nd Atenolol 25mdfirst prescribed in May 201%pr high

blood pressure; Clopidogrel g, ablood thinner; and Crestdmg for cholestero(both first

prescribed in May 2011)The exhibit also lists the following ovethe-counter (“OTC")

medications: aspirin, Beano, Gas-Ex, and Alka Seltzer Plus. Tr. 326.
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he ges out to eat about once a month.Plaintiff stated that he goes to bed at about 1080.
Plaintiff testified that he can lift about 20 pounds, walk about a half a mile, stantdiot @n
hour, and sit for about an hour. Tr.-46. Plaintiff statedhat he feels he is unable to work
because his “left side stay numb” from his head to his feet, and he has a cldggedrathe right
side of his neck. Tr. 46.

In response to a questidrom his counsel Plaintiff testified thathe only drives once a
month because he had an experience when he “was driving to the doctor and [his] lefelhtand
numb and it snatched the steering wheel and [he] got in a wreck.” TRladitiff testified that he
could read a newspaper but would have trouble explainirag v readld. Plaintiff stated he
always had that problem, even when he was in schihdPlaintiff testified that when he was in
school he took special education classes. Tr. 48. The ALJ interrupted and discussed wath couns
that the record did not indicate Plaintiff was enrolled in special educatiosesla€ounsel
confirmed that the schbeoecords did not indicate special education classes, but that “he certainly
had some problems, because he repeated the first’qgadehe was socially promoted in the
second grade. He ditrpass that either. . . . It looks like he passed the seventhemdpent two
years in the eighth, so he was certainly having problems with schaolhe ALJ referenced the
notation in the consultative examination that reported Plaintiff completing thetseyrade and
then quitting dudo being expelled for figting. Tr. 49. The ALJ noted the discrepancy between
the report and what Plaintiff told the consultddt.

Counsel resumed questioning of Plaintiff and Plaintiff stated that since haviragka is
April of 2011 there has not been a time when he dichaeé numbness. Tr. 50. Plaintiff testified
that because of the numbness it is hard to lift things, if he tries to clean houds tieedéreal

fast,” and his left leg goes to sleag. Plaintiff clarified that he could vacuum or sweep for five

® In a 2013 Psychological Consultation Plaintiff reported thatepeated the first grade because
“he was frequently sick with whooping cough.” Tr. 597-98.
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to-tenminutes before getting tired and needing to rest for about 15 mitdit®aintiff stated that

he did not sleep well at night and that he slept for a total of-tbrir hours. Tr. 51. Plaintiff
testified that because he is tired from not sleepinggitt he takes an hoanda-half nap every

day. Id. Plaintiff testified that he is able to hold a small item in his left hand once he getsl a goo
grip on it.Id. Plaintiff's counsel noted that Plaintiff was wearing a soft Velcro brace on his hand
and Plantiff stated that he wore it because his hand would “start tremoring” and he “put tloat on t
calm it down.” Tr. 5152. Plaintiff testified that he could lift a ZBund dumbbell in his left hand
only if he also used his right hand. Tr. 52. Plaintiff testified that because of hisléfitsnbness

he is unable to walk more than a half mile, and walking a half mile takes him “a good 45
minutes.” Tr. 53. Plaintiff testified that since his stroke, if his ge too quickly he will lose his
balance.ld. As far as his personal care, Plaintiff testified that it is sometimes hard to hold a
washcloth in his left hand, but he can tie his shoes and put on his socks and he can “bamely” fast
buttons and zippers. Tr. &8!. In addition to the left side numbness Pl#inéstified that he has
headaches twice a week. Tr. 54. Plaintiff stated that to relieve the headaches heotasgsrin

and lies down for two hourd&d. Plaintiff stated that when his blood pressure is up he feels light
headed and that he feels thatywall the time.” Tr. 55. Plaintiff stated that his doctor wants to run
more tests on him but he has not done the tests because of lack of insurance anddmoney.
Plaintiff testified that his wife has always been the one to keep up with the billsharidng
account. Tr. 56. Plaintiff testified that while he is at home during the day, when hetrigimgpto

do house work, he will “just sit around and relabkd.’ Plaintiff stated that he watches TV but after
an hour his mind slips and he forgets whatshwatching.ld. Plaintiff stated that he has problems

remembering things. Tr. 57.



2. VE’s Testimony

VE William Stewarf also testified at the hearing. The VE characterized Plamiifast
work at the cannery company as a forklift driver or forklift operator as medaitin,a specific
vocational preparation (“SVP”) &, “which is the beginning level of serskilled work][,]” with a
representative Dictionary of Occupational Titles (“DOMmmber 921.68850, which “also cross
references in the DOT under industrial truck driver.” Tr. 59. The VE describedif?’s work in
the textile company as “a rolling machine operator as part of this finishinggstdld. The VE
described the work as medium, SVP of 2, “which is unskilled work][,]” and a represeriDéadiT
number 585.685-078d. The VE confirmed that both jobs were performed at the medium level,
but as described by the worker the textile job could have overlapped into a hemoyrycatr. 59
60. The VE testified that the forklift job, although it had an SVP of 3, did not generdi® ski
transferable to skilled or serskilled work. Tr. 60.

The ALJ asked the VE to assume a hypothetical individual of Rfasntige, education,
past work experienceand impairmentsstatus postCVA [cerebrovascular accidénwith the
following limitations:

[L]ift and/or carry 20 pounds occasionally, 10 pounds frequently, stand and/or walk

about six hours in an eight howork day, st aboutsix hours in an eight hour work

day, never climbng ladders, ropes, scaffoldgrequentlyclimbing ramps, stairs

balancing, ®oping, kneeling, crouching, crawling. Lefpper extremity, handling,

fingering, feeling. Limited to frequent witunlimited assistive use of the right
upper extremity. Limited to unskilled work based on work history and educational
attainment.
Tr. 60-61 The ALJ asked if the hypothetical individual would be able to perform Plasnpést
work and the VE respomed that “both of the past jobs would be ruled out.” Tr. 61. Thestéted

that the hypothetical individual would be able to perform light unskilled work and identiifes

® The transcript spells the VE’s surname as “Stuart.” However, the correchgpeltiStewart,” as
set forth in the VE’s curriculum vitae. Tr. 196.
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following jobs as examples: packer, DOT number 9201882 light, SVP of 2, regionally 2,800
jobs, nationally 65,000 to 80,000 jobs; and machine tender, DOT number 680283&ht, SVP
of 1, unskilled, regionally 1,300 jobs, and nationally 54,000 jobs. Tr. 61-62.

In his second hypothetical the ALJ asked the VE to assume the saatienvalcfactors and
impairments as in the first hypothetical but with the following limitations:

[L]ift and/or carry 10 pounds occasionally, less than 10 pounds frequeatig, s

and/or walk at least two hours in an eight hour wabet sit for about six hours in

an eight hour workday, ever climbing laddersropes, saffolds frequently

climbing ramps, stairs, balancing, stooping, kneeling, crouching, crawlefg.

upper extremity handling, fingering, feeling. Limited to frequent wittnoited

assistiveuse of right upper extremity. Unskilled work based on work history and

educational attainment.
Tr. 62. The ALJ asked if the person would be able to perform Plasmfu&st work and the VE
respondedin the negativeld. When asked if there was other Woin the local or national
economy the individual could perform the VE responded that there would be unskilled sedentary
jobs available.ld. The VE identified the jobs of machine tender or operator, DOT number
781.682010, sedentary, SVP of 2, 1,400 regionally, and 51,000 nationally; and table worker,
DOT number 739.68182, sedentary, SVP of 2, 3,600 regionally, and 110,000 nationally.-Tr. 62
63. The ALJ posed a third hypothetical of an individual with the same vocational factors and
impairments as in hypothetical number one, “except that individual is limited as stated
claimants testimony, concerning all testimony to be credible.” Tr. 63. The VE testiat the
individual would be unable to perform Plaintdf past work.ld. The VE testified that &
individual could perform work that was available in the local or national economy but would not
be “productive on a reliable and a sustained basis based on limitations that frequent and that
severe.’ld.

Plaintiff s counsel asked the VE to clarify frothe last hypothetical what part of

Plaintiff' s testimony would make him unreliable. Tr. 64. The VE responded that it referred to



Plaintiff' s inability to maintain stamina, the issues of his left hand and left numbness problems

and “basically, not beingode to do sustained activitiedd.

D.

The ALJs Findings

In her February 21, 2014lecision, the ALJ made the following findings of fact and

conclusions of law:

1.

10.

The claimantmeets the insured status requirements of the Social Security
Act through December 31, 2016.

The claimantas not engaged in substantial gainful activity since April 18,
2011,the alleged onset daf20 CFR 404.157#&t seqg.and 416.97 &t seq).

The claimant has the following severe impairmerdtatus post
cerebrovascular accident (CV&0 CFR 404.1520(c) and 416.920Q(c)

The claimant does not have an impairment or combination of impairments
that meets or medically equals the severitprd of the listed impairments

in 20 CFR Part 404, Subpart P, Appendix 1 (20 C#HB.1520(d),
404.1525, 404.1526, 416.920(d), 416.925 and 416.926).

After careful consideration of the entire record, the undersigned thrads

the claimant has the residual functional capacity to pertait work as
defined in 20 CFRI04.1567( and416.967(b)exceptwith no climbing of
ropes, ladders, or scaffolds; frequent climbing of ramps and stairs,
balancing, stooping, crouching, and crawling; and frequent handling,
fingering, and feeling with the left upper extremity withlimited assistive

use of the right upper extremity. The claimant is further limited to unskilled
work activity based on his work history and education.

The claimantis unable to perform anypast relevant work (20 CFR
404.1565 and 416.965).

The claimant was born on September 6, 1962 and wasa48 gkgJ which

is defined as younger individual age 149, on thealleged disability onset
date The claimant subsequently changed age category to closely
approaching advanced age (20 CFR 404.1563 and 416.963).

The claimant has a limiteeducation ands able to communicate in English
(20 CFR 404.1564 and 416.964).

Transferability of job skills is notan issue in this case because the
claimants past relevant work is unskilled (20 CFR 404.1568 and 416.968).

Considering the claimargt age, education, work experience, and residual
functional capacitythere argobs that existin significantnumbers in the
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national economythat the claimant can perforf0 CFR 404.1569,
404.1569(a), 416.969nd416.969(a)).

11. The claimant has not been under a disability, as defined in the Social
Security Act,from April 18, 2011, through the date of this decisi@®
CFR404.1520(g) and 416.921)).

Tr. 17-23.
. Discussion
A. Legal Framework

1. The Commissiones’Determinatiorof-Disability Process

The Act provides that disability benefits shall be available to those personedirfsur
benefits, who are not of retirement age, who properly apply, and who are “under a disability,
defined as:

inability to engage in any substantial gainful activity regson of any medically

determinable physical or mental impairment which can be expected to result in

death or which has lasted or can be expected to last for a continuous period of not

less than 12 months].]

42 U.S.C. 8§ 423(d)(1)(Akee alsat2 U.S.C. § 1382c(a)(3)(A).

To facilitate a uniform and efficient processing of disability claims, regus
promulgated under the Act have reduced the statutory definition of disability tees skfive
sequential questionsSee, e.g., Heckler v. Campbell6l U.S. 458, 460 (1983) (discussing
considerations and noting “need for efficiency” in considering disabilgyns). An examiner
must consider the following: (1) whether the claimant is working; (2) whethetdineaot has a
severe impairment; (3) wther that impairment meets or equals an impairment included in the
Listings; (4) whether such impairment prevents claimant from performpasg relevant work
(“PRW?”); and (5) whether the impairment prevents the claimant from performing spebsdic jo

that exist in significant numbers in the national econo®ge20 C.F.R. § 404.1520, § 416.920.

These considerations are sometimes referred to as the “five steps” of th@ig<Smners
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disability analysis. If a decision regarding disability may be made attapyno further inquiry is
necessary. 20 C.F.R. § 404.1520(a)(4) and § 416.920(a)(4) (providing that if Commissioner can
find claimant disabled or not disabled at a step, Commissioner makes detemmamatidoes not

go on to the next step).

A claimantis not disabled within the meaning of the Act if she can return to PRW as it is
customarily performed in the economy or as the claimant actually pedatmeework.See20
C.F.R. Subpart P, § 404.1520(a), (b); 8 416.920(a), (b); Social Security Ruling”(“8&-62
(1982). The claimant bears the burden of establishing her inability to work within thengneéni
the Act. 42 U.S.C. § 423(d)(5).

Once an individual has made a prima facie showing of disability by establidteng t
inability to return to PRW, the burden shifts to the Commissioner to come forward wdgnesi
that claimant can perform alternative work and that such work exists in tbeaakgconomy. To
satisfy that burden, the Commissioner may obtain testimony from a VE demonstrating
existence of jobs available in the national economy that claimant can pedspitedhe existence
of impairments that prevent the return to PRWalls v. Barnhart 296 F.3d 287, 290 (4th Cir.
2002). If the Commissioner satisfies that burden, the claimant thes establish that she is
unable to perform other workall v. Harris, 658 F.2d 260, 26465 (4th Cir. 1981)see generally
Bowen 482 U.S. at 146. n.5 (regarding burdens of proof).

2. The Court’s Standard of Review

The Act permits a claimant tobtain judicial review of “any final decision of the
Commissioner made after a hearing to which he was a party.” 42 U.S.C. § 405(g). Thefscope
that federal court review is narrowlyailored to determine whether the findings of the
Commissioner are supported by substantial evidence and whether the Comaniagplied the

proper legal standard in evaluating the clairrsantse. See id. Richardson v. Peralegl02 U.S.
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389, 390 (1971)Walls v. Barnhart296 F.3d at 290 (citinglays v. Sullivan907 F.2d 1453, 1456
(4th Cir. 1990)).

The courts function is not to “try these cases de novo or resolve mere conflicts in the
evidence.” Vitek v. Finch 428 F.2d 1157, 11588 (4th Cir. 1971)see Pyles v. BowgB849 F.2d
846, 848 (4th Cir. 1988) (citin§mth v. Schweiker795 F.2d 343, 345 (4th Cir. 1986)). Rather,
the court must uphold the Commissidsedecision if it is supported by substantial evidence.
“Substantial evidence” is “such relevant evidence as a reasonable mind might accept @g adequ
to support a conclusion.’Richardson 402 U.S. at 390, 40I0phnson v. Barnhay434 F.3d 650,
653 (4th Cir. 2005). Thus, the court must carefully scrutinize the entire record to hssers &
sound foundation for the Commissiotrgefindings, and thater conclusion is rational See Vitek
428 F.2d at 115458;see also Thomas v. Celebrez2@1 F.2d 541, 543 (4th Cir. 1964). If there
is substantial evidence to support the decision of the Commissioner, that decisiobemust
affirmed “even should the aot disagree with such decisiorBlalock v. Richardsgn483 F.2d
773, 775 (4th Cir. 1972).

B. Analysis

Plaintiff' s allegations of error as summed up in the “Conclusion” section of his brief are
that the ALJ (1) erred in finding that Plaintiff retainée@ residual functional capacity (“RFC”) for
light work; (2) violated the requirements of SSR&6in assessing Plaintif RFC by not doing a
functionby-function analysis of Plaintif§ workrelated abilities; (3) failed to follow the slight
abnormalitystandard of SSR 98p in evaluating Plaintif6 impairments; (4) ignored the impact
of Plaintiff's full-scale 1Q of 62 and erred in not finding that he met listing 12.05(C); (5) erred in
determining Plaintiff can perform sustained work activities under 868p; and (6) posed
inaccurate hypothetical questions to the VE and therefore failed to meet theigSamais

burden at Step Five of the sequential evaluation process. Pl.’s Br. 25-26, ECF No. 15.
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1. ALJ’'s Determination of Plaintif§ RFC

An RFC assessment is a determination of an individuability to perform sustained
work-related activities on a regular and continuing basis. SSBp96996 WL 374184 at *1.
“RFC is not theleastan individual can do despite his or her limitations or restrictions, but the
most Id. (emphasis in original). At the administrative hearing level the ALJ is resperfsib
assessing a claimaatRFC. 20 C.F.R. 8404.1546(c) 416.946(c) An ALJ's RFC assessment
should be based on all relevant evidence and will cenglie claimans ability to meet the
physical, mental, sensory, and other requirements of work. 20 C & 40481545(a)(3) and (4)
416.945(a)(3) and (4).

Here, he ALJ determined that Plaintiff has tR&Cto performlight, unskilled work with
postural limitations of “no climbing of ropes, ladders, or scaffolds; frequenbicig of ramps and
stairs, balancing, stooping, crouching, and crawling; and frequent handling, fingerthéeeling
with the left upper extrerty with unlimited assistive use of the right upper extremity.” Tr. 19.

a. Functionby-Function Analysis

Plaintiff asserts thatlthough the ALJ found she had the severe impairment of status post
CVA, “she erred in failing to identify what limitations the Plaintiff actually hasrf this severe
impairment.” PI.s Br. 17.The Commissioner contends that “the Ad dliscussion of Plaintif§
examination findings and treatment notes, subjective statements, and opinion evideneg coupl
with her finding that Plaitff could perform a reduced range of light work, satisfies the mandate
of SSR 96-8p. Def.’s Br. 25, ECF No. 16.

The Administratiohs policy interpretation on assessing an indivili&®FC emphasizes
that the “RFC assessment must first identify the inldigl’s functional limitations or restrictions
and assess his or her wadated abilities on a functieloy-function basis, including the functions

in paragraphs (b), (c), and (d) of 20 CFR 404.1848 416.9450nly after that may RFC be
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expressed in terms of the exertional levels of work, sedentary, light, medium, headvyery
heavy.” SSR 9@p, 1996 WL 374184, at *1. The functions identified in the cited regulation
include: physical abilities, mental abilities, and other abilities affected by impairm2dt€.F.R.
88404.1545(b)d), 416.945(bXd). In Mascio v. Colvin780 F.3d 632, 6337 (4th Cir. 2015)the
Fourth Circuit addressed whether an A failure to perform a functiehy-function assessment
necessitates remand. The cduetd that “a per se rule [requiring remand] is inappropriate given
that remand would prove futile in cases where the ALJ does not discuss functionsethat ar
‘irrelevant or uncontestéd.ld. at 636. However, the court “agree[d] with the Second Circuit that
‘[rflemand may be appropriate . . . where an ALJ fails to assess a clairoapdcity to perform
relevant functions, despite contradictory evidence in the record, or wherenattiegquacies in the
ALJ’'s analysis frustrate meaningful reviéwd.

Here at Steps Two and Three of the sequential evaluation process, the ALJ identified
Plaintiff' s impairmen{status post CVA), consideredIsymptoms examination results from May
2011 through February 2013, and discusB&intiff’s physical and mental abilities. Tt.7-19
The ALJ described Plaintif§ symptoms and impairments, both as testified to by Plaintiff and as
described in the medical records, and discussed their impact on Pkudgifly activities andib
occupational functioning. For example, the ALJ recounted the following:

e In September 2011, Dr. Pravin Patel performed a consultative physical evaluation of
Plaintiff. Plaintiff reported continued left sided weakness, blurred vision, andgachi
sensations in the neck. The examination revealed a full range of motion of the spine,
full strength, and a normal gait. Dr. P&teimpression was right CVA with left

monoparesis without any residual deficits.

e Also in September 2011, Plaintdgftreating physician, Dr. Healy, noted Plaintiff had a
very mild decrease in fine motor skills and sensation of the left hand.

e In October 2011, Dr. Healy noted Plaintiff was unable to perform repetitive aiteyna
neck movements.

e In December 2011, Dr. Healy reported that Plaintiff had no mental diagnosis and no
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work limitations.

A March 2012 consultative physical evaluation by Dr. Harriet Steinert lexi/@aild
weakness of the left upper extremity and decreased sensation tmlightto the left
side of Plaintiffs face. Dr. Steinert noted there were no other limitations or
abnormalitiesalthough Plaintiff reported headaches and blurred vision. His vision was
20/30 without glasses.

Dr. Kelly performed a consultative psychological evaluation of Plaintiff ardd 2012

and diagnosed him with mood disorder. The evaluation concluded Plaintiff had no
limitations in social interaction and his activities of daily living were not aftebte

any mental limitations. Plaintiff reported thlae was in regular classes in school and
was an average student, but after being expelled for fighting in the 7th gradede opte
not to return to school. Dr. Kelly noted that Plaintiff appeared to be functioning in the
low average range of intelligencetivigood memory.

A February 2013 treatment note indicated Plaintiff was neurologically stable

Plaintiff underwent a psychological evaluation in February 2013 and was diagnosed
with adjustment disorder with depressed mood, rated with a GAF score of 65
indicating mild symptomsut generally functioning well. Plaintiff reported lsided
weakness and slurred speech, neither of which was noted on examination. 'Blaintiff
mental status examination was fully normal.

In February 2013 Plaintiff had a gastroenterology evaluation for his complaints
regarding chronic gas and bloating but his physical examination was negative,
including normal ambulation.

Tr. 17-18. In determining that Plaintiff did not have an impairment or combination of impairments

that meetsor medically equals a listing, the ALJ noted that no State agency expert torgtrea

provider had credibly concluded that Plaintiff had an impairment severe enough ta hséag.

Tr. 19.After making these observations, the ALJ found that Plaintiff had the RFC to peigotm |

work with certain limitationsld. The ALJs analysis of the evidence provides a logical bridge

between the evidence and his RFC findir@seBennett v. AstryeNo. 1:10€V-1931-RMG, 2011

WL 2470070, at *3 (finding the AL3 RFCassessment consistent with the regulajiomfe

ALJ’s review of the record evidence demonstrates that she assessed’Blainttfonality—both

physically and mentally. Therefore, theurt finds that the ALJ did not fail to assess Plainsff

capacityto perform relevant functions to such an extent that it would require remand.
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b. Slight Abnormality Standard

Plaintiff contends the ALJ “erred in failing to follow thslight abnormality standard in
finding that the Plaintifs memory loss, low IQ (whictvas actually a Full Scale 1Q of 62), blurry
vision, and headaches are rsmvere.” Pls Br. 18. The Commissioner argues that “although
Plaintiff was diagnosed with a number of conditions, none of them resulted in any fuinctiona
limitations resulting in an inability to perform work activities.” DefBr. 18.

Under SSR 963p, an impairment is considered severe if it “significantly limits an
individual's physical or mental abilities to do basic work activitieSSR 963p, 1996 WL
374181, at *1. The Ruling also states that “an impairment thdinst severemust be a slight
abnormality (or combination of slight abnormalities) that has no more than minimz| @ff¢he
ability to do basic work activities.Id. The regulations define basic worktigties to include
physical functions such as walking, standing, sitting, lifting, pushing, pulleaghing, carrying,
or handling; capacities for seeing, hearing, and speaking; understanding, camuyingnd
remembering simple instructions; use ofigment; responding appropriately to supervision,
coworkers, and usual work situations; and dealing with changes in a routine waorg§. szt
C.F.R. 88 404.1521(b), 416.921(b).

Here, at Step Two, the ALJ determined that “claifsnmedically determinable
impairments of memory loss, low 1Q, blurry vision, and headaches are not shown bydtbal me
evidence to have more than a minimal effect on the claism&mctioning and are therefore non
severe.” Tr. 19Plaintiff argues that his memory loss “could potentially impact the Plamtiff
ability to remember, carry out, persist, and adequately complete w&sk tasl his low 1Q “falls
into the area of mental retardation” and has to be evaluated under the LiBlingg$Br. 18.
Plaintiff does not address how his blurry vision or headaches impact his abioydasic work

activities.
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The court finds no error in the Alsltreatment of these impairments. The ALJ properly
considered the impairments notiRdaintiff's history of hypertension, reports of blurred vision
(although his vision was 20/30 without glasses) and headathek3. The ALJ also noteDr.
Healy reported “no mental diagnosis and no work limitatiomasd Dr. Kelly reportedthat
Plaintiff “appeared to be functioning in the low average range of intelligence with gaodrgné
Id. In discussinghe medical evidence in h&FC analysis the ALJ noted that “claimant has few
complaints of headache in the record and he testified that he takesdwthe counter aspirin to
relieve this pain. Therefore, the undersigned finds that the cldsnla@ddaches are not severe.”
Tr. 20. The ALJ notes againatDrs. Healy, Kelly, and Windsorova determined Plaintiff had no
mental limitationsld. The ALJ und Plaintiffs low IQ score was not credible and not supported
by the medical evidence given his “long work history aadevidence of deficits in adaptive
functioning.” Tr. 21.

Plaintiff also contends the ALJ “did not make any determination regardinglanstiff s
cervical spondylosis with myelopathy with resulting neck pain, hypertension, radptstlisorder
with depressed mood, mood disorder due to general medical condition, and difficulties wit
concentration and comprehension.” ®IBr. 20. As indicated above, the ALJ addressed these
impairments in her decision aralso noted objective medical evidencelated to Plaintiffs
cervical spondylosiscluding January 2012-rays of Plaintiffs cervical spine and a September
2012 MRI of Plaintiffs cevical spine. Tr. 18Both indicated changes at 5andthe xray
showed “no significant encroachment of the canal/foramina, and no other abnornfaliieEtie

ALJ noted that Plaintiff had a “normal nerve conduction study” in October 2012, and Dy. Heal

" The issue of Plaintiff's IQ and Listing 12.05C are discussed below.

® The full report from the MRI state$Cranial cervical junction is normal. Vertebral bodies are
normal. Intervertebral disc spaces are fairly well maintained. There is araedo posterior
spondylitic changes at @ and 67. The neuroforamen appear to be patent. Cord signal normal.”
Tr. 593.
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found Plaintiff to be “neurologically stable on February 12, 20I8.{citing ex. 17F)In making
her RFC determination the ALJ noted that Plaintiff “does have objective findingga€al disc
disease, and this impairment was considered in the residual functional ceagssEssment.
Interestingly, the claimant did not complain of neck pain or limitations related tonbésrment.”
Tr. 20. The court fndsthat the ALJ did not err in failing to identify cervical spondylosis as a
severe impairment where the record suggested it was a slight abnormadityad little or no
effect on Plaintiffs ability to do basic work activitieSeeSSR 96-3p; see also20 C.F.R. 88
404.1521(a), 416.921(a).

Even if the ALJ had erred in her Step Two analysis, that error would be harmless because
finding a severe impairment at Step Two ensured she would proceed to Ste[S€bGzepenter
v. Astrue 537 F.3d 1264, 1266 (10th Cir. 2008) (holding thaty“arror here became harmless
when the ALJ reached the proper conclusion that [claimant] could not be deniedtsbenef
conclusively at step two and proceeded to the next step of the evaluation séjju€hisecourt
has foundho reversible error in situations in which the ALJ neglected to find an impairment to be
severe aBtep Two when the ALJonsidered that impairment in subsequent s&pa/Nashington
v. Astrue 698 F. Supp. 2d 562, 580 (D.S.C. 2010) (collecting casasgeton v. AstryeNo.
9:08-1982€MC, 2009 WL 1942191, at *3 (D.S.C. July 2, 2009¢re, the ALJ found Plaintiff
had the severe impairment of status post cerebrovascular accident and proceaelexo step
of the sequential evaluation process. Accordingly, any allegation of error irretpsd is
harmless.

c. Capacity forLight Work

Plaintiff allegesthe ALJ erred in finding that he can perform the physical demands of light

work because the RFC assessment is not supported by substantial evidendgr.. 0. The

Commissioner argues that “the ALJ properly accounted for all of Pfasntfediblyestablished
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functional limitations in the RFC assessment when she limited Plaintiff to performsiglled
light work that required no climbing of ropes, ladders, or scaffolds; frequent ofndbiramps
and stairs, balancing, stooping, crouching, and crawling; and frequent handlireginfingand
feeling with the left upper extremity with unlimited assistive use of the right weemity (Tr.
19).” Def.’s Br. 28.

Here, the ALJ determined that Plaintiff “has the residual functional capacpgrform
light work as defined in 20 CFR 404.1567¢éy)d 416.967(l)with several limitations asoted
above.Tr. 19. SSR 83-10 clarifies the definition provided in the regulations for light level work:

The regulations define light work as lifting no more than 20 pounds at a time with
frequent lifting or carrying of objects weighing up to 10 pounds. Even though the
weight lifted in a particular light job may be veliitle, a job is in this category
when it requires a good deal of walking or standthg primary difference
between sedentary and most light jobs. A job is also in this category when it
involves sitting most of the time but with some pushing and putifregm-hand or
leg-foot controls, which require greater exertion than in sedentary work; e.g.,
mattress sewing machine operator, map@der operator, and roadller operator
(skilled and semiskilled jobs in these particular instances). Relativelyrfskilled

light jobs are performed in a seated position.

“Frequent” means occurring from offeird to twothirds of the time. Since
frequent lifting or carrying requires being on tmdeet up to twahirds of a
workday, the full range of light work requires standing or walking, off and o, for
total of approximately 6 hours of an-h®ur workday. Sitting may occur
intermittently during the remaining time. The lifting requirement for the majofity

light jobs can be accomplished with occasional, rather than frequent, stooping.
Many unskilled light jobs are performed primarily in one location, with the wbilit

to stand being more critical than the ability to walk. They require use of arms and
hands to grasp and to hold and turn objects, and they generally do not require use of
the fingers for fine activities to the extent required in much sedentary work.

SSR 8310, 1983 WL 31251, at *5-6.

Plaintiff contends that he would be unable to perform the standing and walking required of
light work, and his inability to grasp and hold objects during the day would further prectude hi
ability to perform light work.Pl's Br. 21. In support of this asgion Plaintiff cites to the

consultative examination of Dr. Harriett Steinert and notes that Dr. Stéooexd his left upper
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and left lower extremity “much weaker than the right side” and that Plaintiff“tidaculty
holding onto objects and doing buttons with the left hatdl. This observations not completely
accurate. In her examination notes Dr. Steinert indicated:

The left upper extremity and lower extremity ahghtly weakeithan the right one

(4/5). There is no muscle atrophy. Grip strength is normal in his right hand (5/5)

and decreased in the left one (3/5). There are normal and equal fine motor and gross
motor skills in his right hand, but he hesmedifficulty holding on tolarge objects

and with buttons with the left one. . . . The patient is able to walk across the room
without an assist device with a normal gait. The patient can walk on his toes and
heels.

Tr. 472 (emphasis added).

An ALJ determines a claimdstRFC by considering how the claimastimpairments may
cause physical and mental limitations that affect the pessahility to work. 20 C.F.R88
404.1545(a) 416.945.Here, in addition toher consideration ofPlaintiff's testimony andhe
objective medicakvidence, the ALJ considered theedical opinion evidence The ALJ gave
“great weight” to Dr. Steiners opinion and incorporated her findings into the RiSSessment.
Tr. 21. The ALJ recounted Plainti§ testimony from the administrative hearirggarding his
limitations, considered it in light of theeadical evidencef record, and found as follows:

In terms of the claimalg alleged limitations, his testimony is not credible. The
medical record establishes that just fowomtis after his strokén September, the
claimant had no physical limitations (Exhibit 5F). Dr. Healy noted that the athima
only had a very mild decrease in fine motor skills and sensation in the left hand
(Exhibit 17F)? In December of 2011, Dr. Healy noted that the claintatt no
mental limitations and no mental diagnosis (Exhibit 7F). In March of 2012, the
claimant was again found to have no limitations, with the exception of mild
weakness and decreased sensation of the left upper extremity (Exhibit A6F). T
claimants anbulation was described as normal in February 2013 (Exhibit 19F) and
there is no treatment note that asserts an abnormality in gait. Therefore, the
claimants testimony of left sided weakness and numbness is not credible to the
debilitating extent alleged.

® This exhibit citation is incorrect. This observation was noted in Dr. HealfiseOflote dated
September 19, 2011 at Exhibit 6F. Tr. 444.
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Tr. 20. The ALJ concluded that the RFC assessment “is supported by the objectigal medi
evidence of record and the consultative examination findidgs.21.In her RFC assessment the
ALJ found that Plaintiffs ability to perform the full range of lighvork was impeded by
additional limitations The ALJ consulted the VE about jobs that Plaintiff could perfgiven
those limitations and the VE identified the two jobs of packer and machine tender. The22.
ALJ concluded that Plaintiff was “capable mfaking a successful adjustment to other work that
exists in significant numbers in the national economy.”2Pr23.The courtfinds that substantial
evidence supports a finding that the ALJ considered Plasiifipairments and limitations and
properly cetermined that Plaintiff was able to perform a limited range of light work.
d. Sustained Work Activities

Plaintiff also argues that “the evidence of record fails to support that thetifiPlean
perform sustained work activities.” R.Br. 24. Plaintiffasserts that the VE confirmed that his
inability to do sustained activities would not be consistent with reliable work gicivit the VEs
testimony “would mean that the Plaintiff would not meet the definition of working ‘oagalar
and continuing basis’ as defined in SSR 96-8..”

SSR 968p provides:

Ordinarily, RFC is the individuas maximumremaining ability to do sustained

work activities in an ordinary work setting omegular and continuing basis, and

the RFC assessment must include a dsounsof the individuak abilities on that

basis. A “regular and continuing basis” means 8 hours a day, for 5 days a week, or

an equivalent work schedule. RFC does not represetgaktan individual can do

despite his or her limitations or restrictiobsit themost.
SSR 968p, 1996 WL 374184, at *2 (footnotes omitted, emphasiiginal). “Thus, the RFC is,
by definition, an assessment of an individsability to do sustained woilelated physical and
mental activities in a work setting onregular and continuing basisBeckham v. ColvinNo.
CIV.A. 8:13-2774BHH, 2015 WL 733785, at *11 (D.S.C. Feb. 20, 2019he Fourth Circuit

Court of Appeals has explained that RFC determinations may contain implicit Bnactuding
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a finding of the ability to work on a regular and continuing basis.(citing Hines v. Barnhart,
453 F.3d 559, 563 (4th Ci2006) (“In light of SSR 963p, [the ALJs] conclusion [that lpintiff

could perform a range of sedentary work] implicitly contained a finding[gheintiff] physically
is able to work an eight hour day).”)

The ALJs third hypothetical posed to the VE askieel VE to assume that the hypothetical
individual “is limited as stated in claimasattestimony, concerning all testimony to be credible.”
Tr. 63. The VE testified that such an individual could perform work availabtee local or
national economy but he did not “think the individual would be able to be productive on a reliable
and a sustained basis based on limitations that frequerttatrgktere.1d.

It is a claimarits burden to present evidence of his disability. 42 U.S.C. 8§ 423(d)(5)(A)
(“An individual shall not be considered to be under a disability unless he furnishes sdicialm
and other evidence of the existence theredh@sCommissioner of Social Security may require.”);
20 C.F.R. 8 404.1512(g)416.912(a)(generally setting forth a claimastburden to produce
evidence of a disabling impairment and the Agéscight to deny a claim for lack of evidence);
Blalock v. Ribardson,483 F.2d 773, 774 (4th Cir. 1973t the administrative hearing the ALJ
used a VE to opine on jobs Plaintiff could perform given his vocational profile. However, the AL
was not obligated to accept or rely on all of the VE’s responses.

The RFC, and by extension, any hypothetical question relied upon, need only

reflect those limitations that are credibly established by the reSes .Russell v.

Barnhart, 58 Fed. Appx. 25, 30 (4th Cir. Feb. 7, 2003) (citi@rupcala v.

Heckler,829 F.2d 1269, 1276 (3d Cir. 198¥)pukers v. Colvir014 WL 906484,

at *11 (S.D.W.Va. Mar. 7, 2014Rutherford v. Barnhart399 F.3d 546, 554 (3d

Cir. 2005) (holding that hypotheticals to VEs need not credit every symptom

alleged by the claimant, only those that are dioally established”),Jones v.

Barnhart,364 F.3d 501, 5067 (3d Cir. 2004) (holding that, while ALJs may pose

multiple hypotheticals, they need only credit those that are consistent with th

evidence of record). The ALJ is not required to adopt VE testimony in response to

limitations that are not supported by the rectfdukers2014 WL 906484 at *11.

See also Parker v. Colvi2013 WL 4748409 (W.D.N.C. Sept, 2013) (“[T]he

fact that the Vocational Expert (“VE”) resped to a hypothetical posed .which

was not consistent with the ALJ's RFC determination is of no consequence.”).
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Baker v. ColvinNo. 3:13CV-20376, 2015 WL 5687544, at *9 (S.D.W. Va. Sept. 8, 20Epprt
and recommendation adoptedp. CV 3:1320376, 2015 WL 5698511 (S.D.W. Va. Sept. 28,
2015).

In her decision, the ALJ properly weighed the medical evidence and specifically cited
Plaintiff' s limitations. The ALJ determined the evidence did not support Pldistiéflleged
limitations. The ALJ accounted for all of Plaintiff credibé limitations in ler RFC assessment
and found Plaintiff could not perform his PRW, but the VE identified jobs that a perdomigit
vocational profile could perform. TR1-22. Mickles v. Shalala29 F.3d 918, 929 n.7 (4th Cir.
1994) (concluding that the hypothetical presented to the VE need only include the imfmirme
and limitations that the ALJ finds credible).

In Tannerv. Commissioner of Social Securityye Fourth Circuit Court of Appeals
declined to uphold the plainti argument “that the agency did not meet its burden of proof
regarding her ability to perform alternative work, because the vocationalt exqmetuded that,
given her functional limitations, there were no jobs that she could perform.” 602 & 9§pl01
(4th Cir. 2015) (per curiam). The court noted that the plaistifontention “overlooks the
circumstance that the vocational expert only reached that conclusion upon questmmirigef
counsel, and that her counsel posed hypothetical questions that included severe functiona
limitations not supported by the medical evidence. Indeed, when the ALJ posed hyalsthet
the VE that set out all of [the claimé&sitcredible limitations, the VE responded that [the claimant]
could perform the jobs of packer, assembler, marker pricer, sorter, and insplectbieie, the
ALJ determined that based on the record and thés\MtEstimony, Plaintiff was capable of
performing other work that existed in significant numbers in the national econormgrdialy,
the court findsthat theALJ's RFC encompasses the ability to perform light work on a sustained
basis. Furthermore, theourt finds that theALJ’s decision is supported by substantial evidence
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and $e did not err in declining tadoptthe VEs response to the third hypothetic8laigie v.
Bowen 835 F.2d 56, 57-58 (3d Cir. 1987) (holding that ALJ is not required to credit VE testimony
elicited in response to hypothetical question that includes limitations that ALJ fotd® e
credible).

2. Plaintiff s Mental Impairmentand Listing 12.05C

Plaintiff asserts thahis “IQ score of 62 should have been considered as a severe
impairment, and the Commissioner erred in not finding the Plaintiff disabled unsingLi
12.05(C).” PI.s Br. 23. The Commissioner argues that “the ALJ appropriately considered the
entirety of the evidence regarding Plainsfintellectual functioning, and reasonably determined
that despite being assessed with a low I1Q, Plaintiff had no functional limgaisoa result of this
purported condition (Tr. 17-19, 21).” Def.’s Br. 19.

“For a claimant to show that his impairment matches a listing, it must meet all of the
specified medical criteria.Sullivan v. Zebley493 U.S. 521, 530 (1990). It is not enougat ttine
impairments have the diagnosis of a listed impairment; the claimant must also meet the criteria
found in the Listing of that impairment. 20 C.F.R. 88 404.1525(d), 416.925(d).

The introduction to Section 12.00 of the Listings clarifies how the structure for 12.05
differs from other mental disorder listing&isting 12.05 contains an introductory paragraph with
the diagnostic description fontellectual disability It also contains four sets of criteria
(paragraphs A through D). If your impairmesttisfies the diagnostic description in the
introductory paragraph and any one of the four sets of criteria, we will find thatngpairment
meets the listing.” 20 C.F.R. Pt. 404, Subpt. P, App. 1 § 12.0Q@adng 12.05 refers to
intellectual disabity*® and states:

Intellectual disability refers to significantly subaverage general iotabé
functioning with deficits in adaptive functioning initially manifested during th

19 Formerly defined as mental retardation.
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developmental period; i.e., the evidence demonstrates or supports onset of the
impairment before age 22.

The required level of severity for this disorder is met when the requirenmeAts i
B, C, or D are satisfied. . . .

C. A valid verbal, performance, or full scale 1Q of 60 through 70 and a physical or

other mental impairment imposing an additional and significant \nedeted

limitation of function. . . .

20 C.F.R. Pt. 404, Subpt. P, App. 1 § 12.05.

In Hancock v. Astie, the Fourth Circuit held that the first prong of Listing 12.05 analysis
“requires a showing of'deficits in adaptive functioning initially manifested during the
developmental period. Hancock 667 F.3d470, 473(4th Cir. 2012) The second prong “requires
the satisfaction of one of four additional requirements. The court held that “even if the Als]
finding concerning Prong 2 of Listing 12.05C did not rest on substantial evidence, westitbul
be required to affirm the AL3 decision if his finding with regard to Prorigwas based on
substantial evidenceld. at 475.

On February 18, 2013, licensed clinical psychologist Dora Windsorova, Ph.D., completed
a Psychological Consultation of Plaintiff “for evaluation of his intellectual aademic abilities
to assist in his application for disability.” Tr. 597. Plaintiff reported that Waes a C average
student though also having $and a couple of' 6. He never attended special education classes.”
Tr. 598. Dr. Windsorova tésd Plaintiff using the Wechsler Adult Intelligence SeMgWAIS-

V). Tr. 599. Plaintiff obtained a Full Scale 1Q score of 62 placing “his overall tduatellectual
abilities within the Extremely Low range and at tiepkrcentile when compared tarseage
peers.”ld. Dr. Windsorova also administered the Wide Range AchievemendT®$RAT-4) and
Plaintiff scored a grade equivalent of 3.4 for Word Reading, 3.5 for Spelling, andr2véath
Computationld. Dr. Windsorova noted the results “indicden to be marginally literate having

very low basic academic skills. These results reflect-tenm low level of academic abilities
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without any significant decline.” Tr. 600. She noted that Plaistitevel of adaptive functioning

is believed to be sligly above his current IQ considering [Plaintiff] always functioned in a low
skilled competitive employment, being independent for all activities of daily livingptxior
some assistance with financial management provided by his wife, and hanghgem stable
relationship.”ld.

Here, the ALJ found that Plaintiff “alleged low 1Q score of 62 is not found credible and
is not supported by the medical evidence.” Tr. 21. The ALJ noted that Plaintifinwagular
classes in school, heported to the gwsultative examiner that he was an average student, and
there were no school records suggesting that he was in special edudafitve. ALJdetermined
that the “IQ score of 62 cannot be given any weight. The claimant has a ldngigtory and no
evidence of deficits in adaptive functionindd’

a. Plaintiff's 1Q

Although Plaintiff argues that the AL‘érroneously ignores the Plaintiéf Full Scale 1Q
of 62,” PI's Br. 22 this circuit permits an ALJ to reject an 1Q sc@een when its the only such
score in the recordFurther,many courts have approved of an Ad.Ieliance on evidence of
previous work as a basis for discrediting 1Q ssoHancock 667 F.3d at 474 [AJn ALJ has the
discretion to assess the validity of an 1Q test result and is not requiredefat & even if it is the
only such result in the recorg.’'see Lowery v. Sullivan979 F.2d 835, 837 (11th Cir. 1992) (“[A]
valid I.Q. score need not be conclusive of mental retardation where the 1.Q. scm@nsstent
with other evidence in the record of theiotants daily activities and behavior.”Yluse v.
Sullivan 925 F.2d 785, 7890 (5th Cir. 1991) (scores incongist with job history, past medical
records, and showing of good memotyhderHancock an ALJ may discredit 1Q scores based on
“other evidence contradicting themid. at 475.This holding is in accord with that of other federal

courts that have addresisthis issueSee Lax v. Astryel89 F.3d 1080, 10887 (10th Cir. 2007)
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(scores not accurate reflection of intellectual capabilities in light of @helence);Markle v.
Barnhart 324 F.3d 182, 186 (3d Cir. 2003) (scores inconsistent with ability édfaaoneself and
perform activities of daily living)Clark v. Apfel 141 F.3d 1253, 1256 (8th Cit998) (scores
derived from “first and only meeting” with examiner and were incondistgth record of
functional ability and prior medical recordMuse v. Sullivan 925 F.2d at78990 (scores
inconsistent with job history, past medical records, and showing of good merRogp; v.
Heckler 779 F.2d 1497, 1499500 (11th Cir. 1986) (scores inconsistent with academic
achievement; claimant trying to appear unfavorable).

Here, the ALJ reasonabtiiscredited th013 IQscorebased on contradictory evidence in
the recordSee Hancockb67 F.3d a#t75 (“[IJn discrediting the 1Q scores, the ALJ relied on.
inconsistency with both the claiméast actual functioning and with the notes of treating
psychiatrists.”) see alsoSechrist v. Colvin No. 4:13CV-167D, 2014 WL 4162384, at *7
(E.D.N.C. July 31, 2014) (substantial evidence supported finding that Listing 12.05 not met
despite “mild mental retardatidbrdiagnosis where ALJ relied on claimastactivities of daily
living “maintaining a drivers license, playing with his child, shopping, and performing
housework and past “semskilled” employment)King v. Colvin No. 6:13€V-02101-DCN 2015
WL 1313085, at *2 (D.S.C. Mag4, 2015)(adopting recommendefinding of inapplicability of
Listing 12.05 where ALJ discounted IQ scores based on presence of evidence shimwirgy m
deficits in adaptive functioning including previous wodxperience and significant daily
activities); Weatherford v. ColvinNo. 6:131885RMG, 2014 WL 3881056, *41 (D.S.C. Aug
5, 2014)(same). Review of the record discloses substantial evidence to support tediAdihg
For example, Plaintiff informed the doctor who performed his IQ test in 2013 thateker“n
attended special education classes” while in school, Tr. 598, and Plaintiff respoadgdeistion

on his Disability Report— Adult form that he did not attend special education classes while in
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school, Tr. 256. Plaintiff reported to Dr. Windsorova that he is capable of taking care of his
persoml needs and is able to perform activities such as caring for his dog, doing the dishes, a
doing simple clean up. Tr. 598.

As previously noted, it is settled in this Circuit that an ALJ can disregamhthieavailable
IQ scores in the face of substantial contradictory evidence in the rewbtdat it is the Plaintits
burden, not the Commissiongrmurden, to prove thatlasting is applicable in a disability claim.
See Hancocglkb67 F.3d at 476ee also Sullivan v. Zebled93 U.S. at 530-3Ihecourtfinds that
the ALJsdecision not to give the 2013 1Q score weight is fully supported by substantahce
in the recod.

b. Deficits in Adaptive Functioning

Plaintiff contends that his long work history and no evidence of deficits in adaptive
functioning “are not adequate rationales for excluding, invalidating, or overlookangtifP1s 1Q
of 62.” Pl's Br. 22. The Commsioner argues “the ALJ correctly determined that Pldistiff
purported low 1Q did not limit any basic work activities nor did it result in affigitkein adaptive
functioning . . . .” Def.’s Br. 20, n.3.

In order to satisfy the first prong of Listing 12.05, a claimant must show “defiti
adaptive functioning initially manifested during the developmental period.” 20 C.E.RO#,
Subpt. P, App. 1 8§ 12.05ancock 667 F.3d at 473The Fourth Circuit has provided instruction
on the factors thatletemine deficits in adaptive functioningoting the deficits‘can include
limitations in areas such as communication,-sate, home living, social/interpersonal skills, use
of community resources, salfrection, functional academic skills, work, leisureealth, and
safety.” Jackson v. Astryel67 F. Appx 214, 218 (4th Cir2012) (citingAtkins v. Virginia 536

U.S. 304, 309 n.3 (2002)).
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Citing to his school records which reflect he had few passing grades, andheeti$or
his wife to handle hidinancial affairs, Plaintiff asserts that “it would be reversible error not to
infer that the Plaintifs mental retardation began before age 22:$Mr. 23. The ALJ noted that
Plaintiff “has a long work history and no evidence of deficits in adaptive functioning.” Tr. 21. At
Step Two the ALJ discussed Plairfimedical records when making her finding regarding severe
impairments. The ALJ noted a 2012 consultative psychological evaluation by Dr tiliyoted
Plaintiff “had no limitations in social interaction and his activities of daily living werteaffected
by any mental limitations.” Tr. 18. The ALJ also noted Dr. Windsdw2913 psychological
evaluation that discussele daily activities Plaintiff is capable of performind. At Step Three
the ALJ noted that no State agency expert or treating provider has concluded thet Fdai an
impairment severe enough to meet a listing. Tr. 19.cbhetnotes thaPlaintiff indicated that he
was not disabled prior to age 22 in his SSI application. Tr. 212.

While it is true that wrk historyalonecannot preclude benefits where the Listing 12.05C
criteria are otherwise metee Luckey. U. S. Deft HHS 890 F.2d666, 669 (4th Cir. 1989), both
the Fourth Circuit and this court have held thatah be relevant in determining whether a
claimant manifested deficits in ad@ functioning prior to age 2Hancock 667 F.3d at 4756
(concluding thathe ALJs finding that the claimant did not manifest requisite deficits in adaptive
functioning was supported by substantial evidence where the ALJ considered, amongthreany
factors, that the claimant had worked several joBayks v. Colvin No. 5:13-868BHH-KDW,
2014 WL 419905Hat *12-13 (D.S.C.Aug. 20, 2014) (work history properly used to support
finding of no deficits in adaptive functionfjarts v. AstrueNo. 0:101893-CMC-PJG, 2012 WL
52998, at *6 n.3 Jan.30, 2012) (distinguishing.uckeybecause theALJ used the claimarg
work history as only one factor to support his finding of no significant deficits in adapti

functioning)adopted 2012 WL 529980 (D.S.C. Feb. 17, 2012).

29



The courtfinds that the AL3J rationale for finding Plaintiff does not ntabe listing for
intellectual disability based on lack of significant limitations in adaptive funcupisirsupported
by substantial evidence. Accordingly, even if the court were to determindn¢hAtds decision
regarding Plaintiffs IQ was not baseoh substantial evidence, Plaint#ffailure to meet the first
prong of the Listing will still preclude him from a finding that he met the requirenoéniisting
12.05. The court finds that the ALJ findings regarding Listing 12.05C are legally sowamd
supported by substantial evidence and do not present reversible error.

1. Conclusion

The courts function is not to substitute its own judgment for that of the ALJ, but to
determine whether the ALsl decision is supported as a matter of fact amd Based on the
foregoing, thecourt finds that Plaintiff has not shown that the Commissisndecisionwas
unsupported by substantial evidence or reached through application of an incgakestdedard.
See Craig76 F.3d at 89; see alsal2 U.S.C. $405(g).Therefore, it is hereby ORDERED that the
Commissionéss decision be affirmed.

IT IS SO ORDERED.

Ay Lt

February 14, 2017 Kaymani D. West
Florence, South Carolina United States Magistrate Judge
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