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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ORANGEBURG DIVISION

Four Holes Land and Cattle, LLC, ) Civil Action No. 5:15-cv-03858-JMC
)
Raintiff, )
V. ) FINDINGS OF FACT, CONCLUSIONS
) OFLAW, AND ORDER AND OPINION
Leon Rodriguez, Director, United States )
Citizenship and Imngjration Services, )
)
Defendant. )

)

Plaintiff Four Holes Land and Cattle, LLCPlaintiff’), filed this action against

Defendant Leon Rodriguez (“Defendant”), Dir@ctUnited States Citizeship and Immigration
Services (“USCIS”), seeking to have the caet aside the USCIS’s decision to deny Plaintiff's
Petition to hire a foreign farmhand. (ECF No. $pecifically, Plaintiff aserts that the USCIS’s
decision was arbitrary and capdus under the AdministrativBerocedures Act (“APA”), 5
U.S.C. 88 701-706, and vio&t Plaintiff’'s procedural due press rights. (ECF No. 1 at 3 { 14—
49 25)

This matter is before the court on PlaingffMotion to Set Aside Final Agency Action.
(ECF No. 16.) Defendant opposekintiff's Motion and askshe court to uphold the USCIS’s
decision. (ECF No. 23.) On September 8, 2016 cthurt held a hearing on Plaintiff’'s Motion.

After considering all of the evidencand arguments of counsel, the coDENIES
Plaintiff's Motion to Set Aside Final Agency Aoti. In support of thisletermination, the court
makes the following findings of fachd conclusions of law:

l. FINDINGS OF FACT
The facts of this case, as disclosed by Alkeninistrative RecordECF No. 15), are as

follows:
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1. Plaintiff is a limited liability compay with 3 members —-H.A.W., EW.W., and
E.W.M.! — which operates as “a farm in Bowman, $oGarolina, that raises cattle.” (ECF No.
lat191,297; ECF No. 15 at 18-23.)

2. USCIS “is a component of the United &mtDepartment of Homeland Security

(DHS).”  USCIS, https://en.wikipedia.org/wiki/Uni@ States Citizenship_and_lmmigration_

Serviceg(last visited Sept. 7, 2016). USCIS “overskagful immigration to the United States”
and “officially assumed responsibility for the immigration service functions of the federal
government on March 1, 2003 after [| The Hdamnmel Security Act of 2002 dismantled the
former Immigration and Naturalization Service (IN&$d separated the former agency into three
components—USCIS, Immigration and Custoirgorcement (ICE) and Customs and Border

Protection (CBP).” USCIShttps://www.law.cornell.edu/wewhited_states_citizenship_and__

immigration_services_usc(tast visited Sept. 7, 2016).

3. In 2004, Plaintiff sought to hire Fla foreign national, as a farmhand.

4, On September 13, 2004, Plaintiff submitted a Form ETA 750 Application for
Alien Employment Certification tthe United States DepartmaaitLabor (“DOL”) on behalf of
FL, which application was certified by the DQabr filing with the USCIS on June 18, 2007.
(ECF No. 15 at 30-31.) On the Form ETA 750, Riffistated that FL wuld be employed at an
hourly rate of $7.60 (which amounts to $21,736.00year based on an estimated weekly total
of 40 hours of work and 15 hours of overtimeld. at 31.) FL did nofstate that he was
Plaintiff's employee at the time he signed the Form EBA on September 8, 2004. (Id. at 34.)

5. In or around July/Augusbf 2007, Plaintiff filed withthe USCIS a Form 1-140

! Plaintiff referred to its members by their initials since the Administrative Record was filed
under seal. (ECF No. 16 at1.)

2The parties referred to the alibeneficiary by his initials sindde Administrative Record was

filed under seal. (E.g., ECF No. 23 at2n.1.)
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Immigrant Petition for Alien Worke(the “Petition”). (Id. a27-29.) In the Petition, Plaintiff
reported its gross annual income $is000,000.00, its net annual income as $400,000.00, and
FL's wages as $450.00 per week. (Id. at 28.)

6. On May 15, 2008, the USCIS denied PldfigiPetition concludng that Plaintiff
failed to establish the ability to pay Rbe proffered wage of $21,736.00 from 2004 to the
present. (ECF No. 15 at 12-133pecifically, the USCIS obsemtehat Plaintiff's “petition
lacked evidence of the petitionegbility to pay the beneficigrthe proffered wage from 2004 to
the present.” (Id. at 13.) The USCIS’s dgmn was without prejudice and allowed for the
submission of another petition with suptog documentation. _(1d.)

7. On June 6, 2008, Plaintiff appealatie decision of the USCIS to the
Administrative Appeals Office (“AAOJ. (Id. at 8.) In support afs appeal, Plaintiff submitted
handwritten personal financial statements freach of its members. _(Id. at 18-23.) The
personal financial statements provided informategarding the assets almbilities of H.A.W.,
EW.W., and EW.M. (Id.) Aditionally, Plaintiff provided a ker dated June 2, 2008, from
H.A.W. that listed FL's wages from Novemb2004 through May 2008 and explained that FL
was paid in cash because he “isiliggal alien and doesn’t hawae social security number . . .
[and] because banks here will not cash cheaks fliegal aliens.” (Id. at 10.)

8. The AAO dismissed Plaintiff's appeal dane 25, 2010, finding that “the record
does not contain any evidence regagdi . . [Plaintiff’'s] net income or net current assets so that
we . . . [can] determine the strength of its bussner its ability to pay the proffered wage.” (Id.
at 2 & 7.) Specifically, th&AO observed that Plaintiff (1)submitted no Forms W-2 or other
evidence that it employed the beneficiary'CfE No. 15 at 4); (2) “submitted no documentary

evidence of its payments to theneficiary including bank recordsay records, pay stubs, cash



receipts, ledgers, or cancelled checks” (id.); @)dailed to submit any “annual reports, federal
tax returns, or audited financial statements.” &d.) As a result, th&AO concluded that “the
record does not contain any evidemegarding . . . [Plaintiff’'s] neincome or net current assets
so that we are unable to determite strength of its businessits ability to pay the proffered
wage.” (Id. at7.)

I. CONCLUSIONS OF LAW

The Court’s Jurisdiction and the La&elevant to the Instant Matter

1. The court has jurisdiction under 28 U.S81331 as a federal question under the
Administrative Procedures Act (“APA’5 U.S.C. 88 701-706, is presented.

2. The APA provides a mechanism for judicireview of executive action by
waiving sovereign immunity in cases in which pt#fs sue the United States for relief other
than money damages. See id. at 8§ 702. The subtles waiver, however, is not unlimited.
Rather, the APA limits review to “[a]Jgency amti made reviewable by statute and final agency
action for which there is no other adequatmedy in a court.”_Id. at § 704.

3. Under § 706(2)(A) ofthe APA, a reviewing court may set aside an agency action
that was “arbitrary, capricious, an abuse of diszne or otherwise not in accordance with law.”

Defenders of Wildlife v. N.C. Dep’t of &nsp., 762 F.3d 374, 393 (4th Cir. 2014) (quoting §

706(2)(A)). An agency’s decision is arbitrary arapricious “if the agencselied on factors that
Congress has not intendédo consider, entirely failed tooosider an importardaspect of the
problem, offered an explanation for its decistbiat runs counter to ¢hevidence before the
agency, or is so implausible thatould not be ascribed to affdirence in view or the product of

agency expertise.”__Hughes River Walerd Conservancy v. Johnson, 165 F.3d 283, 287-88

(4th Cir. 1999) (citing MotoWehicle Mfrs. Ass’'n v. State Farm Mut. Ins. Co., 463 U.S. 29, 43




(1983)). The scope of a courtasview under this standard isrmraw and highly deferential. See

AES Sparrows Point LNG v. Wilson, 589 F.3d 721, 733 (4th Cir. 2009) (citation omitted).

“[T]he court must consider whether the agemoysidered the relevant factors and whether a
clear error of judgment was made.” Id. (citation omitted).

4. Under the Immigration and Nationalifct (“INA”), 8 U.S.C. 88 110107, 1151—
1381, 1401-1504, 1521-1525 & 1531-1537, a non-citizen skiltgler may obtain a visa to
work in the United States. 8 U.S.C. 8 1153(JA&Xi). Authority to administer the INA has
been delegated to the DHS and sub-delegatéiet® SCIS. 8 U.S.G§ 1103(a)(1); 8 C.F.R. 8
2.1.

5. To obtain a labor certification to enter the United States and attain lawful
permanent resident status as a skilled workerpapective immigrant mustind a job with an
employer willing to sponsor him or her througle time-consuming application process for labor

certification and issuance of anmigrant visa.” _Lee v. U.S.ifizenship & Immigration Servs.,

592 F.3d 612, 616 (4th Cir. 2010). “The prospectugloyer first must applon behalf of the
alien to the Department of Lab@DOL”) for a Labor Certificaion.” Id. (citing 8 U.S.C. §

1153(b)(3)(C);_United States v. Ryan—Websi&3 F.3d 353, 355 (4th Cir. 2003)). “The DOL’s

issuance of a Labor Certification indicates tthet DOL is satisfied that ‘(1) sufficient United
States workers are not able,llimg, qualified, and available foa particular job; and (2)
employment of a particular atievill not adversely [a]ffect # wages and working conditions of
United States workers similarly employed.’'Id. (citing Ryan—Webster, 353 F.3d at 356; 8
U.S.C. 8§ 1182(a)(5)(A)(i)). As part of the cadé#tion, the DOL establies the wage that the
prospective employer must pay the prospectwaployee (the proffered wage). 8 U.S.C. §

1182(p).



6. If the DOL approves the labor certifiton, “the prospective employer then
submits a petition (technically speaking, arrRol-140 Immigrant Visa Petition for Alien
Worker) to the USCIS for an immigrant wovksa.” Lee, 592 Bd at 616 (citing Lendo v.
Gonzales, 493 F.3d 439, 442 (4thr.A007); 8 U.S.C. 8§ 1153(b))[T]he employer must show
that it has the ability to pay the proffered wagarting on the date that the employer filed its
application with the DOL (the priority dgteand continuing untitthe USCIS approves the

petition.” Econo Inn Corp. v. Rosenberg, 145 F. Supp. 3d 708, 710 (E.D. Mich. 2015) (citing 8

C.F.R. § 204.5(g)(3).
7. “USCIS has established three primamethods by which an employer can

conclusively establish the ability to pay the proffered wage.” Taco Especial v. Napolitano, 696

F. Supp. 2d 873, 878 (E.D. Mich. 2010). *“First, eamployer can show that he is already
employing the alien beneficiary atwage equal to that specdien the Form ETA-750."_Taco
Especial, 696 F. Supp. 2d at 878-79 (citing USKEn., Determination of Ability to Pay under
8 CFR 204.5(g)(2) (May 4, 2004)). “Second, an eyppl can show that its yearly net income

exceeds the expected yearly wage specifiethéenForm ETA-750."_1d. (citing USCIS Mem.,

*8 C.F.R. § 204.5(g)(2) provides as follows:

Ability of prospective employer to pay wage. Any petition filed by or for an
employment-based immigrant which reqairen offer of employment must be
accompanied by evidence that the prospective United States employer has the
ability to pay the proffered wage. Thetipener must demonstrate this ability at
the time the priority date is established and continuing until the beneficiary
obtains lawful permanent residence. Evikeof this ability shall be either in the
form of copies of annual reports, fede tax returns, or audited financial
statements. In a case where the peoSpe United States employer employs 100
or more workers, the director may accaptatement from a financial officer of
the organization which establishes thegpective employer's ability to pay the
proffered wage. In appropriate casadditional evidence, such as profit/loss
statements, bank account records, as@enel records, may be submitted by the
petitioner or requestdaly the Service.



Determination of Ability to Pay under 8 CFR 204.5(g)(2) (May 4, 2004)). “Finally, an employer
can show that its net current assets exceed fected yearly wage specified in the Form ETA-
750.” Id. (citing USCIS Mem., Determination of Ability to Pay under 8 CFR 204.5(g)(2) (May
4, 2004)). “Even if an employer fails to mesty of the three criteria, the USCIS has the
discretion to consider grother evidence provided by the petiter and may use it to find that an
employer has the ability to payetiproffered wage.” 1d.

8. “Evidence of the ability to pay may take the form of annual reports, federal tax

returns, or audited financial statements£Econo Inn Corp., 145 FSupp. 3d at 710 (citing 8

204.5(g)(2)). “In some instances, additionaidemce such as profit/loss statements, bank
account records, or personnel reconday be used to establish the ability to pay.” Id. (citing 8
204.5(g9)(2)).

9. “If the 1-140 is approved, the alien theabmits either a Form 1-485 application
for permanent residence adjustment of statukg(ifs living inside the country), or a Form DS—

230 application for an immigrant visa (if he isitig outside the country).” United States v.

Hadeed, 376 F. App’x 335, 338 (4th Cir. 2010). thé USCIS denies a Form [-140 application,
an employer may appeal the decision toWs8CIS AAO.” Taco Especial, 696 F. Supp. 2d at
880 (citing 8 C.F.R. 88 1038)(1)(iv), 204.5(n)(2)).

The Court’'s Review

10. In support of its Motion, Platiff argues that 8 C.F.R8 204(g)(2) is an ultra vires
regulation thereby making the AAO’s decision adiyrand capricious fdveing in excess of its

congressional authorify. (ECF No. 16 at 5.) Although th@ourt of Appeals for the Fourth

“In Chevron, U.S.A., Inc. v. Natural Resourd@sfense Council, Inc467 U.S. 837 (1984), the
United States Supreme Court delated a 2—step analysis fortetenining whether an agency
acted in an ultra vires fashion. “First, always the question whether Congress has directly
spoken to the precise question at &s5uld. at 842. “If the intendf Congress is clear, that is the
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Circuit has not decided whethgr204.5(g)(2) is an ultra virgggulation, “a number of federal
courts have deemed the abiity-pay requirement reasonabledehave rejected arguments—Iike
those Plaintiff[] make here—that the Ability toyPRegulation is ultra vires to the INA.”_Econo

Inn, 145 F. Supp. 3d at 714 (citing Rizvi v. Dep'tidmeland Sec., 627 F. App’x 292 (5th Cir.

2015)). After considering the respige analyses of Econo Inn and Rizvihe court is not

persuaded that § 204.5(g)(2) is dtmauvires regulation. In this gard, the court agrees with the
premise that “a rule and/orgelation requiring an eployer-applicant to demonstrate a present
ability to pay the proffered wage is [a] readoleameans of insuring that skilled worker visa

applications are for legitimate, existing employment opportunities, and the requirement is not

end of the matter; for the couds well as the agency, musvegieffect to the unambiguously
expressed intent of Congressld. at 842—-43. However, “if thstatute is silent or ambiguous
with respect to the specific issue, the questiantlie court is whether the agency’s answer is
based on a permissible constructadrihe statute.”_ld. at 843.

> Regarding the ultra vires argument, the Rizourt effectively conveyed why Plaintiff's
contention lacks merit:

Appellants’ final contention is that theegulation that requéss an employer to
demonstrate its ongoing ability to pay theevailing wage is ultra vires of the
statute, which provides that “[a]ny erogkr desiring and intending to employ . . .
an alien entitled to classification under..1153(b)(3) . . . may file a petition with
the attorney general for such classifioat! The regulation iquestion, 8 C.F.R.

8 204.5(g)(2), allegedly impermissibly expands on this provision by adding
requirements of an employer’s ability fmay from the priority date until the
petition is granted and by sgicting what evidencés probative. Assuming
arguendo that thisssue need not have been adistratively exhausted, the
contention fails. Other pwisions of the INA,_e.g. 8 U.S.C. 88 1182(a)(5)(A)
(requiring DOL certification, inter alia, than alien’s wages will not adversely
affect the wages of similarly situatedSJ.workers), and 1103(a)(3) (Secretary of
Homeland Security authorized promulgate regulatiorsnd perform other acts
deemed necessary for carrying out his auty)pralso bear on the propriety of the
regulation. Viewedin the proper context, the challenged regulation serves
purposes in accord with the statutory duty to grant immigrant status only where
the interests of American workers wilbt be harmed; showing the employer’s
ongoing ability to pay the prevailing wage is one reasonable way to fulfill this
goal.

Rizvi, 627 F. App’x at 294-95.



inconsistent with the INA.”_Emo Inn, 145 F. Supp. 3d at 715.

11. Plaintiff's next contention is that “[tjthe extent . . . regation [204.5(Q)(2)] is
valid, USCIS failed to follow its own bindingule, requiring USCISto request additional
evidence before denying . . . [Plaintiff's] petiti” (ECF No. 16 at 5.)Citing to the USCIS’s
Determination of Ability to Pay under 8FR 204.5(g)(2) Memorandum (May 4, 2004) (the
“‘DAP Memorandum?”), Plaintiff argued in its bfi@nd at the motion hearing that it suffered
harm by not being told what documents weeeassary to support its Petition as a result of the
USCIS'’s failure to issue a requést evidence (“RFE”) to Plaintiff.(ECF No. 16 at 9.) Plaintiff
further argued that the RFE was requiredi®y DAP Memorandum because the company failed
to “submit an annual report, tax return, or audfiedncial statement witlts initial petition to
USCIS.” (Id. (citing DAP Mem. at 2 (“If theecord does not contain o the three required
documents (annual report, tax return, or aadifmancial statement)issue a request for
evidence.”)).) As it relates to the DAP Memiodam, Plaintiff’'s contention lacks merit because
(1) the RFE requirement was supeded by the protocol setrfio in 8 C.F.R. § 103.2(b)(2)(8)
and (2) the evidence supportsfiading that Plaintiff was conmuctively made aware of the
documentation referenced in a RFE based otU®E€IS’s reference to § 204.5(g)(2) in its May
15, 2008 decision such that Plaintiff had the opputy to provide additional documentation in
support of its Petition, Id. (“Evidena# this ability [to pay] shall beither in the form of copies
of annual reports, federal tax retg, or audited financial statements.”).

12.  Plaintiff also argues tha&®AQO’s decision is arbitrary ahcapricious because “(1)

the AAO failed to consider that. .. [Plaintiff] is a limited liabiity company, not a corporation;

“If all required initial evidence is not submittedtivthe benefit request or does not demonstrate
eligibility, USCIS in its discretion may deny thentedit request for lack of initial evidence or for
ineligibility or request that the missing initial evidence be submitted within a specified period of
time as determined by USCIS.” 8 C.F.R. § 103.2(b)(2)(8)(ii).
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(2) the AAQ[] failed to consider the entirety of the abilityp@y regulation; and (3) the AAO’s
“overall magnitude” analysis rurunter to the record evidence(ld.) These contentions by
Plaintiff are also not peusisive. First, as to Plaintiff's stest as a limited liaility company, its
attempt to demonstrate the ability to pay by relying on the financial condition of alleged
members is ineffective because there is ngt @ocument in the Administrative Record (i.e.,
articles of organizatiompperating agreement, Tax Form 10@%t expressly demonstrates that
H.AW., EW.W., ancE.W.M. were Plaintiff's members(E.g., ECF No. 15 at 6 (“No evidence
appears in the record to estableny of the three individuals’ relationship to . . . [Plaintiff].”).)
Second, as to its arguments regagdhe totality of the evidenc®|aintiff's submissions simply
do not demonstrate the abilitp pay FL the proffered wage by any of the acknowledged
methods. More specificallyRlaintiff only submitted a lettecontaining unsubstantiated wage
figures and unaudited personaidncial statements from HW., EW.W., and E.W.M., which
documentation was determined by the AAO to lbetenough to establish Plaintiff's ability to
pay FL the proffered wage. NMeover, in its June 25, 201@dsion, the AAO exmssly stated
that it considered the totality of Plaintiff' srcumstances and concluded that those circumstances
did not establish itability to pay. (Id. at 6-7.)

13. Based on the court’s reviewof the Administrative Record, there is nothing to
suggest that the AAQO’s decision wabitrary and capricious. Piiff bore the burden of proof
in establishing an ability tpay the proffered wage. 8 UG.8 1361. It was given several
opportunities to submit evidence demonstratinglaitity to pay. The AAO carefully considered
the evidence before it and reached a rational ceimitbased on that evidence. In light of these

facts, the court finds that the AAQO’s dsicin was neither arbitrary norprécious.
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[II.  CONCLUSION
After considering all of the evidence andyaments of counsel, ¢hcourt finds that
Plaintiff is unable to demonstratieat the USCIS’s decision to e Plaintiff’'s Petition to hire a
foreign farmhand was arbitrary and capricioas, abuse of discretion, or otherwise not in
accordance with law. Therefore, for the reasons set forth above, thdD&NIES Plaintiff's
Motion to Set Aside Final Agency Action. (ECF No. 16.)

IT ISSO ORDERED.

United States District Judge

September 9, 2016
Columbia, South Carolina
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