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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ORANGEBURG DIVISION

Thelma Boone, ) Civil Action No. 5:15-cv-04772-JMC
)
Raintiff, )
v. )
) ORDER AND OPINION
Quicken Loans, Inc., )
)
Defendant. )
)
Vance L. Boone, ) Civil Action No. 5:15-cv-04843-JMC
)
Raintiff, )
V. )
) ORDER AND OPINION
Quicken Loans, Inc., )
)
Defendant. )
)

In these consolidated actions, Plaintiffeelma Boone and Vance L. Boone (together
“Plaintiffs”) filed the above-aptioned actions against Daftant Quicken Loans, Inc.
(“Defendant” or “Quicken Loans”) alleging clainfier violation of theSouth Carolina Attorney
Preference Statute (“SCAPS”), S.C. Code § 37:0R<(2017), in the context of a mortgage loan
closing. T. Boone v. Quicken Loans, IN€/A No. 5:15-cv-04772-JMC, ECF No. 1-1 at 9 1 8-
13 (D.S.C. Nov. 30, 2015) Boonel”); V. Boone v. Quicken Loans, In€/A No. 5:15-cv-
04843-JMC, ECF No. 1-1 at 10 §%13 (D.S.C. Dec. 4, 2015)Rbone2”).

This matter is before the court on Plaintiffs’ and Defendant’s Cross-Motions for
Summary Judgment pursuant to Ru86 of the Federal Rules of Civil Procedure. (ECF Nos. 88,
91 [Boone l); ECF Nos. 86, 89Bpone 2).) The parties oppose each other's Motions

respectively. (ECF No. 100, 10Bqonel); ECF Nos. 98, 1038pone2).) For the reasons set

! The court observes that from this point fordiatRule” refers to thd=ederal Rules of Civil
Procedure.
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forth below, the courGRANTS Defendant’s Motion for Summary Judgment a@DENIES
Plaintiffs’ Motion for Summary Judgment.
l. RELEVANT BACKGROUND TO PENDING MOTIONS

Quicken Loans “is a nationwide online ngage lender that provides, among other
things, residential mortgage loan refinance&bone v. Quicken Loans, Ind03 S.E.2d 707,
709 (S.C. 2017). “Under the Quicken Loans refoeprocedure, the borrowers have already
purchased the property and are simply seekingew mortgage loan (presumably with more
favorable terms) to replace the existing loald”

On or about September 13, 2012, Thelnmome provided information by telephone to
Quicken Loans’ mortgage banker for purposesashpleting a loan application to refinance the
mortgage on Plaintiffs’ residence locatec®26 River Drive, Rowesville, South Carolihd ECF
No. 88-5 at 3 |1 4-5Bponel); ECF No. 86-5 at 3 1 4-Bdone2).) As a result of the
information provided by Thelma Boone, Quickeoans generated loan application documents
that were sent to Plainfif to review and sign.ld.) In addition to the lan application package,
Quicken Loans included an Attorney/InsurarPreference Checklist (the “AIPC")d( see also
ECF No. 1-1 at 138oonel); ECF No. 1-1 at 18Bone2).) Based on the information provided
by Thelma Boone, Quicken Loans sent Plaintdis AIPC that was prepopulated with the

following relevant information (in bold):

2 Plaintiffs had prior experience with the loamphgation process havingfieanced the mortgage
on their residence a total of nine times: 1891 with National Bank of South Carolina; in 1996,
1999, 2001, and 2003 with CPM Federal Créffiton; and in 2011, 2011, 2012, and 2015 with
Quicken Loans.” (ECF No. 88 at Bqonel); ECF No. 86 at 33oone2); see alsd&CF No. 88-

1 at7 9 11Boonel); ECF No. 86-1 at 7 J 1B¢one2).)



1. | (We) have been informed byehender that | (wef)ave a right to sebt legal counsel to
represent me(us) in all matters of this transaction relating to the closing of this loan.

(a) I selectl/Wewill not use the services of legal counsel.

Borrower Vance L. Boone Date BorrowerThelma Boone Date

Borrower Date Borrower Date

(b) Having been informed of this right, andvitag no preference, | asked for assistance
from the lender and was referred to a list of acceptable attorneys. From that list |

select
Not Applicable Not Applicable
Borrower Date Borrower Date
Not Applicable Not Applicable
Borrower Date Borrower Date

(ECF No. 1-1 at 13800nel); ECF No. 1-1 at 148p0ne2).)

On September 17 and 18, 2012, Plaintiffs sigtie loan application documents and the
AIPC. (ECF No. 88-5 at 3 1 86onel); ECF No. 86-5 at 3 § ®6one2).) Plaintiffs then sent
the signed loan application documents tadRen Loans by telefax on September 17, 2012, and
the AIPC to Quicken Loans on Septemi®, 2012. (ECF Nos. 1-1 at 13 & 88-Bopnel);
ECF Nos. 1-1 at 14 & 86-Bonel).) On October 19, 2012, Thelma Boone had a telephone
conversation with a Quicken Loans’ represen&ativ discuss the details of the loan closing,
including who would be in attendee. (ECF No. 88-5 at 3—4 Bdonel); ECF No. 86-5 at 3—
4 9 7 Boonel).) On October 25, 2012, Plaintiffs nveth attorney Justin Tapp of McDonnell &
Associates, P.A. and signed a disclosure fagmeeing to the terms dcDonnell & Associates’
representation at the loan clogi (ECF No. 88-8 at 3—4 { Bdonel); ECF No. 86-8 at 3-4 7
(Boone2).) On October 26, 2012, Pl#ifs completed their loan closg. (ECF No. 88-8 at 3
4 (Boonel); ECF No. 86-8 at 3  B6one2).)

On October 15, 2015, Plaintiffs filed Complaimigainst Quicken Loans in the Court of



Common Pleas for Orangeburg County, Soutiolie alleging violation of the SCAPS(ECF
No. 1-1 at 10 § 12Boonel); ECF No. 1-1 at 9  1B¢one2).) After Quicken Loans removed
the cases to this court (ECF No.Bofpnel); ECF No. 1 Boone2)) and they were consolidated
(ECF No. 44 Boonel); ECF No. 43Boone2)), the parties engag@adand completed discovery
on March 1, 2017. (ECF No. 5Bdonel); ECF No. 53Boone2).) Quicken Loans then moved
for summary judgment on March 31, 2017. (ECF No.B&®ael); ECF No. 86Boone2).) On
that same day, Plaintiffs filed their Crogtions for Summary Judgment. (ECF No. 8bgne
1); ECF No. 89Boone2).)

The court heard argumentofn the parties on the instaiMotions ata hearing on
December 5, 2017. (ECF No. 14800nel); ECF No. 144Koone2).)

1. JURISDICTION

The court has jurisdiction over this mattersuant to 28 U.S.C. § 1332(a)(1) based on
Quicken Loans’ allegations that there is complete diversity of citizenship between Plaintiffs and
Quicken Loans, and the amount in controyelwerein exceeds the sum of Seventy-Five
Thousand ($75,000.00) Dollars, exclusive ofiest and costs. (ECF No. 1 atBbpnel); ECF
No. 1 at 2 Boone2).) Quicken Loans ia corporation organized under the laws of Michigan
with its principal place obusiness in Detroit, Michigan(ECF No. 1-2 at 3  Bponel); ECF
No. 1-2 at 3 § 5Boone?2).) Plaintiffs are both citizerend residents of Orangeburg County,
South Carolina. (ECF No. 1-1 at 8 fBobpnel); ECF No. 1-1 at 9 § Bbone2).) Moreover,
the court is satisfied that the amountdantroversy exceeds $75,000.00 in accordance with

DMTAC's representation. (ECF No. 1 at 3-Bopnel); ECF No. 1 at 3—Bone2).)

3 A plaintiff enforces a violatin of the SCAPS through S.C. Co887-10-105(A). In addition
to their attorney preference aias, Plaintiffs also alleged thegntittiement to relief under S.C.
Code 88 37-10-105, -108, based on unconscionabilitye court dismissed this claim on June
30, 2016. (ECF No. 48¢onel); ECF No. 43Boone2).)
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1.  LEGAL STANDARD

Summary judgment should be granted “ietmovant shows that there is no genuine
dispute as to any material fatd the movant is entitled to jutignt as a matter of law.” Fed.
R. Civ. P. 56(a). A fact is “material” if proaff its existence or non-existence would affect the
disposition of the case undthe applicable lawAnderson v. Liberty Lobby Inct77 U.S. 242,
248-49 (1986). A genuine question of material facttexvhere, after reviewing the record as a
whole, the court finds that @asonable jury could retusn verdict for the nonmoving party.
Newport News Holdings Corp. v. Virtual City Visi@b0 F.3d 423, 434 (4th Cir. 2011).

In ruling on a motion for summgajudgment, a court must view the evidence in the light
most favorable to the non-moving partyerini Corp. v. Perini Constr., Inc915 F.2d 121, 123-
24 (4th Cir. 1990). The non-moving party magt oppose a motion for sumary judgment with
mere allegations or denial of the movant’s piegdbut instead must “set forth specific facts”
demonstrating a genuine issue for trial. Fed. R. Civ. P. 5&e)Celotex Corp. v. Catrett77
U.S. 317, 324 (1986)Anderson v. Liberty Lobby, Inc477 U.S. 242, 252 (1986%8healy v.
Winston 929 F.2d 1009, 1012 (4th Cir. 1991). All tietrequired is that “sufficient evidence
supporting the claimed factual dispute be showndaire a jury or judge toesolve the parties’
differing versions of ta truth at trial.” Anderson477 U.S. at 249.

IV. ANALYSIS

A. The Parties’ Arguments

1. Plaintiffs
In their respective Motions for Summary Judgrndlaintiffs asserthat Quicken Loans
violates section 37-10-102 by failing “to ascertain the preference of the South Carolina borrower

that results in the attorney at the closing tatdebeing selected by the borrower, a practice that



deprives the South Carolina borrower of a statlyt guaranteed right.”(ECF No. 91-1 at 10
(Boonel); ECF No. 89-1 at 10-1B¢one?2).) Specifically, Plaintfs assert that asking the
guestion “Will the borrower selet#gal counsel to repsent them in thigansaction?” does not
satisfy the statute which “mandates that the creditor ‘...must ascertain prior to closing the
preference of the borrower as to the legal coutnsetlis employed to represent the debtor in all
matters related to the closing of the saction . . . .”” (EEF No. 91-1 at 11Boonel); ECF No.
89-1 at 11 Boone2).) Quicken Loans “must do more thdisclose to the borrower; the lender
must elicit certain specific informatidnom the borrower.” (ECF No. 105 at Bqonel); ECF
No. 103 at 5Boone2).) In this regard, Quicken Loari$orm fails to ascertain the preference of
the borrower if it isalready prepopulated with ‘I/we will haise the services ddgal counsel.”
(ECF No. 105 at 6Boonel); ECF No. 103 at 6Bpoone2).) Accordingly, Plaintiffs argue that
Quicken Loans’ form “violates the statute and ofeaas an illegal waiver of the right to be
represented by any attorney, much less the coamssithoice of legalaunsel.” (ECF No. 91-1
at 16 Boonel); ECF No. 89-1 at 1@8pone2).)

2. Quicken Loans

In its Motion for Summary Judgment, Qkén Loans asserts that the purpose of the
SCAPS is “to protect borrowers by requiriiig the credit applicabn clear and prominent
disclosure of the information necessary toeasin the borrower’s prefence as to the legal
counsel employed to represetite debtor in all matters leting to the closing of the
transaction[.]” (ECF No. 88 at 18¢onel); ECF No. 86 at 13Boone?2) (citing Davis v.
NationsCredit Fin. Servs. Corpd484 S.E.2d 471, 472 (S.C. 1997))). Quicken Loans further
asserts that “a lender substaly complies with section 370-102 if the borrower receives a

clear and prominent disclosure of the stailyarequired information.” (ECF No. 88 at 14



(Boonel); ECF No. 86 at 14Bpone 2) (citing Davis 484 S.E.2d at 472).) Based on the
foregoing, Quicken Loans argues that it conpligith the SCAPS because it “clearly and
prominently disclosed to Plaintiffs that they haé right to express a preference for an attorney
and gave them numerous opportestito express a preference.”ld.Y In support of its
argument, Quicken Loans points out that the AtBquired Plaintiffs to sign acknowledging that
they “have been informed by tHender that | (we) have a right select legal counsel to
represent me(us) in all matters of this transaatébeting to the closing ahis loan.” (ECF No.
1-1 at 13 Boonel); ECF No. 1-1 at 148pone2).)

Additionally, Quicken Loans argues that it heetisfied the safe harbor provisions of
section 37-10-102 as to Plaintiffyy providing written notice ofhe preference information on
the AIPC within one business day. (ECF No. 88 atBib(el); ECF No. 86 at 21Boone2).)

B. The Court’'s Review

Plaintiffs bring their actions pursuant t@tBCAPS, which provides in pertinent part:

Whenever the primary purpose of a loan tkasecured in whole or in part by a
lien on real estate is for a pershriamily or household purpose:

(a) The creditor must ascertain prior to closing the preference of the borrower as
to the legal counsel that is employed tpresent the debtor in all matters of the
transaction relating to the clogj of the transaction . . . .

The creditor may complwith this section by:

(2) including the preference information onwith the credit application so that
this information shall be provided on farm substantially similar to a form
distributed by the administrator; or

(2) providing written notice to the borrower of the preference information with the
notice being delivered or mailed no later than three business days after the
application is received or prepared.alfcreditor uses a preference notice form
substantially similar to a form distributday the administrator, the form is in
compliance with this section.

S.C. Code § 37-10-102(a) (2017Rlaintiffs assert Quicken Loans violated the SCAPS in the



following particulars:

The Attorney/Insurance Preference Foatilized by Quicken is essentially the
form recommended by the Depaent of Consumer Affair§lt is what Quicken
does with the form before it is present® the borrower thatuns afoul of the
law. The pre-populated Attorney/InsucanPreference Form is in and of itself
violative of the very statetthat the underlying form istended to facilitate. By
effectively foreclosing the borrower’s cleei when taking the loan application —
the very first step in a real-estate-secliloan transaction—Quicken closes the
door on the consumer and taints the enpirecess that follows. This alone is

sufficient to warrant a ruling as a ttex of law and theentry of summary
judgment.

(ECF No. 91-1 at 17Boonel); ECF No. 89-1 at 1 Bpone2).)

Neither Plaintiffs nor Quicken Loans haveed, and the court has not located, a South
Carolina appellate court case addressing this precise’is$lfaus, as a federal court sitting in
diversity, the [c]ourt must prédt how the South Carolinaupreme Court would decide the
issue.” Allstate Ins. Co. v. Electrolux Home Prods., Jn€/A No.: 4:16-cv-03666-RBH, 2017
WL 2216298, at *5 (D.S.C. May 19, 2017) (citiRgivate Mortg. Inv. Ses., Inc. v. Hotel &
Club Assocs., Inc296 F.3d 308, 312 (4th Cir. 2002) (“As aéeal court sitting in diversity, we
have an obligation to apply the jurispruderafe South Carolina's highest court, the South
Carolina Supreme Court. But in a situation where the South Carolina Supreme Court has spoken
neither directly nor indectly on the particulassue before us, we acalled upon to predict how
that court would rule if presented with the is§mternal footnote anditations omitted))). “In
predicting a ruling by the South Carolina Suprenwai€ [the Court] may also consider, inter
alia: restatements of the law, treatises, and well considered dictdds well as the practices of
other states.”ld. (quotingSt. Paul Fire & Marine Ins. Co. VAm. Int’l Specialty Lines Ins. Co.

365 F.3d 263, 272 (4th Cir. 2004) (internal quotatitarks omitted)). Whilét does not appear

* SeeAdmin. Interpretation Nal0.102(a)-9301 (S.C. Dep’t Consun#dfairs Sept. 7, 1993).
®> Additionally, neither Plaintiffs noQuicken Loans has requested certification of this issue to the
South Carolina Supreme Court.



that this specific issue has been addresseth&ySouth Carolina appellate courts, the South
Carolina Supreme Court has reasworin construing this provisiothat “[o]Jur construction of
legislative intent flows from the clear languagetioé¢ statute . . .” and that such intent is to
protect borrowersKing v. Am. Gen. Fin., Inc687 S.E.2d 321, 325 (S.C. 2009).

The SCAPS requires the lender to ascertamnpteference of the borrower as to legal
counsel. “[A]scertain’ means ‘to neler certain or definite . . . tdear of doubt or obscurity . . .
to find out by investigation.””Parker v. Cty. of Oxford224 F. Supp. 2d 292, 295 (D. Me. 2002)
(quoting Black's Law Dictionaryl14 (6th ed. 1990)see also Morgan VHuntington Ingalls,
Inc., 879 F.3d 602, 609 (5th ICi2018) (“’Ascertain’'means ‘to make certain, exact, or precise’
or ‘to find out or learn with certainty. . . ' [{ihugscertain’ requires ‘a greater level of certainty .
...."") (citation omitted). In considering the recements of the SCAPS, the court observes that
the parties have not presentety alispute of fact regding Quicken Loan’s attorney preference
procedure in this matter. Therefore, thatter is ripe for smmary judgment.

Upon review, the court is persuaded that ®eiicLoans did ascertain Plaintiffs’ attorney
preference in compliance with the SCAPS. tFiesm agent of Quicken Loans expressly asked
Thelma Boone if Plaintiffs will “select legaloansel to represent them in this transactfon.”
After receiving Thelma Boone’sesponse that Plaintiffs did nbtave counsel of preference,
Quicken Loans (1) sent Plaintiffs an AIPC tlalvised them that they “have a right to select
legal counsel to represent [the]ntj]all matters of this transachiaelating to the closing of this
loan” and (2) prepopulated the AIR@th the statement “I/We wilhot use the services of legal

counsel.” (ECF No. 1-1 at 1B¢onel); ECF No. 1-1 at 14Bpone?2).) Upon their receipt of

6 Q. Did you [Thelma Boone] exmse a preference for an attorney?
A. No. (ECF No. 88-3 at 33:1-Bgonel); ECF No. 86-3 at 33:1-B6one2).)
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the AIPC, Plaintiffs reviewed it, signed it difaxed the document back to Quicken Lo&ns.
There is no evidence before the court that Rfésntad any questions about the content of the
AIPC. Thereafter, Plaintiffthad approximately five weeks (from September 19, 2012, to
October 25, 2012) before the loansing on October 26, 2012, toperss an attorney preference
to Quicken Loans. Not only did Plaintiffs not do thisut Thelma Boone met with counsel
chosen by Quicken Loans (Jusfirapp) the day before theosing and did not voice any
displeasure with his performanteln this regard, Plaintiffs’ assertion of no preference is their
preference. Based on the foregoing, the cowatlipts that the SoutBarolina Supreme Court
would conclude that Quicken Loans did “ascertain. the preference of the borrower as to []
legal counsel . . . relating to the [instaatpsing . . .” in compliance with the SCAPS%.
Accordingly, the courGRANTS Quicken Loans’ Motiorfor Summary Judgment afRENIES
Plaintiffs’ Motion for Summary Judgment.
V. CONCLUSION
Upon careful consideration dhe entire record and the rias’ arguments, the court

hereby GRANTS Quicken Loans’ Motion for Summary Judgment a@DENIES Plaintiffs’

! Is that your [ThelmBoone] signature under Item 17?

Yes.

Did you [Thelma Boone] signtib confirm that it was correct?

Yes. (ECF No. 88-3 at 33:4-Bd@onel); ECF No. 86-3 at 33:4-800ne2).)

Did you [Thelma Boone] have an attornegttjou wanted to clesthis loan at
the time?

No. (d. at 14-16 Boonel); Id. at 14-16 Boone2).)

Did you [Vance Boone] express a preferefor an attorney to close the loan?
No, sir. (ECF No. 88-2 at 12:6-Bdonel); ECF No. 86-2 at 12:6—-80one2).)
Did you [Vance Boone] talk to any otheftorneys about repsenting you in the
loan closing?

No, sir. (d. at 12-14Boonel);|d. at 12—-14 Boone2).)

Did the attorney [Tapp] who clos#tk loan do a good job at the closing?

Yes, | guess. (EF No. 88-3 at 30:9—-1B¢onel); ECF No. 86-3 at 30:9-12
(Boone2).)

19 As a result of this finding, theourt will not address wheth@uicken Loans has satisfied the
safe harbor provisions of the SCAPS.

>O> OPO0> OPOPO
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Motion for Summay Judgment.T. Boone v. Quicken Loans, IN€/A No. 5:15-cv-04772-JMC,
ECF Nos. 88, 91Y. Boone v. Quicken Loans, In€/A No. 5:15-cv-04843-JMC, ECF Nos. 86,
89. As a result of the foregoingll remaining pending motions aBENIED AS MOOT. T.
Boone v. Quicken Loans, In€/A No. 5:15-cv-04772-JMC, ECF Nos. 113, 114;Boone v.
Quicken Loans, IncC/A No. 5:15-cv-04843-JMC, ECF Nos. 111, 112.

IT ISSO ORDERED.

United States District Judge
February 9, 2018
Columbia, South Carolina
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