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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ORANGEBURG DIVISION

Paul McCurley, I, individually an@n ) Civil Action No. 5:16-cv-00194-JMC
behalf of all similarly situated individuals, )

)
Raintiff, )
V. )
) ORDER AND OPINION
Flowers Foods, Inc. and Derst Baking )
Company, LLC, )
)
Defendants. )

)

Plaintiff Paul McCurley, Il (Plaintiff”), individually and on behalf of all similarly

situated individuals, filed this class and cdlilee action against Defendants Flowers Foods, Inc.
(“FFI"), and Derst Baking Company, LLC” (“DBC”)together “Defendants”) alleging violation
of the Fair Labor Standards Act (“FLSA”) 29 U.S.C. 88 201-219, the South Carolina Payment of
Wages Act (“SCPWA”"), S.C. Code Ann. 8B1-10-10 to -110 (Supp. 2011), and the South
Carolina Unfair Trade Practices Act (“SCUTPAS.C. Code Ann. § 39-5-10 to -560 (2014).
(ECF No. 1 at 11  56-15 { 81.) Plaintiff allegest tie and other distributors of Defendants’
products have been “misclassified as independentractors” thereby reKing in the denial of
“the rights and benefits of engyiment, including, but not limitetb overtime pay.” (Id. at 7
37.)

This matter is before the court by way of Plaintiff’'s Motion for Conditional Certification
and Judicial Notice pursuant to 29 U.S.C. § 216(b). (ECF No. 45.) In response, Defendants
assert that “Plaintiff's Motion siuld be denied in itentirety and he shadilnot be allowed to

proceed with his FLSA claim onallective action basis.” (ECFA\N56 at 2.) For the reasons
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set forth below, the cou@RANTS Plaintiff's Motion for Condition&Certification and Judicial
Notice.
I. RELEVANT BACKGROUND TO THE PENDING MOTION
Headquartered in Thomasville, Georgia, FFlase of the largest producers of packaged
bakery foods Ji.e., fresh breads, buns, rolls, sraaies, and tortillas] in the United States.”

Flowers Foods, http://www.flowersfoods.com/FFC Cagranylnfo/AboutFlowersFoods/index.

cfm (last visited Oct. 21, 2016). DBC is a Savdnn@eorgia-based bakery subsidiary of FFI.

Flowers Foodshttp://www.flowersfoods.com/FEC rBnds/BrandDetail.cfm?BrandID=13ast

visited Oct. 21, 2016). As part of FFI's ifdct-story delivery (“DSD”) network,” DBC
facilitates the sale and dididtion of fresh baked goods tostamers through agreements with
independent distributing partnecs distributors, wo “are responsible fomerchandising the
products and engaging in other promotionaltkating, and sales actiwis, including but limited
to stocking and merchandising theducts on store shelves andngsdisplays tancrease their
own sales® (ECF Nos. 16 at 2 { 2, 45-5 & 56 at 4.)

Plaintiff was a bakery distribat who delivered Defendantgroducts to retailers in the
Orangeburg, South Carolina area from April 2013 to May 2016. (ECF No. 45-4 at 2 | 2.)
Plaintiff had a distributor agreement wibBC “that outlined . . . compensation and job
performance expectations.” (Id. at 6  3.) Rifiis “main responsibilityas a distributor was to
deliver defendants’ products to their customerg¢ld. at 3 § 5.) Plaintiff asserts that he was
“paid on a ‘piece rate’ [wage] which was tiedttee amount of products that defendants’ retail

customers would sell.” _(Id. @& § 3.) Plaintiff'sdistributor agreement further contained a

! “Flowers Foods’ top DSD brand is Nature’s Own, the #1-selling bread brand in the United
States.” Flowers Foodbitp://www.flowersfoods.com/FFC _dinpanylnfo/AboutFlowers Foods
/index.cfm (last visited Oct. 18, 2016). “Othdop brands include Whitewheat, Wonder,
Cobblestone Bread Co., and Tastykake.” 1d.
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provision that expressly stated tldistributors were considered be independent contractors.
(ECF No. 45-5at 9 §15.1.)

On January 20, 2016, Plaintiff, individuallynéh on behalf of all similarly situated
individuals, filed this class and collective actiagainst FFI and DBC alleging violation of the
FLSA, the SCPWA, and the SCUTPA. (ECIB.N at 11 { 56-15  81.) Plaintiff challenges
Defendants’ alleged “misclassifittan of him and defendants’ othdistributors as independent
contractors rather than employgée¢ECF No. 45-1 at 6.) Oduly 18, 2016, Plaintiff filed the
instant Motion for Conditional Certification anddlcial Notice pursuant to 29 U.S.C. § 216(b).
(ECF No. 45.) Plaintiff proposes conditional cécation of an FLSA class which he defines as
follows:

[A]ll individuals who, through a contcd with Defendants or otherwise,

performed or perform as Distributofer Defendants under an agreement with

Derst Baking Company, LLC and who ree classified by Defendants as

“independent contractors” (collectively “Covered Positions”) anywhere in the

United States at any time from the date that is three years preceding the

commencement of this action through ttlese of the Court-determined opt-in
period and who file a consent to join thistion pursuant to 29.S.C. § 216(b).

(ECF No. 45 at 1.) Additionally, Plaintiff seeK1) “a sixty-day period for responding to the
Notice,” (2) production by Defendanof “a list of putéive class members including information
necessary to send the notice,” and (3) peromissio send reminder postcards regarding the
deadlines to the persodsgsignated to receive notices on boat the thirtiethday of the sixty-
day notice period.” (Id.) Defendants filedvlemorandum in Oppositioto Plaintiff’'s Motion

for Conditional Certification and Judicial Notion September 1, 2016, to which Plaintiff filed a
Reply in Support of Motion for Conditional Ciitation and Judicial Notice on September 16,
2016. (ECF Nos. 56 & 61.)

On October 12, 2016, the court held a heaoimghe pending Motion. (ECF No. 68.)



1. JURISDICTION

This court has jurisdiction over PlaintiffELSA claim via 28 U.S.C. § 1331, as it arises
under a law of the United States, and also vi&dZRC. § 216(b), which empowers a court as a
court “of competent jurisdiatn” to hear claims brought und¢he FLSA. The court may
properly hear Plaintiff's state law claims based on supplemental jurisdiction since they are “so
related to claims in the action withguch original jurisdiction that. . it form[s] part of the same
case or controversy ....” 28 U.S.C. § 1367(a).

1. LEGAL STANDARD AND ANALYSIS

A. Applicable Standard

Under the FLSA, employers must pay employees covered by the law a designated
minimum wage, as well as overtime compensation when a covered employee works more than
forty hours in one work week. 29 U.S.C. 8§ 206—20nder the FLSA, a pintiff may institute
a collective action against their employer on tle@n behalf and on behalf of other employees.
Certification of a collectiveaction under the FLSA is governed by 29 U.S.C. § 216(b), which
provides as follows:

An action to recover . . . [unpaid wagesdy be maintained against any employer

(including a public agency) in any FedeoalState court of competent jurisdiction

by any one or more employees for andb#half of himself or themselves and

other employees similarly sated. No employee shall laeparty plaintiff to any

such action unless he gives his consemiriting to become such a party and such
consent is filed in the court imhich such action is brought.

Certification of a collective action under 8§ 216{®)generally approached as a two-step

process. _See, e.g., Holmes v. Charleston Ret. Inv'rs, LLC, 115 F. Supp. 3d 653, 656 (D.S.C.

2014); Purdham v. Fairfax Cnty. Pub. Sclé29 F. Supp. 2d 544, 547-48 (E.D. Va. 2009)

(noting that “the Fourth Circuhias not settled on a test faynglitional certification in an FLSA



action”). First, the court determines whether the potdmgiaintiffs are “similarly situated.” 1d.
at 548. At this stage, typically referred to the “notice stage,” “thelistrict court makes a
decision—usually based only on the pleadingg any affidavits which have been submitted—

whether notice of the action should be giverptaential class members.” Cameron-Grant v.

Maxim Healthcare Servs., In(347 F.3d 1240, 1249 n.2 (11th Cir. 2003). To demonstrate the

plaintiffs in a putative class are similarly sitedf the representative plaintiff generally “must
make only a modest factual showing sufficientemonstrate that [he] and potential plaintiffs

together were victims of a common policy or plan that violated the law.” Scholtisek v. Eldre

Corp, 229 F.R.D. 381, 387 (W.D.N.Y. 2005) (intefrguotations and citations omitted). “A
plaintiff's burden [at this stage] is minimadspecially since the determination that potential
plaintiffs are similarly situated is merely a preliminary one.” Id. If the court finds that the
proposed collective action membense similarly situated, the court conditionally certifies the
collective action, giving pative collective aedbn members notice and the opportunity to opt in.
Purdhamp29 F. Supp. 2d at 547. “Although the standardegfew at the notice stage is fairly
lenient, ‘courts should not exercise their discretio facilitate notice uass ‘[tlhe facts and the
circumstances of the case illustrate’ that asslof ‘similarly situated’ aggrieved employees
exists.” Holmes, 115 F. Supp. 3d at 657 (Guy Purdham, 629 F. Supp. 2d at 547-48).

“After most of the discovery has takenapé and the matter is ready for trial, the
defendant can initiate the second stage of iggyr moving to ‘decertify’ the class. At that
point, the court makes a factudetermination as to whether the class is truly ‘similarly
situated.” _Id.(citation omitted). At this stage, if theurt finds that the plaintiffs are similarly
situated, the collective action may proceed td.triacholtisek, 229 F.R.D. at 387. If the court

finds the members of the class are not sinyilaituated, the court dertifies the collective



action and the claims of those who optedire dismissed without prejudicéd. The original

d.

named plaintiffs may then proceeditial on their individual claims

B. The Parties’ Arguments

Plaintiff challenges Defendants’ miscldgsation of him and other distributors as
independent contractors ratheamhemployees. Plaintiff arguesatidistributors are employees
because “Defendants control every aspect of the distribution process—price, quantity, service
levels, sales, advertisements, promotions, etarg, stale product handling, delivery procedures,
discipline, customer service, and more.” CfE No. 45-1 at 7.) Plaintiff also challenges
Defendants’ failure to pay overtime premium gay hours worked after forty. Plaintiff argues
that distributors “routinely work over forty hoursrpgeek to deliver Defedants’ products, place
it on store shelves, and returalstproduct to Defendants.” (EQ¥os. 45-1 at 11 & 45-4 at 8
11.)

Plaintiff argues that he ismilarly situated to a proposdéLSA class of current and
former distributors because thage all uniformly classified asdependent contcéors and have
to comply with the same performance requireme(ECF No. 45-1 at 17-18.) In support of this
argument, Plaintiff specifically asserts the following:

Plaintiff and putative collective group méers perform the same job duties,

entered into substantially similar distribu agreements, are subject to the same

policies of Defendants, face the same ecdonasalities, and are all misclassified

as independent contractors. In additiahDerst distributors were presented with

proposed, uniform amendments to thdistributor agreements in or around

December 2015 which, among other thingguld have incorporated a class

action waiver, an arbitration agreemeancouraged distributors to incorporate,

incorporated a settlement deduction auttadron, and deleted other provisions of

the distributor agreements such as thegany’s first right of refusal on transfer
of distributorships anthe non-compete clause.

(ECF No. 45-1 at 15.) Plaifttifurther argues that the aforemtioned demonstrates that the

proposed class members have the same econdatiomship with Defendants since they control



the manner in which distributors work and thefpror loss from product sales. (Id. 19-21.)

Based on the foregoing, Pl&ffirequests that the couauthorize (1) prompt notiéeo
putative class members, (2) a sixty day noticeogeior putative class members to join the case,
and (3) Defendants to identify all distribuisa@mployed since January 20, 2013. (Id. at 21-22.)

Defendants argue that Plaintiffs Motion should be denied because there are “wide
variations among distributors in Wwothey operate their busineghe extent of any control or
restriction by Defendants, and the extent to which they engage in entrepreneurial activities|.]”
(ECF No. 56 at 1.) As “indiai of independent contractoragis,” Defendarst point to a
distributor’s (1) ownership of e right to sell and distributbranded products in a defined
territory”; (2) obligation “to maximize the sale of productq3) responsibility for providing his
or her “own equipment and business expensefjding a suitable delivery vehicle, insurance,
and maintenance of the vehicle”; (4) agreemeat the relationship with Defendants “is one of
independent contractor”; and (5) “right to hemployees or helpers.” (ld. at 4-5.) In summary,
Defendants contend that havirtbe same job title and dsification (as an independent
contractor) is insufficient toupport conditional certification.

In the alternative, Defendants argue thdaitRiff's proposed class should be limited in
scope to encompass, at most,yathle five warehouses out of whidie and the opt-in plaintiffs
ran their distributorships, and the class mastlude all distributors who have signed an
arbitration agreement.”_(ld. at 2lh support of this argument, fémdants first specify that there
is no evidence of a common policy or plan tvatlates the law. (ECF No. 56 at 21.)
Defendants next assert that Pldfist evidence only references his distributorship experiences at

two warehouses (Charleston, Orangeburg) amlg five warehouses (tarleston, Orangeburg,

2The notice is attached as ECF No. 45-2.



Columbia #1, Columbia #2, Hardeeville) have optdindd. at 14, 32.) Moreover, Defendants
assert that Plaintiff and his opts have no knowledge of what dibtrtors in other territories are
doing to service those territorigacluding hours worked. _(Id. d5-16.) Finally, Defendants
argue that Plaintiff is not an appropriate cdil action representative of current distributors
because (1) Plaintiff is no longer a distributoteafhe sold his distributorship and (2) some
distributors have distributor agmments containing arbitration clauses and class action waivers,
which provisions were not in Plaintiff's stributor agreement(ld. at 30 & 32.)

C. The Court’'s Review

At the outset, the court observes that thdigs could not agree to the scope of the
standard applicable to Plaiffis Motion. Plaintiff requests apiglation of a “fairly lenient”
standard in which he would be required tokemda modest factual showing sufficient to
demonstrate that they and potential plaintiffgether were victims cd common policy or plan

that violated the law.” (ECF No. 45-1 at 13y Holmes v. CharlestoRet. Inv’rs, LLC, 115

F. Supp. 3d 653, 657 (D.S.C. 2015)).) Plaintiff asserts the “fairly lenient” standard is appropriate
because “discovery in this case is not ‘subishnn scope,’” is not ‘largely complete,” and

‘significant discovery remains to be conducted(ECF No. 61 at 4 (citing Walter v. Buffets

Inc., No. 6:13-CV-02995-JMC, 2015 WL 3903382, at *3 (D.S.C. June 25, 2015); Curtis v. Time

Warner Entm’t-Advance/Newhouse P’shigo. 3:12-CV-2370-JFA, 2013 WL 1874848, at *6

(D.S.C. May 3, 2013)).) Defendant asks for a more stringent, heightened, “intermediate
standard” since the parties hdadready engaged irupstantial discovery”ansisting of written
discovery, the production of approximately0@80 pages of documents, and depositions of

Plaintiff and three opt-ins. (ECF No. 56 at 17—18n) response to Defendants’ suggestion of

¥ On the date this Order was amte, sixteen individuals had optado this action. (ECF Nos. 8,
10-15, 26-29, 31, 37-38, and 49-50.)



substantial discovery, Plaintifirgues that discovery “is noulsstantial in scope or nearly
complete” because (1) he “has not taken a single deposition or engaged in meaningful written
discovery” and (2) the vast majority of tBg00 pages he received from Defendants “were non-
responsive® (ECF No. 61 at 3-4.)

Some courts have applied the heightenattefmediate standard” in reviewing a motion
for conditional certification when “some, but not all, discovery has been completed.” E.g.,

Gordon v. TBC Retail Grp., Inc., 134 F. Supp. 3d 1027, 1032 (D.S.C. 2015). Other courts have

applied the “intermediate standard” in casegere the parties have already engaged in

substantial discovery.” Holmes, 115 Rupp. 3d at 657 (quoting MacGregor v. Farmers Ins.
Exch., No. 2:10-CV-03088, 2012 WL 297457t *2 (D.S.C. July 202012)). However, “the
intermediate standard is generally inappropriaterwtelatively little discovery has taken place.”
Id. Based on the presentations of parties, thete® unable to reach a calculative conclusion of
the amount of discovery that hascurred in this matter as comedrto the amount of discovery

needed to complete the liigjon. E.g., Long v. CPI Sec. Syss., Inc., 292 F.R.D. 296, 300

(W.D.N.C. 2013) (The coudeclined to use the intermediatarsiard because it did not want “to
speculate how much discovery will be performiedhis FLSA collective action,” but further
observed that “it appears likely thate discovery thus far completed is just a fraction of the total
anticipated discovery.”) Accordingly, the court lilees to utilize the intermediate standard and
will apply the lenient standd to Plaintiff’'s Motion.

As to the merits of Plaintiff’'s Motion foConditional Certification, the court observes

that Plaintiff alleges in his Complaint thatrsuant to a common oy of misclassifying

*“Plaintiff has issued a single written discoveeguest on the Defendants, wherein he asked for
Defendants to identify their Distributors, idéy those Distributorswho entered into an
arbitration/class waiver agreement with Defendants, and for a copy of the Distributors’
distributor agreements.” (ECF No. 61 at Jreferencing ECF No. 61-]) Defendants provided

the 6,000 pages in response to Plaintiff’'s smdjscovery requesild. at 4.)
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distributors as independent comtias, he and “class members hdeen denied the rights and
benefits of employment, includly, but not limited to overtime pay(ECF No. 1 at 7 § 37.) The

court further observes that the affidavits and other documentation submitted by the parties
support the assertion that distribts were considered by Defemdisl policy to be independent
contractors. (E.g., ECF Nos. 1 at 7 § 36, 45-12f 13, 45-5 at 9 § 1586-3 at 35 1 13 & 56-5

at 2-3 { 6.) Thereforghe court concludes that Plaintiffas demonstrated that he and the
proposed class members are similarly situatdd #eeir alleged miscladgiation as independent

contractors. E.g., Houston v. URS Corp., 591 Rigp. 2d 827, 833-34 (E.D. Va. 2008) (finding

that “Plaintiffs have sufficienyl alleged a common policy or plan that all inspectors were
classified as independent caatdtors rather than employees”). Accordingly, the court will
conditionally certify a class of distributorachorder notice to be stto the class.

In considering the scope of the proposedss] the court observes that Plaintiff only
offers affidavits of individuals who worked akstributors in South QGalina (i.e., Plaintiff,
William Griffith, and Jay Wrenn). (See ECFoN45-4.) Moreover, Defendants specifically
object to any class greater than “distributotsovwere party to a distributor agreement with
Derst out of the Charleston, Orangeburg, Colun#digTrotter Road), Columbia #2 (Charleston
Highway), or Hardeeville warehouses—the onlyretmuses for which Plaintiff or opt-ins have
provided any competent evidence, however limite(ECF No. 56 at 32.) Notwithstanding the

foregoing, the court is inclined fmermit the class to extd to Georgia. Iihis regard, the court

> At the hearing on Plaintiffs Motion, Defendantargued that the policy of classifying
distributors as independent contractors failsupport conditional certification because it does
not violate the law. Plaintiff dputes this position and argueattbonsideration of Defendants’
argument is not appropriate aethotice stage. “Thdetermination of ‘Bployee’ status under
the FLSA is a question of law, although it dege on subsidiary factual determinations.”
Degidio v. Crazy Horse Sabn & Rest., Inc., C/A No. 43-cv-02136-BHH, 2015 WL 5834280,
at *6 (D.S.C. Sept. 30, 2015) (citation omittedBecause the resolution of the independent
contractor issue could turn diacts that are not yet develaphethe court finds Plaintiff's
argument more persuasive.
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observes that DBC operates eigl#rehouses in South Carolina aed warehouses in Georgia.
(ECF No. 56 at 2 & n.2.) The evidence in the rdalows for the infenece that all of DBC’s
distributors work pursuant to distributor agreemeh#s define them as independent contractors.
Therefore, the court preliminarilyoncludes that distributors in Ggia, who are also subject to
the same policy that allegedly misclassifies tremmndependent contracspishould be included
in this class.
V. CONCLUSION

For the foregoing reasons, the coOBRANTS Plaintiff's Motion for Conditional
Certification and Judicial Notice. (ECFoN45.) As requested in their Memorandum in
Opposition to Plaintiff’'s Motion foConditional Certificion and Judicial Notice (ECF No. 56 at
33 n.28), Defendants shall have until Octobgr 2016, to submit additional briefing regarding
(1) the inclusion in the class of distributas$io have signed an arbitration agreement and (2)
their objections to Plaintiffproposed Notice. Plaintiff shéhave until November 7, 2016, to
file a response to Defendants’ submission.

IT ISSO ORDERED.

United States District Judge

October 24, 2016
Columbia, South Carolina
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