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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ORANGEBURG DIVISION

John S. Garrett, ) Civil Action No.: 5:1%-02888JMC

Plaintiff,

ORDER AND OPINION

Melvin Bromell,Jr. Individually and as
Employee/Agent of Heritage Hauling,
Inc.; Heritage Hauling, Inc.; Alexis
Winburn, Individually and as
EmployeeAgent of The Travelers
Indemnity Company of Connecticand
The Travelers Indemnity Company of
Conrecticut
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Defendants.

This case arises out afi automobilecollisionbetween Plaintiff John.&arrett (“Garrett”)
and Defendant Melvin Bromell, JtBromell”) while Bromell was driving a vehiclewned by his
employer Defendant Heritage Hauling, Ind“Heritage”). This case particularly deals with the
subsequent denial of Garretttaim by Defendant Alexis Winburn (“Winburnan insurance
claims adjuster working on behalf of Defendant Thev@lers Indemnity Company of Connecticut
(“Travelers”)

Before the court is DefendatMotion for Judgment on the Pleadings pursuartederal
Rule of Civil Procedurel2(c) in which Defendants requeke court to dismis&arrett’saction
because of hifailure to state a claim upon which relief can be grant@CF No. 22.)For the
reasons stated hereithe courtGRANTS IN PART AND DENIES IN PART Defendants’

Motion for Judgment othe Pleadings.
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I. FACTUAL AND PROCEDURAL BACKGROUND

On January 12, 2016&arrett was injured in an automobile collision with Brom¢ECF
No. 1-1at 791 16-17) Heritage contracted witlravelers to provide a policy of automotive
liability insurance for the protection éferitage and its employees/agemisuding Bromell (Id.
at6 § 12.) This policy was in effect on the date ofdbiision. (Id. at{ 13.) Garrett throughhis
counselmade a kaim under the insurance polityr his injuries stemming from the collisionid(
at7 9 19.) On April 12, 2016 Garrett's counseiade a settlement dentan(ld. at § 22) On
April 29, 2016 Garrdt received communication fronVinburn and Travelers that Travelers was
denying his claim (Id. at ] 23) On the same daysarrett's counsel called Winburn to discuss
Garrett’s claim and the reasdar the denial (Id. at { 24.) Garrett allegeghat during ths
conversation, Winburn statédat“[because] Garrett was Caucasian, [and] Bromell was African
Americanthat such racial considerations were favorable afatt@r for [Traveler’s] deial of
Garrett’'s claim.” [d. at8 1 26.)

Garrett alleges that the statement by Winburn was given with the authoritg\aldns,
Heritage, and Bromell.ld. at8 1 27);see alsdld. at6 § 14,7 M 15, 21.) Garrett furthealleges
that Defendants “have a policwhether written or otherwise, to use the races of claimants and
insureds when determining if and when to settle claims and determinarg@amt to settle such
claims” and that there was a conspyréz“unlawfully diminish and/or defeat insurance claims of
claimants based on the ggt(Id. at8 Y 2330) and because of thmlicy he has been damaged.
(Id. at7 32.)

Garrett has filed four causes of action in this célsean allegediolation of 42 U.S.C. §

1981 and the Fifth and Fourteenth AmendmenthedUnited States Constitution, (2) the tort of



outrage, (3) civil conspiracy; and (4) negligence, gross negligence, and negpgesee(ld. at
9-10 11 3439, 10-1111 4046, 11-12147-52, 12-14 11 53-58

This case was initially filed in the Court of Common Pleas for the County of Evang
State of South Carolina (Civil Actiddo.: 2016€P-38-00760) on June 1Q@016 (ECF Ncs.1 at
191 1-1at2) A Notice of Removal wafled on August 19, 201,ursuant to the provisions of
28 U.S.C 881331, 1332, 1441(b) and 144&dF Na 1at 1) On October 27, 201®efendants
filed aMotion for Judgment on thddadings pursuant to Fed. R. Civ.12(c) (ECF Na 22.)On
Novembe 14, 2016 Garrett filed a Rsponse to Defendants’ Motion. (ECF No. 230n
December 12, 2016, after having been granted an extension by théederidantsiled a Reply
to Garrett’'s Rsponse(ECF Nas. 25, 28.)

1. JURISDICTION

As an initial matter, the court must determine whether it has jurisdiction over the chuse
action alleged in this case. Federal courts are courts of limited jurisdi€tisicase was removed
to this court under 28 U.S.C. 88 1331, 1332, 1441(b) and 1446.

Jurisdiction is proper within this court pursuant to 28 U.S.C. 8§ {f&@tkral question
jurisdiction) and 13671supplemental yrisdiction. Under section 1331, district couts have
original jurisdiction ofall civil actions arising under the Constitution, laws, or treaties of the United
States. Garrést claim of Defendants’ violation of 42 U.S.C. § 198 federal statute, and the
Fifth and Fourteenth Amendments to the United States Constitution supgertlf question
jurisdiction.

District courts also have jurisdictiamverclaims that are connected to claims in which the
district court has original jurisdiction. District courts have “. . . supplementsadljation over all

[ ] claims that are seetated to claims in the action within such original jurisdiction that they form



part of the same case or controversy. . .” 28 U.S.C. § 136@aett has alleged thre@8h
Carolina state law causes of acti¢f) outrage, (2) civil conspiracy, and (3) negligentéese
claimsarerelated to Garrett'gd2 U.S.C. § 1981 claimA district court may decline to exercise
supplemental jurisdiction over a claim if the claim involves a novel or conggeae of tatelaw.

28 U.S.C. 8§ 1367(c)(1) However, “[g]enerally state tort claims are not considered novel or
complex.” Parker v. Scrap Metal Processors, 1nd68 F.3d 733, 7434 (11th Cir. 2006)
Therefore, lhis court has supplemental jurisdiction o¥garretts state law claims pursuant to
section1367.

Defendantslso requestecemoval to this courdn the grounds of diversity ofitizenship
pursuant to28 U.S.C 8§ 1332andthe court find that jurisdiction on this basis improper.
Defendand removed the case on this groudde to theallegedfraudulent joinder of Bromell,
Heritage, and Winburn. (ECF No. 1 at 5-6 1 11, 6-7 { 13.)

Diversity of citizenship must be established at the time of the filing of the actioden o
for the court tadetermine if it has jurisdiction over the casethis basis.Freeport-McMoRan,
Inc. v. K N Energy, Inc498 U.S. 426, 428 (1991). Citizenship depends on domidbeel
Johnson, Inc. v. Carroll Carolina Oil Co145 F.3d 660, 663 (4th Cir. 1998).

When this action wasommenced, the @nplaint allegedthat Garrett isa citizen of
Orangeburg County, South Caroli@CF No. 11 at 5 § 1), that Travelersis licensed to do
business in South Carolirfll. at6 1 9, and that Winburn and Bromell acizens and residents
of South Carolindld. at5 1 2, 9—Winburn beinga resident of Lexington Countgind Bromell,
a resident of Horry County. Id.) The Gmplaint also allegethat Heritage isa corporation
organized and existing under the lawsleé gate of South Carolina with its principalagke of

business in Horry County(ld. at{ 3.)



Bromell asserts that Heritag&/inburn, and he were fraudulently joined in this action and
that their South Carolina residency should be disregatbectbymaking diversityjurisdiction
appropriate with Garrett being a citizen and resident of South Carolina andefsaeing
incorporated and having its principal place of business in ConnecE€iif Na 1 at2 14, 3 15,
6-7 1 13) The courtwill addesswhetherBromell, Herige andWinburn were fraudulently
joined, which will determine whether this cakas beenproperly brought under diversity
jurisdiction in addition to federal question jurisdiction.

In order to establish Defendantsibility for his claims, Garretpleads that Winburn and
Travelers act on behalf of and with the authority of Bromell and Heritage. (ECFINat. @ 9 14,

7 11 15, 21, 8 § 27), that Bromell is the agent of Heritagaa{ 6 1 10), and that Winburn iset
agent of Travelerdd. at 6 11.) Plaintiff in pleading that Winburn and Travelers act on behalf
of Heritage and Bromell, pleads that there is a principal/agent relationghipeethe parties,
thus Heritage and Bromell are responsible for Winburn’s conduct.

To show fraudulent joinder, the removing party must demonstrate either “outagttifr
the plaintiff's pleading of jurisdictional facts” or that “there is no possilihiéy the plaintiff would
be able to establish a cause of action ag#nesin-state defendant in state coutartley v. CSX
Transp., Inc. 187 F.3d 422, 424 (4th Cit999) (citingMarshall v. Manville Sales Corp.6 F.3d
229, 232 (4th Cir1993)). “The burden on the defendant claiming fraudulent joinder is heavy: the
defendant must show that the plaintiff cannot establish a claim against tdé/ase defendant
even after resolving all issues of fact and law in the plaintiff's fakdarshall, 6 F.3d a232-33
(citing Poulos v Naas Foods, In¢.959 F.2d 69, 73 (7tiCir. 1992)) “Th[e] standard [for
fraudulent joinder] is even more favorable to the plaintiff than the standard for ruling @tioa m

to dismiss under Fed. R. Civ. P. 12(b){6)artley, 187 F.3d at 424. In additiot{a]ll the plaintiff



needs to shows that there is a “glimmer of hope,” or a “slight possibility of a right to reiref
state court. Sibert v. Raycom Media, IndNo. 3:17CV-1544CMC, 2017 WL 3721238, at *2
(D.S.C. Aug. 29, 2017) (citations omitted).

Defendants do not allege outright fraud in the plegdif the jurisdictional facts, but allege
that no cause of action can be established against Heritage, Bromell or WirBGFNg. 1 at
5-6 11, 67 112-13.) Upon review othese allegations, the court finds tH&tomell, Heritage
and Winburn have not been fraudulently joined.

Due to the alleged denial Glarretts insuranceclaim onthe basis of his rac&CF No. 1-

1 at 8 § 26), he brings four causes of actidn.to Garrett’s claim of Defendants’ alleged violation
of42 U.S.C § 1981, “[t]o [establish] a section 1981 claim, a plaintiff must prove that timeldiefe
intended to discriminate on the basis of race, and that the discrimination interféned w
contractual interest [the abilitp make or enforce a contratt]Denny v. Elizabeth Arden Salons,

Inc., 456 F.3d 427, 434 (4th Cir. 2006). Garrett has not pled that he is a party to the insurance
policy (contrac), only that he filed a claim stemming from the collision under the policy. (ECF
No. 1-1 at 7 1 19.)Garrett is a thirgpartyand under South Carolina Lawthirdparty who is not

a party to an insurance contrainnot sue an insurer to enforce the contrf@eelrancik v. USAA

Ins. Co, 581 S.E.2d 858, 861 (S.C. Ct. App. 2003) (a tpady who is not a party to a contract
canna bring suit for breach of contract).

However, sectin 1981 is a twgpart statute. Averson’s right to “enforce” a contract must
not be impairean the basis of race, but a person’s right to “make” a contract cannot be impaired
either. Patterson v. McLean Credit UnipA91 U.S. 164, 1787 (1989)superseded by statute on
other groundgciting 42 U.S.C8 1981(3). Thedenialof Garrett’s alleged claim for the insurance

proceeds as a result of the collision, on the basis of race falls within the coofisestion 1981



because Travelers prevented Garrett from having the opportunity to makesatc@ee Broomes

v. SchmidtNo. CIV. A. 954845, 1996 WL 229369, at *2 (E.D. Pa. May 3, 1996) (court states
that a private party’s “racially motivated refusal to contract” was actionalolersection 1981.)
Garrett was not given the opportunity to enter into a settlement agreemenhighability to
contract was impairedSee Sigh v. State Farm Mut. Auto. Ins. C860 P.2d 1193 (Alaska 1993)
(“It is well established that a settlement is a contract, provided that it meets minimattaaitr
requirements.”) Garrett, therefore has pled enough facts to establish tzat the pssibility of
relief against Defendants under section 1981.

Garrett alsdorings a negligence aae of action against Defendaninder the theories of
negligence, gross negligence and negliggrasese. (ECF No. 11 at 1214 §5358.) Among
Garrett’s allegations are that “Defendants have a duty to ensure thadluads, claimants, and
consumers are not discriminai@ghinsbased upon their rat@d. at 12 1 54) and that Defendant
also have a “duty to follow the laws and regulations regarding the practice or irsgsedriorth
by federal and state law.d( at { 55.)

For Defendants to be found liable for negligence, there must be a duty of care owed to
Garrett. Charleston Dry Cleaners & Laundry, Inc. v. Zurich Am. lBe., 586 S.E.2d 586, 588

(2003). Garrett has pled enough facts to establish an alleged violation of sectioon®&lbasis

! Garrett combined Defendants’ allegadlation of 42 U.S.C. § 198andtheFifth and Fourteenth
Amendnents into one cause of action.

Garrettpleads that there has been a violation of the Fifth and Fourteenth Amendments teetthe Uni
States Constitution. (ECF No.11at 9 § 37.)However, Defendants are not state or federal actors,
nor are they acting at the behest of the state or federal governmenGamattcannot establish

a claim against DefendantSeeSettlesv. Pinkerton, InG.482 F. Supp. 461466 (D.S.C 1979)
(“the due process clause of the Fifth Amendment applies to and restricts enfgdiral
government and not private persons.”) (citations omitteel alscCivil Rights Cases109 U.S.

3, 11 (1883) (“It is state action of a particular character that is prohibitedviduagl invasion of
individual rights is not the subjentatter ofthe [Fourteenth] [A]mendment.”)
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that he was not able to make a contract because of his Vitlkein section 1981 there is a duty
not to discriminate in making or enforcing contracts, and thus a violation afrsd&81 would
breach a duty owed to Garregee42 U.S.C § 1981This breach of duty would make Defendants
possiblyliable under a theory of negligenper se See Trivelas v. S.C. Dep't of Tran$gb3
S.E.2d 271, 275 (Ct. App. 2001) (negligeme seis negligence arising from the defendant’s
violation of a statute) However, Garrett must be covered by the statute and his injsiaiso
be the type of injury to be prevented ltge statute. Id. (citing Rayfield v. South Carolina
Department of Corrections874 S.E.2d 910 (S.C. Ct. App. 19885ection 1981 was created to
prevent racial discriminatiofrom impairing someone’s abji to make or enforcef contracts,
therefore Garrett is able to establish a claim for negligpacseagainst Defendants

Because Garrettan possiblyestabish a negligence claim against Defendahljtage,
Winburn and Brome]Jltheyhavenotbeenfraudulently joinedn this action Additionally, because
these Defendants were each citizens and residents of South Carolina at thi®mefithis action,
diversity jurisdiction under 28 U.S.C. § 1332mproper.

1. LEGAL STANDARD

A party may movdor judgment on the pleadings after the pleadings have closed, but must
do so early enough to avoid delaying tridded R. Civ. P. 1Zc). A motion for judgment on the
pleadingss decided under the same standard as a motion to dismiss under Fedeo&lQRile
Procedure 12(b)(6)Deutsche Bank Nat. Tr. Co. v. .R.361 F. App'x 527, 529 (4th Cir. 2010)
(citing Independence News, Inc. v. City of Charlof@8 F.3d 148, 154 (4th Ci2009). “On a
Rule 12(b)(6) motion, a complaint must be dismissed if it does not allege enouglo ftete ta
claim to relief that is plausible on its facéd: (citing Monroe v. City of Charlottesvillé&79 F.3d

380, 386 (4th Cir2009)). Given that &ed. R. Civ. P. 12(c) motion is decided under the same



standard as a 12(b)(6) motiodl, facts alleged in the complaint are presumed to be true, and all
reasonable inferences must be drawtheplaintiff's favor. Republican Party of N. Carolina v.
Martin, 980 F.2d 943, 952 (4th Cir. 199Zowever, the court is not required to accept the legal
conclusionghe plaintiff ®ts forth in his Gmplaint as true Edwards v. City of Goldsbord,78
F.3d 231, 244 (4th Cir. 1999).

“To survive a motion to dismissa complaint must contain sufficient factual matter,
accepted as true, to ‘state a claim to reliaf th plausible on its face.Ashcroft viIgbal, 556 U.S
662, 678 (2009jquotingBell Atl. Corp. v.Twombly 550 U.S 544, 555 (2007)).A complaint
requires more than a statement simply alleging the defendants illegally hidwengldintiff Id.
“A claim has facial plausibility when the plaintiff pleads factual conterttahaws the court to

draw the reasonable inference that the defendanbis liar the misconduct allegedItl.

IV. ANALYSIS

a. 42 U.S.C. §198Claim

42 U.S.C. 8§ 1981 is a civil rights astating that[a]ll persons within the jurisdiction of the

United States shall have the same right in every State and Territory to ndadef@rce contracts
..” Section1981 further defines “make and enforce contracts” to include “. . . the making,

performance, modification, and termination of contracts, and the enjoyment of alithene
privileges, terms, and conditions of the contractual relationship.” 42 182.981(b) TheUnited
StatesSupreme Court iDbomino’s Pizza, Incv. McDonaldstatd that forthereto be a violation
of section 1981, thermustinitially be identified, an “impairedcontractual relationshipnder
whichtheplaintiff has rights.” 546 U.S170, 47§internal quotation marks omitted). The Supreme
Court used the language of “rights” because they did not want to exaladiem the possibility

that a thirdparty beneficiary could have rights under a contréttat 476 n.3.In order to state a



claim under section 1981, a plaintiff must establish that he was discriminated uporelmédass
race, and that this discrimination impaired his ability to make or enforce acoree Denny,
456 F.3d at 434.

Garrett has not pled that he is inantractual relationship witBefendants. Garrett pleads
that Heritage contracted with Travelers in order to receive automotive liabsityance that
would cover Heritage’'s employees/agents. (ECF Nb.at 6 § 12.) Garrett further pleads that
after his collision with Bromell, é&smade a claim under that insurance polidg. gt 7 { 19) and
that his claim was ultimately denied allegedly on the basis of rédteat @ T 26.)

The first issuethe courtmust decides Garrett’'s relationship to the insurance contract
between Bomell, Heritage and Travelers. Garrett is not insured under the insurancectsotr
the court must determine if heaghird-party beneficiary and moreover whethé&e can bring a
claim to enforce the contracthe second question is whether Travelalfsged denial of Garrett’s
claim on the basis of his race impaired his abilityntke acontract.

To determinewhether Garretts a thirdparty beneficiaryto the insurance contract for
purposes of section 1981 the court must loathéolaw of the forum stateMacedonia Church v.
Lancaster Hotel Ltd. P'shig60 F. Supp. 2d 175, 181 (D. Conn. 2008ee also Burnett v.
Grattan 468 U.S. 42, 4748 (1984) (he court must look first to federal law to see if there is a law
that carrieghe act into effect, second if there is no federal law that will carry the actfiet
then the court may consider the application of state common law, and if thergéagenmaimon
law then the court look® the“predominance of the federal inteies®s courts are to apply state
law only if it is not inconsistent with federal law(citing 42 U.S.C. § 1988)).

There is ndederal common law of contracts that will caggction 1981nto effect so the

court turns to South Carolina Stagavlin order todeterminewhether or not Garrett would be a
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third-party beneficiary SeeMacedonia Church60F. Supp. 2d a81 (D. Conn. 2008gapplying
Connecticut law)see alsdenny,456 F.3d at 43§‘[d]efendant’'s contention that [plaintiff] may
not actually have wanted [a service] ignores the fact that this was aptriy beneficiary
contract’) (court points to Virginia law).

Under South Carolina State law, “if a contract is made for the benefit of a thshpéhat
person may enforce the contract if the contracting parties intended to creats,aatiner than an
incidental or consequential, benefit to such third persBoll Hammond Const. Co. Banks
Const. Ca.440 S.E.2d 890, 891 (S.C. Ct. App. 1994) (citdtwghran v. Rock Hill43 S.E.2d 615
(1947).) Moreover, “South Carolina contract law carries a presumption that amliradiwiho is
not a party to a contract lacks privity to enforcé itrancik,581 S.E.2cat 861 “Third-party
liability-insurance contracts are generally indemnity contracts whereby therinsuthe first
party, agrees to pay the insured, or the second party, the amount of any damagesthenangur
become legally liale to pay a third party. Id. Garrett is a third party, incidental beneficiary
because he does not directly benefit frilm@ contract between Heritage, Bromell and Travelers,
possibly benefitting only when there is a covered event under the ,pslicly as thalleged
collision. (ECF No.1-1 at 711 1719.)

The South Carolina Court of Appeals continuednancik stating “. . . the third party, or
the incidental beneficiary, does not have a contractual relationship withsiirer and cannot
maintain an action against the insurer for breach of the insurance contract.”).E528d & 861.
Garrett in his position aa third party, incidental beneficiagf the policybetween Heritage,
Bromell and Travelershas a right to the insurance proceeasnf his collision with Bromell.
However,because he is not acontractual relationship with Bromell, Heritage and Travelers, he

does not have theght to “enforce” the contractrancik,581 S.E.2d at 861. Section 1981 does
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not howeverjust refer td‘enforcing” contracts, but also to “making” them, so even though Garrett
cannot enforce the contract, the court must inquire as to whether or not he wasdnmpaiaking
a contract.

Under section 1981, a contractual relationship dwmefiave to existnitially for there to
be protection, as long as the party would have rights under the proposed contratiasngla
SeeDomino’s Pizza546 U.S. at 474" 8 1981 protects the woulde contractor along with those
who already have made contraftsSection 1981 “prohibits, when based on race, the refusal to
enter into a contract with someone, as well as the offer to make a contrach ahdgriminatory
terms.” Patterson491 U.S. at 176-77.

Travelers alleged denial of Garrett’s claim on the basis of race falls withiautpice of
section 1981.See Broomesl996 WL 229369, at *2[d]efendant[s] argue that § 1981 does not
encompass “a private persemight to enter into settlement negotiations with anotherygdarta
motor vehicleaccident[Court states that] [I|Defendant means to argue that 8§ 1981 does not apply
to a racially motivated refusal to contract by a purely private party, the sklsoveais that the
statute on its face clearly applies to such condug@hternal citations omitte¢lsee e.g.Runyon
V. McCrary, 427 U.S. 160, 173 (1976) (section 1984dtees private discrimination)Garrett
wanted to settle his claim with Defendants, which would allow him to make aconttia them.

See Broomes v. Schmiblip. CIV. A. 954845, 1996 WL 138087, at *2 (E.D. Pa. Mar. 27, 1996)
(“[a]n agreement to settle a patal legal claim is a contrdgt However, in the denial of his
claim based on race, his opportunity to make a contract was im@f@éeingh,860 P.2cat 1199
(Supreme Court of Alaska adopts Alaska Superior Courg® that “an insurance company’s
refusal to enter into a settlement agreement with an injured party whaotvids own insured fell

within section 1981 if the basis for refusal was racial discrimination.”)
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Garrett would have rights to the proceeds under the cordratibut for the denial of his
claim, he might have been able to enter a settlement agreement to receive thenis &kzged
inability to make a contract becausehef racewould bea violation of section 1981hushe has
pled a plausible claim upon which relief can be grantduerefore, he courtdenies Defendants’
Motion for Judgmenbn the Pleadings as @arrett’s claimfor the allege violation of 42 U.S.C.

§ 19812

The court will address the applicability of the McCarFerguson Act briefly as both
parties address this footnotes of their Motion and Response. (ECF Nos. 22 at4 n.2; 23af4 n.2
This @urt disagrees with Defendahassertiorthat federal laws inapplicable in this casé@ he
McCarranFerguson Act, 15 U.S.C. 88 1011-15 (1945) (amended 1947) does not preenggt the

of federal law?

2 Garrett also pleads under the same cause of action that Defendants have violdftrdarid F
Fourteenth Ametsiment rights. (ECF No-1 at 9 1 3.) Defendants are not federalsiate actors,
thus no claim can be brought against th8ee supraote 1.

3 The District Court of Maryland iDuane v. Government Employees Ins. €ing Cochran v.
Paco, Inc, 606 F.2d 460, 464 (5th Cir. 1979) adopted a-&iap procedure to determine the
applicability of the McCarraiffrerguson Act:

“(1) If the federal statute does not relate specifically to insurd®rthe court next

must determine whether the challenged activities constitute the business of
insurance for purposes of § 1012(kB) If so, the court must determine whether

the state in question has enacted any law for the purpose of regulating those
activities. (4) If such state legislation exists, the court finally must decide whether
application of the federal statute would “invalidate, impair, or supersede” that law.
[If it does, then the use of the federal law is preempted].”

784 F. Supp. 1209, 1220 (D. Md. 1992), aff'd sub nboane v. GEICQ37 F.3d 1036 (4th Cir.
1994).

Applyingthe thrd step, the court did not find any South Carolina State law that regulates tHe denia

of insurance claim based on race. Thus, there appears twhmonflict between state law and
federal law.
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b. Outrage

Garrett asserts that Defendants “recklessly inflicted severe emotiomassiish himby
denying his claim basechaace (ECF No.-1 at 10 § 41). He further asserts that Defendants
conductin making the statement about his rheeng a factor in denying his claim was so “extreme
or outrageous” that it exceeded all possible bounds of decetaty] 42.) Garrett additionally
asserts thatis emotional distressas so severe that no reasonable person could be expected to
endure it(ld. at 11 4344), and he suffered injury.ld. at 1311 Y 45.) The tort of outrage in South
Carolina requires that

(1) The defendant intentionally or recklessly inflicted severe emotional distnrewas
certain, or substantially certain, that such distress would result from his tonduc

(2) The conduct was so “extreme and outrageous” so as to exceed “all possible bounds
of decency” and must be regarded as “atrocious, and utterly intolerable in a
civilized community;”

(3) The actions of the defendant caused plaintiff's emotional distress; and

(4) The emotional distress suffered by the plaintiff was “severe” such “tiuat
reasonable [person] could be expected to endure it.”

Hansson v. Scalise Builders of S.650 S.E.2d 68, 72 (200@®iting Ford v. Hutson276 S.E.2d
776, 778) (1981)).

Due to ahdghtened pleading standafar outrage the Supreme Court of Sou@arolina
cautionedn Hanssorthat®. . .a party cannot establish a prima facie claim for damages resulting
from defendant’s tortious conduct with mere bald assertidogermit a plaintiff to legitimately
state a causef action by simply alleging, ‘I suffered emotional distressud be irreconcilable
with this @urt’'s development of the law in this aree650 S.E.2d at 72Garrett has not simply
alleged that hdassuffered emotional distss in a vacuum; instede alleges that because of

Winburn’s statementlenying his claim based on radee suffered severemotional distress.
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Garrettties his emotional distress directly to Winburn’s condastserting that it isxtreme and
outrageous, and pleads that he has suffered such severe emotional distress that noupets®on ¢
expected to endure it. For these reasons the court finds that Garrett has statsithla plaim,
thus Defendants’ Motion for Judgment on Bleadings is deniesk toGarrett’s claim foioutrage.

c. Civil Conspiracy

“It is well settled in South Carolina that the tort of civil conspiracy containseth
elements: (1) a combination of two or more persons; (2) for the purpose of injuring thiéf;plain
(3) causing plaintiff special damag&tuznik v. Bees Ferry Assoc§38 S.E.2d 15, 31 (S.C. Ct.
App. 2000) A party that is claiming civil conspira@iso“. .. must plead additional facts in
furtherance of the conspiracy separate and indepefd@mtother wrongful acts alleged in the
complaint, and the failure to properly plead such acts will merit dismissal d&ihe” Hackworth
v. Greywood at Hammett, LL682 S.E.2d 871, 875 (S.C. Ct. App. 20Q8)ation omitted).

Garretts civil conspiray allegationsncorporateby reference the facteat he pled for his
other causes of actionECF No.1-1 at11 Y 47) Garrettfurther asserts thabefendants “did
combine, conspire or otherwise join with at least one other person and/or enttghyo[} and/or
cause an unreasonable delay in [his ability] to receive the compensation lided it (Id. at
19 4849.) Lastly, Garrett pleads that Defendants conspired with one another to “unjawfull
diminish and/or defeat insurance claims of claimants based on rdgedt § § 30.Garrett does
not pleadseparate, independent facts in furtherance of the conspamalgyreincorporating the
facts concerning the other allegations, thughout them, his claim is not plausible.
Moreover,Garrettfails to plead special damages, which are required to state a claim for
civil conspiracy See Hackworth682S.E.2d at 874 (citinyaught v. Waites387 S.E.2d 91, 95

(S.C.Ct. App. 1989) ([ ] because the quiddity of a civil conspiracy claim s $pecial damage
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resulting to the plaintiffthe damages alleged must go beyond the damages alleged in other causes
of action”) (emphasis added)Special damages are those elements of damages that are the
natural, but not the necessary or usual, consequence of the defendant’s conduct . . . [d®d] must
specifically alleged in the complaint to avoid surprise to the other patackworth 682S.E.2d

at 875 (citation omitted). The South Carolina Court of Appéather stated inHackworththat

“[i]f a plaintiff merely repeats the damages from another claim instead of ispdyiflisting
special damages as part of their civil conspiracy claim, their conspiracy slaid be
dismissed.ld. Finally, South Carolina Rule of Civil Procedu®ég) alsoprovides “when items

of special damage are claimed, trehall be specifically stated.’Garrett does not includer
specifically list hisspecial @mages in his pleading, ahd asserts the same damages that he does
in his previous causes oftam. Compare(ECF No. 11 at 11 § 5pwith (ECF No. 11 at 910

39, 11 7 46, 14 1 58.)

Garrett’s failureto pleadseparate, independent facts in furtherance of the conspiracy and
to plead special damages leads this court to find3hatett has failed to state a claim upon which
relief can be granted, and therefore tloairt grants DefendantsMotion for Judgment on the
Pleadingsas to his claim for civil conspiracy

d. Negligence

Garrett pleads that Defendants were negligent under a general negligence thexsy, a gr
negligence theory and/or a negligeipes setheory (ECF Na 1-1 at12-14 19 5358.)

To establish a esse of action for negligence, Garrett must plead hibatvas(1) oweda
duty of care (2) Defendantbreachedhat duty; and3) damage proximately resultédm the
breach of duty.Charleston Dry Cleaners & Laundr$86 S.E.2d a588. For gross negligence,

Garrettmust plead that there has béen the intentional, conscious failure to do something which
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[ ] isincumbent upomneto door the doindof somethingjintentionally thabne ought not to do.
Hollins v. Richland County Sch. Dist. On427 S.E.2d 654 (1993) (citinichardson v.
Hambright 374 S.E.2d 296, 298 (198&)nternal quotation marks omitted)t is the failure to
exercise slight careClyburn v. Sumter County Sch. Dist. # 4%1 S.E.2d 885 (1994).astly,
Garrett pleads negligenper sewhich stems from the violation of aastite. SeeWilliams ex rel.
Estate of Williams v. CSX Transp., If¢q. 200#MO-001, 2007 WL 8434527, at *3 (S.C. Jan. 2,
2007)(“[w]hile the violation of a regulation may constitute negligepeese this only establishes
the duty and breach elements of a negligence clainiiJorder for Garrett to state a claim for
negligenceper sethe court muséalso evaluatél) whether the type of injury pled is the type to be
prevented under the statute, and (2) whether Garrett is within the category eftpdagpprotected
by the statute in order to complete his claikVhitlaw v. Kroger Co.410 S.E.2d 251, 25323
(1991)

Garrett allege# particularthat Defendants have two dutigbe first is a “dutyto ensure
that individuals, claimants, and consumers are not discriminated upon thejraradsecond, “a
duty to follow the laws and regulations regarding the practice of insurahfeth by federal and
state law.” (ECF No.-1 at 12 11 5465.) Garrett deges that Defendants breached these duties
in a myriad of different waydd. at 1213  56) and that he has been injured and is entitled to
damages. Id. at 1314 § 57-58.)

Garrett allegesn particularthat Defendarst “failed to properly imestigate [his] claims.
(Id. at 12 1 56(a).) Under South Carolina law, an insurer has a “good faith duty to investigate a
claim.” Flynn v. Nationwide Mut. Ins. C&15 S.E.2d 817, 82&(C.Ct. App. 1984) (citind.ord
v. State Automobile and Casualty Underwriters, Des Moines,, [20&Kan. 227, 491 P.2d 917

(1971)). However, undetarolina Bank & Tr. Co. v. St. Paul Fire & Marine Cdthe duty of
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good faith in the performance of obligations based on or arising under the contract doesnidot ex
to aperson who is not a party to the insurance contract.” 310 S.E.2d 1635.GG€{( App.
1983). Garrett is not a party time insuranceontract;thus, Defendants do not owe him a duty of
good faithandhe cannot sta a claim of negligence f@efendants’ allegethilure to investigate
Garrett alsopleadsthat Defendants were negligent in allegedly violating or permitting
employees/agnts to violate 42 U.S.C § 1981 ati Fifth and Fourteenth Amendments to the
United States Constitution, di$outh Carolina Code 8§ @®-20 (2017)Improper Claim Practices
under the South Carolina Claims Practices Act). Garrett has appropriatey gkagsible claim
for relief for Defendants alleged violation of 42 U.S.C1381,for the denial of his righto make
a contract based on rac8ection 1981 was enacted in order that peatlan the jurisdiction of
the United Statesould have the ability to make or enforce a contract, without being discriminated
against basedn race. The denial of Garrett’slaims based on race is the typeinjury to be
prevented by the statu Because of the alleged violation of section 128 injury therein that
Garrett allegedly suffered, Garretin bringa claim of negligencper seagainst Defendants.
However, as tefendand’ alleged violation of South Carolina Code 858 20,there is
no private right of action under tistatuteand thusGarrett cannot bring a negligenger seclaim
against Defendantsnder this statutéSeeMasterclean, Incv. Star Ins. Cq 556 S.E.2d 371376
(2001) (“Third parties do not have a private right of action under S.C. Code Ann-59320.
Instead, third parties are entitled to administrative review before the Omsefrance
Commissioner.”) (internal citations omitted).
Garett has alleged that Defendants were negligent either generallslygmper se and
because Garreltias alleged facts sufficient enough to allow him to stat@imof negligenceper

se against Defendants for the ak violation of section 1981he court deniedDefendants’
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Motion for Judgment on the Pleadirgsto hisclaims for negligengenegligenceper seand gross

negligence
V. CONCLUSION

For theaforementioned reasorthe courtGRANTS IN PART andDENIES IN PART
Defendard’ Motion for Judgment on the Pleadings pursuant to Federal Rule of Civil Procedure
12(c) The courtGRANTS Defendants’ Motionas to theclaim for civil conspiracywithout
prejudice ThecourtDENIES DefendantsMotion as to the claims for outrage, negligence, gross
negligence andegligenceer se The courfurtherDENIES Defendants’ Motion as to the alled)
violation of 42 U.S.C. § 198hut STRIKES the Fifth and Fourteenth Amendment claims from
this cause of action

IT ISSO ORDERED.

United States District Judge
September 28017

Columbia, South Carolina
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