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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ORANGEBURG DIVISION

Melanie Breland,
Civil Action No. 5:1¢v-00070JMC

Plaintiff,
V. ORDER AND OPINION

Ricky Long and MillerTransport, LLC,

Defendants.

)
)
)
)
)
)
)
)
)
)

This matter is before the court pursuant to Plaintiff Melanie Breland’s (“Pfaimtibtion
to Remand this case tiee Court of Common Pleas for Orangeburg Couatuth Carolina(ECF
No. 8.) Defendants Ricky Long and Miller Transport, Plappose Plaintifs motion and ask the
court toretain jurisdiction. (ECF No. 13) For the reasons set forbielow, the courtDENIES
Plaintiff s Motion to Remand (ECF No. 8).

. JURISDICTION

The court has jurisdiction over this action pursuant to 28 U.S.C. § 1332. Plaintiff is a
resident and citizeof the State of South Carolina. (ECF No. 1 atlefendant.ong is a resident
and citizen of the State of lllinois, and Defendant Miller Transport, LLC iswozgd and
incorporated in the State of Mississippi and has its principal place of busindss $tate of
Mississippi. Id. The amount in controversy in this matter exceeds $75,000.00 as Plaintiff alleges

that she has incurred over $169,000.00 in medical expenses, suffered serious personal and

! Defendant Long was an agent/employee/servant of Defendant Millerpbrans.C and his acts
are thereby impied to Miller Transport, LLC.
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permanent injuries, lost wages, lossafjoyment of life, and future medical expenses as a result
of this motorvehicle accident. (ECF No. 1 at 2.)
[I. FACTUAL AND PROCEDURAL BACKGROUND

On October 25, 2016, Plaintiff filed a complaint for a jury trisheOrangeburg Court of
Common Pleas. (ECF No:11) This action arises out of a motor vehicle accident thatroed
in Orangeburg County, South Carolina, on October 31, 204.3.

On November 4, 2016, Defendant Long was served with the Summons and Complaint via
the South Caratia Department of Motor Vehicld§SC DMV”) pursuant to South Carolina’s
statutegoverning service on a naesident motorist or motaarrier, codified in . CoODE ANN.

§§ 15-9-350 through 15-9-380. (ECF No. 8-2.)

On January 9, 2017, Defendant Lditgd a Notice of Rmoval to this courasserting that
the court possessed jurisaart over the matter becausempletediversity of citizenship exists
between the parties and the amount in controversy is (@€t No.1 at1 2, at 2 { 4.)

On February 8, 2017, Plaintiff filed a Motion to Remand assethat) removal was
untimely becausBefendant.ongremoved the case more than thirty)(@@ays after the Sumons
and Complaint were servedECF No. 81 at 2)

On February 20, 201 MDefendantLong filed a Response in Opposition to Plainsff
Motion to Remand asserting thalPlaintiff did not serve the documents according to the terms of
the statutesand as a result, the 30 day time period for removal began on tHeetatelant.ong
“otherwise”receivedthe Gmplaint. (ECF No. 1&t 2) Defendant_ong contendghat te first
obtained a copy of the Complaint from the Orangeburg Clerk of Court on December 15,2016.

at 3. Thereafter, onDecember22, 2016, Defendantong e-mailed Plaintiff's counsel



correspondence to confirm the amount in controveltsly. Having received no response from
Plaintiff, Defendantongfiled his Notice of Rmovalon January 9, 2017d.
[11. LEGAL STANDARD

A party seeking to remove a civil lawsuit from state to federal court pursu2gtU.S.C.
8§ 1446 may do so when there is diversity of citizenship between the parties. Dieérsity
citizenship exists “where the matter in controversy exceeds the suhui®w¥&75,000, exclusive
of interest and costs, and is between citizens of different states . . . .” 28 U.S.C. §.1332(a)
Moreover, “diversity jurisdiction does not exist unlessh defendant is a citizen of a different
State fromeach plaintiff.” Owen Equip. & Erection Co. v. Kroger, 427 U.S. 365, 373 (1978)
(emphasis in the original¥ee also Mayes v. Rapoport, 198 F.3d 457, 461 (4th Cir. 1999) (“[T]he
‘complete diversity’ rule clarifies that the statute authorizing diversity dugti®n over civil
actions between a citizen of a state where the suit is brought and a citizethef atate permits
jurisdiction only when no party shares common citizenship with any party on thesioi&€).

Removal is governed by 28 U.S.C. § 1446(b)(1), which provides that a notice of removal
“shall be filed within 30 days after tiieceiptby the defendant, through service or othieey of
the complaint. Subsection (b)(3) provides that “if the case stated bwitiak pleading is not
removable, a notice of removal may be filed within 30 days after receipelmefendant, through
service or otherwise, of a copy of an amended pleading, motion, order or othergapehich
it may first be ascertained that the case is one which is or has become remo28hleS.C. §
1446(b)(3).

V. ANALYSIS
The digute in this matter is whether removal was timélynder the provision of Section

15-9-350 or 159-360 of the Code of Laws of South Carolina (1976), service of process is



permittedupon the Directoof the Department of Motor Vehicles as an agent for nonresident motor
vehicle drives. As a esult,Sectiors 15-9-370and15-9-380 control the manner skrvice. S.C.
CoDE ANN. 88 15-9-370, 159-380. Section 18-370 provides that service through th&1V
“shall be sufficient . .if notice of the service and a copy of the process are forthwith sent by
certified mail. . . to the defendant and tefendant’seturn receipt and the pldifi's affidavit of
complianceare appended to and filed with the summons and compleéh€. CODE ANN. 8§ 15-
9-370. Moreover, if the certified mail delivery fails, the notice and copy of the p=tshall
be sent by open mail” and the envelope and affidavit of mailing must be filed with tketler
court. SC ©DE ANN. 815-9380. Such service of process has the same effect as personal service
“upon the filing thereof.”ld.

Plaintiff did not filea certified mail return receipt or an affidavit of complianECF No.
13-1, 13-2, 13-3.) AdditionallyPlaintiff did not appendhe receipor affidavit to the Complaint.
(ECF No. 134.) Furthermore, Plaintiff’s certified mail was returned to the SC DMYDenoember
29, 2016, marked “unclaimed.”(ECF No.135.) As a result, Plaintiff was required psoceed
pursuant to Sectioh5-9-380 by mailing the notice, summons, and complaint by open mail and by
filing the envelope and an affdit of mailing with the court.S.C. ®DE ANN. 8§ 15-9-380
However, Plaintiff did not filean open mail envelope an affidavt of mailing with the clerk of
court. (ECF No. 13, 132.) Becauseservice is not accomplished until the filing of the envelope
and affidavit, Plaintiff did not accomplish service pursuant to 89-330 and 15-380. S.C.

CoDE ANN. 88 15-9-370, 15-9-380.

2 The address Plaintiff provided the SC DMV on October 28, 2016, was Defendant Longis form
Tamorao, IL addressECF No. 137.) Defendant Long has not lived at this address since
September 2015, more than a year prior to Plaintiff's letter to the DMV.
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Because Plaintiff did not serve Defendant Long with the Complaint as reqyig&ibi9-

370, the time for removal does not begin running until Defendant Longriage” received a
copy of the ComplaintSee 28 U.S.C. § 1446(b)(1)Defendantong first obtained a copy of the
Complaint from the Orangeburg Clerk of Court on December 15, 2016. (ECF No. 13 at 3.)
Thereafter DefendantLong filed his Notice of Removalon January 9, 2017, less than 30 days
after Defendantong obtaineda copy of theComplaint, making removal timely. (ECF No. 1.)

DefendantLong also asserts that even in the absence b#45 (b)(1), higemoval was
timely undersubsection (b)(3) because the Complaint was not removable absent an amount in
controversy exceeding $75,000. (ECF No. 13 atPIgintiff's Complaint does not specify an
amount in controversy and so DefendantLong sent Plaintiff the December 22, 2016
correspondence seeking to determine the amduantPlaintiff failed to respond an®efendant
Longfiled the Notice for Rmoval on January 9, 2017, less than 30 days after mhisrrgquest
to Plaintiff to determine the amount in controversy. As a result, Defendamiong contends he
timely filed the Notice of Removal within 30 days of the date the sedame removabldd.

Plaintiff asseéts that a presuit demand letter, sent more than tyearsprior to the dag
Plaintiff filed the Complaintindicated that the amount in controversy exceeded the jurisdictional
amount. (ECF No.-3.) As a result, Rlintiff claimsDefendant.ongwasaware that Plaintiff was
seeking more than $75,000 aaded to timely remove the cas€ECF No. 81 at 2.)

However, the court does not feel it is necessary to fully adthiessecondary argument
by Defendantong. Asdiscussed above, the court finds the time for removal did not begin running
until DefendantLong first obtained a copy of t@omplaint from he Orangeburg Clerk of Court

on December 15, 2016, because Plaintiff did not adhere to the staeqamementgor service



of process.Therefore the court concludes that Defendant Long’s removal of this case to this court
was timely.
V. CONCLUSION

Based on the foregoing, Plaifis Motion to Remand (ECF No) & DENIED.

IT IS SO ORDERED.

United States District Judge
September,72017
Columbia, South Carolina



