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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ORANGEBURG DIVISION
SHAWN WILLIAM SHARPE,
Plaintiff, No. 5:18ev-00749DCN
VS. ORDER

DENNIS BUSH, ALVIN GRABBER,
LISA YOUNG, andFULLER,

Defendant.

— O

)

This matter is before the court on United States Magistrate Judge Kaymani D.
West's report and recommendation (“R&R”) recommendirag the court grant
defendants Dennis Bush, AlviGraber! Lisa Young, and Fuller’s (collectively,
“defendants”) motion for summary judgment, ECF No. 97. For the reasons set forth
below, the court adopts the R&R and grants defendants’ motion.

. BACKGROUND

Plaintiff Shawn William Sharpe (“Sharpef§ a prisoner in the South Carolina
Department of Corrections (“SCDC”) prison system. Sharpe alleges thabpirty
was lost when he wamoved from the Moultrie Unit t6sSMU lock up” at Broad River
Correctional Institution (“BRCI”).ECF No. 30 at 5. Included in that property was legal
paperwork that Sharpe planned to use tadiile@pplicatiorfor post-conviction relief
(“PCR”). Sharpe contends that because his paperwork was lost, he was unabledo file
PCRapplicationin time, andas a resulthis PCR claim was dismissad untimely See

ECF No. 866 at 3-5 (state court order finding Sharpe’s PCR application to be untimely

! Graber’'s name is misspelled in the complaint.
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and equitable tolling to be inapplicablegharpe allges that each defendant was
personally involved in the loss of his possessions. According to Sharpe, defendant Fuller
and defendant Alvin Graber (“Graber”) were to pagkSharpe’s possessions. Then
Fuller was to give the possessions to Graber, who was to give the possessions t
defendant Lisa Young (“*Young”), whoatkedin SMU lock up’s property room.
Defendant Dennis Bush (“Bushijas theWardenat BRClat the timgand Sharpe
contends that Bush’s involvement included responding to Sharpe’s grievances and
verbally assung Sharpe that Sharpe would receive trial transcripts from his trial

Sharpe filed several grievances based on the loss of his propea$CDC
procedure for filing a grievance is as follows. An inmate must first “maledfart to
informally resolve a grievance by submitting a Request to a Staff Menb@&rviethin
eight working days of the incident. ECF No. 86-4 at 13. If the issue cannot be
informally resolved, then the inmate must complete a “Forss,1%tep 1” (“Step 1
form”) and place it in the designated grievance box. The Warden responds to the
grievance in writing, and the inmate will then sign and date the response to Eckgeow
reeipt. If the inmate disagrees with the Warden’s decisi@inmate caappeal the
decision bycompleing a“Form 10-5a, Step 2” (“Step 2 form”) and pilag it in the
designated grievance box. The “responsible official” eventually renders sodemnsthe
appeal, marking SCDC'’s final response on the matter.

Sharpe filedhree different Step 1 forms related to the loss of his property. His
first Step 1 formwas received on October 14, 2016. ECF No 93-1 at 2. In response, the
Warden issued a decision that recommended various items be reissued to Sharpe throug

the commissary. ECF No. 93-1 at 3. The Warden noted that “[p]ersonal items such as



pictures and mail cannot be replaced or compensatdd.The Warden concluded by
stating that “[b]ased on this information, your action requested has been redbhatd.
satisfied with my response, see Step 5 belod.”“Step 5” contains instructions on how
to appeal the Warden’s decision, which includes completing a “Step 2 appeal form” and
placing it n the gievancebox. Id. After the Warden’s decision, the document contains
two options with emptgheckboxes next to them. The first says “l accept the Warden’s
decision and consider the matter closeldl.” The second says “I do not accept the
Warden'’s decision and wish to appeald. Sharpe placed a check next to and circled
the option that states “l accept the Warden’s decision and consider the matdr’clo
He then signed the form.

Sharpe filed aother Step 1 forrthat was receivedn October 13, 2017d. at 8.
In that grievance, Sharpe explains that he was transferred from one prisorhéy andt
that he never received his property after the transfer. In relation to hisltegmhents,
Sharpe explains that his legal work was included in the property and that he needed it as
soon as possible because he was in the middle of his PCR. The grievance was returned to
Sharpe because Sharpe “failed to attach the required RTSM/KIOSK numbéelinggar
[his] attempt at an informal resolution on this issue as required iIOIGE2 Inmate
Grievance Proceduresld. at 9. Sharpe was told that he could refile a new grievance
after receiving a response to his informal resolution attempt and that faileféeo
would result in an abandonment of the grievance. According to SCDC records, Sharpe
did not take any further action with respect to this grievance. ECF No. 86-4 at 4.

Sharpe fileca third Step 1 form, which was received on July 20, 2018. ECF No.

Id. at 29. The form wasagainreturned to Sharpe because he “failed to attempt an



informal resolution in accordance with Agency Policy GA-01.118." The form further
stated that “[yJou may rélle a new grievance form within eight (8) working days of
receiving a response to the Request to Staff Form or ART3M¥ According to SCDC
records, Sharpe did not take any further action with respect to this grievdnaeb.

In his second amended complaint, the now operative complaint, Sharpe brought
claimsunder 42 U.S.C. § 1983 based on a violation of Sharpe’s First Amendment right to
access to courts and on a violation of Sharpe’s Fourth Amendment right to “feelisecure
life liberty and property.” ECF No. 30 at’4The magistrate judgdenrecommeded
that Sharpe’$ourth Amendment/due procedaim be dismissed but that his First
Amendment acceds-courts claim survive. ECF No. 43. No objections to that R&R
were filed, so the court dismissed Sharpe’s Fourth Amendment/due prtasessECF
No. 49. As such, Sharpe’s remaining claim is his First Amendment aocesgrts
claim. Defendants filed a motion for summary judgment on March 4, 2019. ECF No.
86-1. Sharpe responded on March 27, 2019, ECF No. 93, and defendants replied on
April 3, 2019, ECF No. 96. The magistrate judge issued an R&R on August 19, 2019
that recommendethat the court grant defendants’ motion for summary judgment. ECF
No. 97. Sharpe filed objections to the R&R on September 6, 2019. ECF No. 99.

Defendants did not reply to Sharpe’s objections.

2 The court notes that the R&R also considered Sharpe’s Eighth Amendment
claimand due process clainThe Eight Amendmentlaim wasraised in Sharpe’s first
amended complaint but not in his second amended complaint, the now operative
complaint. The due process claim was dismissed by the court. ECF No. 49. As such, the
court does not addresgher of these claims in this order
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II. STANDARD

A. Pro SeStandard

Federal districtourts are charged with liberally construing petitions filegimy
selitigants to allow the development of a potentially meritorious c&szHughes v.
Rowe 449 U.S. 5, 9-10 (1980Pro sepetitions are therefore held to a less stringent

standard than those drafted by attorn&geGordon v. Leeke, 574 F.2d 1147, 1151 (4th

Cir. 1978). Liberal construction, however, does not mean that a court may ignore a clear

failure in the pleading to allege facts that set forth a cognizable casWeller v.

Dep't of Soc. Servs., 901 F.3d 387, 390-91 (4th Cir. 1990).

B. R&R Review

The magistrate judge makes only a recommendation to the court. Mathews v.
Weber 423 U.S. 261, 270 (1976). The recommendation carries no presumptive weight,
and the responsibility to make a final determination remains with the ddugt 270-71.
The court may “accept, reject, or modify, in whole or in part, the findings or
recommendations made by the magistrate judger recommit the matter to the
magistrate judge with instructions28 U.S.C. § 636(b)(1)The court is charged with
making a de novo determination of any portion of the R&R to which a specific objection
is made.ld. However, in the adence of a timely filed, specific objection, the court

reviews the R&R only for clear erroDiamond v. Colonial Life & Accident Ins. Co.,

416 F.3d 310, 315 (4th Cir. 2005) (citation omitteBurthermore, “[a] party’s general

objections are not suffiam to challenge a magistrate judge’s finding&feene v. Quest

Diagnostics Clinical Labs., Inc455 F. Supp. 2d 483, 488 (D.S.C. 2006) (citation

omitted). In other words, de novo review is unnecessary when a party makes general and



conclusory objections without directing a court’s attention to a specific ertbei

magistrate judge’s proposed findings. Orpiano v. Johnson, 687 F.2d 44, 47 (4th Cir.

1982).

C. Summary Judgment

Summary judgment shall be granted if the pleadings, the discovery and disclosure
materials on file, and any affidavits show that there is no genuine dispute as to any
material fact and that the movant is entitled to judgment as a matter of law. Fed. R. Civ
P. 56(c). “By its very terms, this standard provides that the mere existenceeof som
alleged factual dispute between the parties will not defeat an otherwiszlprop
supported motion for summary judgment; the requirement is that there be no genuine

issue of material fact.’”Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986).

“Only disputes over facts that might affect the outcome of the suit under theigaver
law will properly preclude the entry of summary judgmend? at 248. “[SJummary
judgment will not lie if the dispute about a material fact is ‘genuine,’ifhdftthe

evidence is such that a reasonable jury could return a verdict for the nonmoving party.”
Id. “[A]t the summary judgment stage the judge’s function is not himself to weigh the
evidence and determine the truth of thatter but to determine whether there is a
genuine issue for trial.’Id. at 249. The court should view the evidence in the light most

favorable to the non-moving party and draw all inferences in its fddoat 255.

[ll. DISCUSSION

Construing Sharpe’s objections liberally, as the court is required ghdope
raiseswo objections to the R&R. First, Sharpe objects to the R&R’s finding that there is

no genuine issue of material fact concerning defendants’ personal involvemenbssthe



of Sharpe’s possessionSecond, Sharpe objects to the R&R’s finding that Shaage
failed to show that his underlying PCR claim is “arguable” and “nonfrivoloD&3pite
Sharpe’s objections, the court agrees that summary judgment is warranteat iof fa
defendants.

A. Defendants’ Involvement

The R&R found that Sharpe presented no evidence of any defendant engaging in
specific conduct that lead to a specific injury. In his objectiBhaype states that “it is
facts [sic] that [his] property was lost due to the defendants not doingahgirgperly.”
ECF No. 99 at 1. To provide greater context for Bush’s involvement, Sk&pfsns
that in response to his first grievanBeishadmitted that Sharpe’s property was lost and
that several of Sharpe’s items would be replaced. Sharpe notBsishégdecision
“states that certain ites would be replaced, however, legal documents and photos would
not be replaced. Both [Sharpe] and Warden Bush agreed on those stipulations, however,
its [sic] now three years later and [Sharpe] has yet to receive the itemd agose” Id.
Sharpe goesn to explain that Bush told Sharpe in person that Bush would have the
associate warden obtain copies of trial transcripts from Sharpe’s trisldbBHharpe
never received themSharpe does not mention the other defendants in his objections, but
in his response to defendants’ motion for summary judgment, he argues thaakdiller
Graber were responsible for ensuring that Sharpe’s possessions were packed and
transported, and that Young should have checked to ensure that Sharpe received his
possessions.

A civil action under 42 U.S.C. § 1983 allows “a party who has been deprived of a

federal right under the color of state law to seek reli€fity of Monterey v. Del Monte




Dunes at Monterey, Ltd., 526 U.S. 687, 707 (1999). To state a claim under § 1983, a

plaintiff must allege two essential elements: (1) that a right secured by thit@immsor
laws of the United States was violated, and (2) that the alleged violation was committed

by a person acting under the color t#ts law. West v. Atkins, 487 U.S. 42, 48 (1988).

In Bounds v. Smith, the Supreme Cowatognizedhat “prisoners have a constitutional

right of access to the courts.” 430 U.S. 817, 821 (19RMht-to-access claims include
claims in which a prisondras alleged that an official act that denied actefise courts

caused the loss of a meritorious caSéristopher v. Harbury, 536 U.S. 403, 414 (2002).

“The right of access to the courts includes ‘the opportunity to prepare, serveeand fi
whatever peadings or other documents are necessary or appropriate in order to
commence or prosecute court proceedings affecting one’s personal libéotgssert

and sustain a defense theréinPronin v. Johnson, 628 F. App’x 160, 162 (4th Cir.

2015) (quotingSilva v. Di Vittorio, 658 F.3d 1090, 1103 (9th Cir. 2011As such, a

prisoner may pursue a 8§ 1983 claim when his right to access the coureehasolated
because prison officials have prevented him from preparing and filing courneats
that affect his personal liberty.

However negligent conduct that results in the denial of access to courts cannot
serve as the basis of a § 1983 action. Pink v. Lester, 52 F.3d 73, 78 (4th Cir.FA®95).
example, irRPink, the Fourth Circuit held that prison officials’ negligent processiram of
inmate’srequest form for a money order for his docketing fee was not actionable under
§ 1983.1d. at 74-75. The inmate gave the completedquesform to a prison guard,
who gave it to the proper prisofficials. Id. at 74. The form was signed and approved

by the assistant warden and should have been delivered to the Accounting Department



but for reasons unknown, Accounting did not receive the form. As a result, the money
order was never issueithe court never received the inmate’s docketingded the
inmate’s appeal was dismissethe inmate brought a § 1983 action against the prison

officials for violating his right to access to courRelying onDanielsv. Williams, 474

U.S. 327 (1986), the Fourth Circuit explained that “the unintended misrouting of a
routine money order request is too far afield from state action used for esigfos
oppression” to form a constitutional violatiold. at 75-76. Indeed, “[the inadvertent
misrouting of a request form simply does not implicate the fued#ahdemocratic

principle of the right to petition; namely, that a republican government not turn aageaf e
to its citizenry! Id. at 76. Therefore, mere negligence cannot sustain a § 1983 action for
denial of access to courts.

The R&Rrecommended thdhe court grant summary judgment on Sharpe’s
accesdgo-courts claimn part because Sharpe failed to provide evidence that any
defendant engaged in specific conduct that led to a specific injury. The R&hted
the affidavits of Bush, Graber, and Young, all of which deny any personal involvement in
the packaging or transporting of Sharpe’s belongings. Moreover, Graber and Young
indicate that it was the responsibility of Moultrie Unit officers to inventony move

Sharpe’s possessions, and not their responsiBilECF Nos. 83-2 at 1; 88-at 2 The

3 Fuller was the unit manager of the Moultrie Urfiervice on Fuller has been
attempted several timémit has been unsuccessful. ECF Nos. 54 A&such, Fuller has
not made an appearance in this case.



R&R also noted that negligent conduct cannot serve as the basis for SatBig$, li
suggesting that to be the case here.

The court agrees with the R&R’s finding that Sharpe failed to present any
evidence that any of defendants’ involvement in the loss of his legal papétinairk
could account for anything more than negligeno&s 4 general rule, when one party
files a motion for summary judgment, the nmvant cannot merely rely on matters
pleaded in the complaint, but must, by factual affidavit or the like, respond to the

motion” Carter v. Lassiter2019 WL 6048043, at *4 (W.D.N.C. Nov. 14, 2019harpe

did not submit any affidavits in response to defendants’ motion. However, in the Fourth
Circuit, a pro se plaintiff's verified complaint is treated as an affidavisummary
judgment purposeshen the factual allegatiom®ntained therein are based on the

plaintiff's personal knowledgeWilliams v. Griffin, 952 F.2d 820, 823 (4th Cir. 1991).

Therefore, because Sharpe’s second amended complaint is verified, the codersons
any factual allegations based on Sharpefsg®al knowledge. Even in doing Sharpe

has failed to show that any defendant acted in a manner more than neglibence.

survive defendants’ summary judgment motion, Sharpe must point to some evidence to
show that at least one of the defendants intentionally lost his legal papeAgotdx.

Bush and Young, Sharpe has failed to point to any action by Bush or Young that shows
intentional mishandling of his legal paperwork. At most, in the light most favorable to

Sharpe, Young failed to check and see if Sharpe received his possessions aftet they ha

4 The court notes that Sharpe has contirtoetate that he has not received
certain items that were mentioned in the decision on Sharpe’s first Step hgeeva
However, as discussed above, Sharpe’s only remaining claim is his aecessts
claim, which focuses on the loss of his legal paperwork. As such, the loss of and failure
to replace the rest of Sharpe’s possession are outside of the scope of this lawsuit

10



presumably already been lost. Similarly, Sharpe only mentions Bush’s involvaftes
Sharpe’s possession had been lost.

With regard taGraber and Fuller, Sharpe states in his second amended complaint
that Graber and Fuller lost or stole his property. ECF No. 30 at 6. Again, the action of
losing Sharpe’s property, without any evidence to show that it was intentgoaamost
negligerce and not actionahleVith regard to stealing Sharpe’s property, that certainly
suggests intent on the part of Graber and Fuller. However, Sharpe does not provide
enough detail or information for the court to determine that he has personal knowledge
that Graber and Fuller stole his possession, meaning that the court cannotttreat tha
information as a factual dispute for purposes of summary judgment. Indeedt thatfac
Sharpe states that Graber and Fullerdostole his property suggests that he is not sure
which is true—that Graber and Fullaitherlost the property or that they stole it.

Without indication of Sharpe’s personal knowledge on this issue, the court cannot credit
his allegation as a factual assertion in an affidavit. Because sheoevidenceof

intentional action by any of the defendants, the court finds that summary judgment i
warranted in favor of defendants.

B. Arguable or Nonfrivolous Claim

The R&R also recommends summary judgment in favor of defendants because
Sharpe failedo show that his underlying claim was arguable or nonfrivolous. To show
injury in an access-court claim, “the plaintiff must show that he lost or will lose the
opportunity to pursue a ‘nonfrivolous’ and ‘argualdiim.” Pronin, 628 F. ApX at
162. “To prevail on a claim he has been denied meaningful access to the courts, Plaintiff

must allege more than a missed deadline or opportunity to file an action ifi ddurt.
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v. Fann, 2015 WL 1210541, at *5 (D. Md. Mar. 16, 2015). The Supreme Court has
emphasized “the need for care in requiring that the predicate claim be described wel
enough to apply the ‘nonfrivolous’ test and to show thatdahguablé nature of the
underlying claim is more than hapeChristopher, 536 U.S. at 416.

Sharpeargues both in response to defendant’s motion for summary judgment and
in his objectionghat if his legal paperwork had not been lost, he would have been able to
file his PCR application on time and his sentence could have been reduced or he could
have been freedECF No. 93 at 2; ECF No. 99 at 1. Sharpe’s PCR claims include an
ineffective assistance of counsel claim and a due process claim. As for feetivef
assistance of counsel, Shagheged that his lawyer was ineffective foilifeg to show
him his “rule’s/motion of discovery” before trial, for failing to call certain wigees that
Sharped wanted to call, and for letting Sharpe’s rights “be violated by due proe€ds
No. 86-5 at 3. The two bases for Sharpe’s due procaiss ate that Sharpe wast
indicted within 90 days of being served with his arrest warrants and that Sharpe’s
indictmentswere not properly written, particularly because they used “and/or” when
referring to the various defendants’ alleged criminal behavior.

The problem with Sharpe’s argument is two-fold. First, Sharpe provides no
argument as to why his PCR claims were arguable drinolous. Indeed, Sharpe fails
to show that if his PCR application was timely filed, the application would have been
arguable or nonfrivolous. Second, the court is unconvinced that Sharpe was actually
prevented from timely filing his PCR application because his legal paperwerlosta
meaning that he was not denied access to the cdoniarpe’s direct appeal ended on

October 7, 2015, so his PCR application was due by October 7, 2016. Sharpe’s legal
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paperwork was lost on August 9, 2018harpe eventually filed his PCR application
without his legal paperwork on February 10, 2017. The court tends to agree with Sharpe
that he should not be faulted for failing to file his PCR application from October 7, 2015
to the date on which he lost his paperwork. Sharpe had the right to file his PCR
application at any point in between October 7, 2015 and October 7, 2016. He could not
predict that his legal paperwork would be loldibowever, ashie R&R notes, Sharpe could
have filed his PCR applicatidbetween August 9, 2016, when his paperwork was lost,
and October 7, 2016, when his PCR application was due. Sharpe provides no reason as
to why he did not file his PCR application during this time. Sharpe does not argue that he
could not file his PCR application without his lost paperwork, nor does he argue that his
lost paperwork was required to properly complete his PCR applicafionfact that
Sharpe did subsequently file his PCR application without recovering his |gupaiymak
indicates that heould have filed his application without his paperwork between August
9, 2016 and October 7, 2016. However, Sharpe failed to do so.

The court reviewetbr clear errothe remaining portions of the R&R to which
Sharpe did not object. After a thorough review of the record, the court finds no clear

errorand grants defendants’ motion for summary judgment.
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V. CONCLUSION

For the foregoing reasons the coAROPTS the R&R andGRANTS
defendants’ motion for summary judgment.

AND IT IS SO ORDERED.

DAVID C. NORTON
UNITED STATES DISTRICT JUDGE

Decemberl0, 2019
Charleston, South Carolina
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