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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA

Thomas Franklin Tate, Jr.,

Plaintiff,

vs.

Greenville County Detention Center,

Defendant.
______________________________________

)   C/A No. 6:08-3554-GRA-BHH
)
)
)
)
) Report and Recommendation
) 
)
)
)
)
)

Background of this Case

The plaintiff is a resident of Greenville, South Carolina.  He is a former prisoner at

the Greenville County Detention Center in Greenville, South Carolina.  He has brought suit

against the Greenville County Detention Center because he contracted a staph (MRSA)

infection when he was confined there in 2007.  Although the plaintiff has been released

from confinement, the plaintiff alleges that he has not be “able to receive employment nor

[sic] establish a health relationship” because he has weekly outbreaks.  Although the

plaintiff has not completed the “Relief” portion of the complaint, the plaintiff states, on page

3 of the complaint, that he should be compensated “for this disease” because it is not

curable and he will have it until death.
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     Pursuant to the provisions of  28 U.S.C. § 636(b)(1)(B) and Local Civil Rule 73.021

(DSC), the undersigned is authorized to review such complaints for relief and submit
findings and recommendations to the District Court.

     Boyce has been held by some authorities to have been abrogated in part, on other2

grounds, by Neitzke v. Williams, 490 U.S. 319 (1989) (insofar as Neitzke establishes that
a complaint that fails to state a claim, under Federal Rule of Civil Procedure 12(b)(6), does
not by definition merit sua sponte dismissal under 28 U.S.C. § 1915(e)(2)(B)(i) [formerly
28 U.S.C. § 1915(d)], as “frivolous”).
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Discussion

Under established local procedure in this judicial district, a careful review has been

made of the pro se pleadings pursuant to 28 U.S.C. § 1915.  The review  has been1

conducted in light of the following precedents: Denton v. Hernandez, 504 U.S. 25 (1992);

Neitzke v. Williams, 490 U.S. 319 (1989); Haines v. Kerner, 404 U.S. 519 (1972); Nasim

v. Warden, Maryland House of Correction, 64 F.3d 951 (4th Cir. 1995)(en banc); Todd v.

Baskerville, 712 F.2d 70 (4th Cir. 1983); Boyce v. Alizaduh, 595 F.2d 948 (4th Cir. 1979)

(recognizing the district court’s authority to conduct an initial screening of any pro se filing);2

Loe v. Armistead, 582 F.2d 1291 (4th Cir. 1978); and Gordon v. Leeke, 574 F.2d 1147,

1151 (4th Cir. 1978).  The plaintiff is a pro se litigant, and thus his pleadings are accorded

liberal construction.  See Erickson v. Pardus, 551 U.S. 89 (2007)(per curiam); Hughes v.

Rowe, 449 U.S. 5, 9-10 & n. 7 (1980)(per curiam); and Cruz v. Beto, 405 U.S. 319 (1972).

When a federal court is evaluating a pro se complaint or petition, the plaintiff's or

petitioner's allegations are assumed to be true.  Fine v. City of New York, 529 F.2d 70, 74

(2nd Cir. 1975).  Even under this less stringent standard, the complaint is subject to

summary dismissal.  The requirement of liberal construction does not mean that the court

can ignore a clear failure in the pleading to allege facts which set forth a claim currently
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cognizable in a federal district court.  Weller v. Department of Social Services, 901 F.2d

387 (4th Cir. 1990).

The mandated liberal construction afforded to pro se pleadings means that if the

court can reasonably read the pleadings to state a valid claim on which the plaintiff could

prevail, it should do so, but a district court may not rewrite a petition or complaint to include

claims that were never presented, Barnett v. Hargett, 174 F.3d 1128, 1133 (10th Cir.

1999), or construct the plaintiff's or petitioner’s legal arguments for him or her, Small v.

Endicott, 998 F.2d 411, 417-18 (7th Cir. 1993), or “conjure up questions never squarely

presented” to the court, Beaudett v. City of Hampton, 775 F.2d 1274, 1278 (4th Cir. 1985).

Generally, a case can be originally filed in a federal district court if there is diversity

of citizenship under 28 U.S.C. § 1332 or there if there is so-called "federal question"

jurisdiction under 28 U.S.C. § 1331.  Federal courts are courts of limited jurisdiction,

“constrained to exercise only the authority conferred by Article III of the Constitution and

affirmatively granted by federal statute.”  In re Bulldog Trucking, Inc., 147 F.3d 347, 352

(4th Cir. 1998).  Since federal courts have limited subject matter jurisdiction, there is no

presumption that the court has jurisdiction.  Pinkley, Inc. v. City of Frederick, 191 F.3d 394,

399 (4th Cir. 1999) (citing Lehigh Mining & Mfg. Co. v. Kelly, 160 U.S.  327, 337 (1895)).

Accordingly, a federal court is required, sua sponte, to determine if a valid basis for its

jurisdiction exists, “and to dismiss the action if no such ground appears.”  Bulldog Trucking,

147 F.3d at 352. 

“[T]he facts providing the court jurisdiction must be affirmatively alleged in the

complaint.”  Davis v. Pak, 856 F.2d 648, 650 (4th Cir. 1988) (citing McNutt v. General
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Motors Acceptance Corp., 298 U.S. 178 (1936)).  To this end, Federal Rule of Civil

Procedure 8(a)(1) requires that the complaint provide “a short plain statement of the

grounds upon which the court's jurisdiction depends[.]”  If, however, the complaint does not

contain “an affirmative pleading of a jurisdictional basis, the federal court may find that it

has jurisdiction if the facts supporting jurisdiction have been clearly pleaded.”  Pinkley, Inc.,

191 F.3d at 399 (citing 2 Moore's Federal Practice § 8.03[3] (3rd edition 1997)). 

Although the absence of subject matter jurisdiction may be raised at any time during

the case, determining jurisdiction at the outset of the litigation is the most efficient

procedure.  Lovern v. Edwards, 190 F.3d 648, 654 (4th Cir. 1999).  If the court, viewing the

allegations in the light most favorable to the plaintiff, finds insufficient allegations in the

pleadings, the court will lack subject matter jurisdiction.  Id. 

Although deliberate indifference to jail conditions resulting in staph infections to

inmates or detainees is actionable under 42 U.S.C. § 1983, see Keller v. County of Bucks,

2005 WL 675831  (E.D. Pa., March 22, 2005), the Greenville County Detention Center is

not a “person” subject to suit pursuant to 42 U.S.C. § 1983.  The Greenville County

Detention Center is a group of buildings or a facility.  Inanimate objects ) such as buildings,

facilities, and grounds ) do not act under color of state law.  See  Allison v. California Adult

Authority, 419 F.2d 822, 823 (9th Cir. 1969) (California Adult Authority and San Quentin

Prison not "person[s]" subject to suit under 42 U.S.C. § 1983); Preval v. Reno, 57

F. Supp. 2d 307, 310 (E.D. Va. 1999) (“[T]he Piedmont Regional Jail is not a ‘person,’ and

therefore not amenable to suit under 42 U.S.C. § 1983."); and Brooks v. Pembroke City

Jail, 722 F. Supp. 1294, 1301 (E.D.N.C. 1989) (“Claims under § 1983 are directed at
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‘persons’ and the jail is not a person amenable to suit.”).  Cf. Wright v. El Paso County Jail,

642 F.2d 134, 136 n. 3 (5th Cir. 1981). 

Recommendation

Accordingly, it is recommended that the District Court summarily dismiss the above-

captioned case without prejudice and without issuance and service of process.  See 28

U.S.C. § 1915.  See also In Re Prison Litigation Reform Act, 105 F.3d 1131 (6th Cir. 1997)

(pleadings by prisoners and non-prisoners should also be screened); and Fitzgerald v. First

East Seventh Street Tenants Corp., 221 F.3d 362, 363-364 (2nd Cir. 2000) (“District

courts .  .  . are .  .  . capable of determining when an action is frivolous.  Indeed, as courts

of first instance, district courts are especially likely to be exposed to frivolous actions, and

thus have an even greater need for inherent authority to dismiss such actions quickly in

order to preserve scarce judicial resources.”).   The plaintiff’s attention is directed to the

important Notice on the next page.

March 9, 2009
Greenville, South Carolina  
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Notice of Right to File Objections to Report and Recommendation

The plaintiff is advised that he may file specific written objections to this Report and
Recommendation with the District Court Judge.  Objections must specifically identify
the portions of the Report and Recommendation to which objections are made and
the basis for such objections.  In the absence of a timely filed objection, a district court
judge need not conduct a de novo review, but instead must “only satisfy itself that there is
no clear error on the face of the record in order to accept the recommendation.”  Diamond
v. Colonial Life & Acc. Ins. Co., 416 F.3d 310 (4th Cir. 2005). 

Specific written objections must be filed within ten (10) days of the date of service
of this Report and Recommendation.  28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b).  The
time calculation of this ten-day period excludes weekends and holidays and provides for
an additional three (3) days for filing by mail.  Fed. R. Civ. P. 6(a) & (e).  Filing by mail
pursuant to Fed. R. Civ. P. 5 may be accomplished by mailing objections to:

Larry W. Propes, Clerk
United States District Court

Post Office Box 10768
Greenville, South Carolina 29603

Failure to timely file specific written objections to this Report and
Recommendation will result in a waiver of the right to appeal from a judgment of the
District Court based upon such Recommendation.  28 U.S.C. § 636(b)(1); Thomas v.
Arn, 474 U.S. 140 (1985); United States v. Schronce, 727 F.2d 91 (4th Cir. 1984); and
Wright v. Collins, 766 F.2d 841 (4th Cir. 1985).


