Cox v. McCabe

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
GREENVILLE DIVISION

Terrence L. Cox, #3232219, ) C/A NO. 6:11-1535-CMC-KFM
)
Petitioner, )
) OPINION and ORDER
v. )
)
Wayne McCabe, Warden, )
)
Respondent. )
)

This matter is before the court on Petitiongrs seapplication for writ of habeas corpus
filed in this court pursuant to 28 U.S.C. § 2254.

In accordance with 28 U.S.C. 8 636(b) and Local Civil Rule 73.02 (B)(2)(c), DSC,
matter was referred to United States Magistratiggéd Kevin F. McDonald for pre-trial proceeding
and a Report and Recommendation (“Report”). On July 16, 2012, the Magistrate Judge is

Report recommending that Respondent’s motiosdionmary judgment be granted and this matt
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be dismissed with prejudice. The Magistratelgk advised the parties of the procedures and

requirements for filing objections to the Report aredérious consequences if they failed to do s
Respondent filed objections to the Report on August 2, 2012. Petitioner filed untimely objeq

on August 8, 2012.

Petitioner’s objections were received filinfy on August 10, 2012. However, the envelop
in which the objections were mailed is poarked August 8, 2012. ECF No. 37-2 at 1. A
Petitioner benefits from the “prison mailbox rule” delineate¢iouston v. Lack487 U.S. 266
(1988), the objections are deemed filed a&wjust 8, 2012. The Report and Recommendation
this case was filed July 16, 201Petitioner was specifically advidehat objections were to be
“filed within fourteen (14) days of the date sérvice of this Repoend Recommendation.” ECF
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No. 32 at 23. The “date of service” is the date the Report and Recommendation was majled to

Petitioner. SeeFed. R. Civ. P. 5(b)(2)(C). Therefore, Petitioner’s objections were due Augu
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The Magistrate Judge makes only a recommenwl&tithis court. The recommendation hg
no presumptive weight, and the responsibility to nakeal determination remains with the court
See Mathews v. Wehet23 U.S. 261 (1976).The court is charged with makingde novo
determination of any portion oférReport of the Magistrate Judigewhich a specific objection is
made. The court may accept, reject, or modifyyhole or in part, the recommendation made
the Magistrate Judge or recommit the matteth Magistrate Judge with instructionSee28
U.S.C. § 636(b).

After conducting @le novaeview of those matters as to which an objection was made,
considering the applicable law, the Report and Recommendation of the Magistrate Judge, 4
parties’ objections, the court agrees with tbedusions of the Magistrate Judge that Respond
is entitled to summary judgment. Accordinglye ttourt adopts the Report except as noted belg
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In its discussion of the requirement that Petiéir exhaust his available state court remedies

before pursuing a petition in this court, the Report qudiEsews v. Evaitl05 F.3d 907, 911 (4th
Cir. 1997), for the proposition that “[t]o satisfyetexhaustion requirement, a habeas petitioner m
present his claims to the state’s highest court.” “Thus, a federal court may consider only
issues that have been properly presented to thestigtiage courts with jurisdiction to decide them.
Report at 9 (ECF No. 32). This assertion is in error.

The South Carolina Supreme Court has heldttggpresentation of claims to the state col
of appeals without more is sufficient to exhaststte remedies for federal habeas corpus revie

State v. McKenned$59 S.E.2d 850 (S.C. 2008ge also In re Exhaustion of State Remedies

2012. SeefFed. R. Civ. P. 6(d).
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Criminal and Post-Conviction Relief Casd31 S.E.2d 454 (S.C. 1990). MitKennedythe South

Carolina Supreme Court specifically held thrate Exhaustiorhad placed discretionary review by

the South Carolina Supreme Couwtitsideof South Carolina’s ordinary appellate review procedufe

pursuant t@’Sullivan| v. Boerckel 526 U.S. 838 (1999)].” 559 S.E.2d at 854.

As the Sixth Circuit noted iAdams v. Holland330 F.3d 398, 402 (6th Cir. 2003), althoug
a rule by a state’s highest court indicating thatdmitg need not file for discretionary review dog
not “completely remove|[ ] state supreme court review as an option for litigants,” it does “ests
that [state] Supreme Court review is no longeat pathe normal course of review for crimina
appeals, and is not necessary for exhausti¢alavailable state remedies.’ ” “[W]hen remedie
are taken outside of the normal criminal revigwcess, those remedies become ‘extraordinar
technically available to the litigant but not required to be exhaugdtedt 403 (citingD’Sullivan,
526 U.S. at 844).

Because the South Carolina Supreme Court hHastinat presentation of certain claims t(

the South Carolina Court of Appeals without migreufficient to exhaust state remedies, a claim

would not be procedurally barred from review irsttourt for failure to pursue review in the Sout
Carolina Supreme Court after an adverse decisidneirSouth Carolina Court of Appeals, eithe

after a direct appeal or after pursuing relief in a PCR petition.

*TheO’SullivanCourt considered the South Carolina rule enunciatedrmExhaustioms
trying to remove South Carolina Supreme Court review as an available state remedy for |
purposes, but reserved judgment as to whebigerule actually succeeded in doing 88Sullivan
v. Boerckel526 U.S. 838, 847-48 (1999).

*This, of course, also promoteprnciple deemed essential to B&Sullivanruling and to
habeas corpus review in general: comity betweestate and federal governments. Comity dictat
that the federal courts not ignore a state supreme court’s order or rule addressing exhaus
federal habeas purposes.
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Il. GROUND ONE
Respondent argues in his objections that th@Rerrs in reaching the merits of Petitioner’

First Ground for Relief. Respondent contends Petitioner’s first Ground for Relief is procedd

[*2)

rally

barred. Respondent maintains that the Report overlooks the argument that Petitioner fafled to

present the issue raised in Ground One to tilaé d¢ourt, therefore barring its presentation i
Petitioner’s direct appeal. Accordingly, Respondent argues that this Ground for Relief is
from consideration in this courGeeObjections at 2-3 (ECF No. 35).

The undersigned agrees. A habeas petitioner must first present his claim to the col
manner in which it may be reviewed on the me#tarris v. Reed489 U.S. 255, 262 (1989);
Coleman v. ThompspB01 U.S. 722, 735 (1991). Itis welltbed in South Carolina that “[ijssues
not raised and ruled upon in the trial dowill not be considered on appealState v. Dunbars87
S.E.2d 691, 693-694 (S.C. 2003). Moreover, it is not enough that the argument presented
from the same factual scenario; rather, thelleggument must be the same as the argumg
presented belowSeeg e.g, State v. Haselderb77 S.E.2d 445, 448 (S.C. 2003) (finding differin
ground for objection did not preserve issue presdiotaeview: defendant’s objection on relevanc
did not preserve argument the evidence was improper character evig&atey, Caldwell662
S.E.2d 474, 482 (S.C. Ct. App. 2008) (“Because the argument raised on appeal does not aj
have been specifically raised below, it may not be preserved on appeal.”).

As noted by Respondent, Petitioner did not presethe trial court a motion for denial of
a fair trial based on the failure to admit evidence going to third party guilt at trial. Indeed, co
did not offer specific evidence of third party gutBee generally State v. Beckh&ih3 S.E.2d 606,

614 (S.C. 1999)(“Evidence offered by a defendartbabke commission of the crime by anothe
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person is limited to facts which are inconsistent with the defendant’s’)guMo issue on third
party guilt was preserved for appeald the issue presented in fheders brief was procedurally
barred.Dunbar, supra

“[A] federal court ordinarily may not consider claims that a petitioner failed to raise af]
time and in the manner required under state law unless ‘the prisoner demonstrates cause
default and prejudice from the asserted errofeleguz v. Pearson _ F.3d. _ , 2012 WL 3125990
at *2-3 (4th Cir. Aug. 2, 2012) (quotirigouse v. Bell547 U.S. 518, 536 (2006)). To show caus
a petitioner must “show that somkjective factor external to the defense impeded counsel’s eff

to comply with the State’s procedural rul&jurray v. Carrier, 477 U.S. 478, 488 (1986), or tha
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“the factual or legal basis for the claim was not reasonably available to the claimant at the tfme of

the state proceedingRoach v. Angelond.76 F.3d 210, 222 (4th Cir. 1999).
“Alternatively, Petitioner may prove that failute consider the aims will result in a
fundamental miscarriage of justiceMcCarver v. Lee221 F.3d 583, 588 (4th Cir. 2000) (citing

Coleman v. Thompspb01 U.S. 722, 750 (1991)). A fundamental miscarriage of justice equ

ptes

to the conviction of someone who is actually innocent. However, “actual innocence” requires

“factual innocence, not mere legal insufficiencyBousley v. United State§23 U.S. 614, 623
(1998).
Petitioner has not established cause and prgudior has he made any showing of th

potential for miscarriage of justiCeln Kornahrens v. Evatt66 F.3d 1350 (4th Cir. 1995), the

“Anders v. California386 U.S. 738 (1967).

*As noted by Respondent, Petitioner failed to distala factual basis for this claim in state

court during the trial, and Petitioner has therefore failed to show any basis for relief even
procedural bar could be avoideBee generally Cullen v. Pinholstg63 U.S.  ,131 S. Ct. 1388
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Fourth Circuit Court of Appeals stated that oacelaim is determined to be procedurally barrefl,

the court should not consider the issue on itstmie®6 F.3d 1350. The court noted that it is alway
tempting to discuss the merits as an altereatason for a conclusion, bt once a court finds
an issue to be procedurally barrdtidesscussion that follows is dict&ee Karsten v. Kaiser Found
Health Plan 36 F.3d 8, 11 (4th Cir. 1993). Thereforec@m court has determined that a claim

procedurally barred, it should not stray into other considerations.

S

Petitioner’s first Ground for Relief is procedurally barred in this court. Accordingly, the

court declines to adopt the Report’s discussiah®@imerits of Petitioner’s first Ground for Relief

I1l. PETITIONER 'S OBJECTIONS

Petitioner contends in his objections that “Magistrate [Judge] is wrong in his assertio
that [Petitioner] failed to exhaust his state court remedies.” Obj. at 2. The undersigne|
addressed this position above.

Additionally, Petitioner presents a claim in bigections that the “trial court and Respondel
committed aBrady v. Maryland373 U.S. 83, 87 (1963) ] violation liye failure to disclose[ ] the
gun that cause[d] death of Frankie Williams beeatine bullets recovered from Williams['] body
were fired from a 32 caliber.” Obj. at 2. Thkintention is not responsive to the Report’s finding
nor is it a ground for relief that is presentedhe petition for writ of habeas corpuSeeECF No.

1. Accordingly, Petitioner’s objections are rejected.

1398 (2011) (“review under § 2254(d)(1) is limited te thcord that was before the state court th
adjudicated the claim on the merits®chriro v. Landrigan550 U.S. 465, 475 (2007) (“If district
courts were required to allow federal habeas applicants to develop even the most insubj
factual allegations in evidentiary hearings, distairts would be forced to reopen factual disput
that were conclusively resolved in the state courts.”).
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IV. CONCLUSION
Respondent’s motion for summary judgmergrisnted and this petition is dismissed with
prejudice.
CERTIFICATE OF APPEALABILITY
The governing law provides that:
(c)(2) A certificate of appealability may issue . . . only if the applicant has made a

substantial showing of the denial of a constitutional right.

(c)(3) The certificate of appealability . . . shall indicate which specific issue or issues
satisfy the showing required by paragraph (2).

28 U.S.C. § 2253(c). A prisoner satisfies thandiard by demonstrating that reasonable jurig
would find this court’'s assessment of his constitutional claims is debatable or wrong and th
dispositive procedural ruling by the district court is likewise debateéddeMiller-El v. Cockrell,
537 U.S. 322, 336 (20033jack v. McDaniels29 U.S. 473, 484 (200@Rose v. Le252 F.3d 676,
683 (4th Cir. 2001). In this case, the legal stathdlar the issuance of a certificate of appealabilif

has not been met. Therefore, a certificate of appealabilignigd

IT 1S SO ORDERED.

s/ Cameron McGowan Currie
CAMERON McGOWAN CURRIE
UNITED STATES DISTRICT JUDGE

Columbia, South Carolina
August 16, 2012
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