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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
GREENVILLE DIVISION

BeverlyJohns, )
) Civil Action No. 6:12-cv-01683-JMC
Raintiff, )
)
V. ) ORDER AND OPINION
)
Amtrust Underwriters, Inc., Merreles )
Schumann, )
)
Defendants. )

)

Plaintiff Beverly Johns (“Rintiff”) filed the instant aton alleging defamation of

character and tortious interégrce with an at-will employmemiontract by Defendants Amtrust
Underwriters, Inc. and MerreléSchumann (collectivelyeferred to as “Defendants”). (ECF
Nos. 1-1, 5). This matter is before theud on Defendants’ motion for summary judgment
pursuant to ED. R. Qv. P. 56. (ECF No. 47). For theasons set forth below, the court
DENIES Defendants’ Motion foSummary Judgment.
FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff is a lawyer and former at-wiéimployee of Specialty Claims Management, LLC
(“Specialty”), a third party admistrator organization that presses various claims for major
insurance carriers. (ECF Nob5 at 1-2; ECF No. 47-1 at 3;see also
http://www.specialtyclaims.com/about-scm.htifidst visited Jan. 27, 2014)). Plaintiff was
employed from March 1, 2010 through August 8, 2@kla Specialty claims supervisor. (ECF
No. 47-1 at 3). Plaintiff performed exclusiwork on the files of Defendant Amtrust
Underwriters, Inc. (“Defendant Amtrugtuntil the time ofher termination. Id. Defendant

Amtrust is a major insurance provider. See http://www.amtrustgroup.com/About-
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Us/Default.aspx (last visited Jan. 27, 2014).

Defendant Merreles Schumann (“Defend&thumann”) was employed as a program
director for Defendant Amtrust and in that capasitg oversaw Plaintiff'ssork. (ECF No. 5 at
2; ECF No. 47-1 at 3)Defendant Schumann worked frome8alty’s office in Secaucus, New
Jersey four days a week. (Schumann Dep., EGF6l-1 at 8). Plaintiff worked remotely from
Greenville, South Carolina on files related Defendant Amtrust's Program Brokerage
Corporation (“PBC”) Account. (ECF No. 47-13t While Plaintiff was employed at Specialty,
she was supervised by Thomas Kiernan, a forna@mesl manager in Specialty’s Secaucus office.
(Id. at 5, n.5; ECF No. 49-1 at 4). Plaintiff was also supervised by William Howell, the President
of Specialty. (ECF No. 47-1 &t n.5; ECF No. 49-1 at 4).

Both Specialty executives acknowledged iaterpersonal conflict between Defendant
Schumann and Plaintiff. Kiean testified, “I was aware dh [Defendant Schumann and
Plaintiff] didn't hit it off. They were not buddy-buddy.”(Kiernan Dep., ECF No. 49-3 at 10).
Kiernan also stated, “There was obviously eklaf communication between the two of them”
and commented that the conflict was rooted asombination of personal and business issics.
at 13. Howell testified;There had been some confrontatibissues that | had some awareness
of. | did not think they were real seriousthbught they were improng[.]” (Howell Dep., ECF
No. 49-2 at 2-3).

Plaintiff testified that “for the 14 omths, 16 months | worked with [Defendant
Schumann], she was...[h]ypercecil on...little things.” (John®ep., ECF No. 55-1 at 11).
Plaintiff stated that Defendant Schumann “weniniyp boss’[s] boss to complain that | had used

the word laundry list in a claim log note.ld. Plaintiff also commented that Defendant

! Kiernan also commented, “[T]ie@bviously didn’t get along, and they had their own problems
between the two of them.(ECF No. 47-9 at 4).
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Schumann complained again to Heoss’s boss” about the color affont Plaintiff used in her
email. Id.

From June 27, 2011 until June 29, 2011, Defendant Schumann along with two other
employees of Defendant Amtrust conducted an audit of sixty filéeeJphns Dep. Exhibit 19,
ECF No. 58-1 at 1-3). Defenda@thumann wrote the audit suram which was dated July 14,
2011. (d.; Schumann Dep., ECF No. 61-1 at 51-52). The audit summary stated, “The files
handled by one unit showed almost no presencgldanof involvement by the supervisor.”
(Johns Dep. Exhibit 19, ECF No. 58-1 at ZJubsequently, Defendant Schumann spoke with
Howell and Kiernan and asked that Plaintifd longer work on Defendant Amtrust’s files
because Defendants “weren’t satisfieith the performance in the filed.”(Schumann Dep.,
ECF No. 61-1 at 99-100). Plaifftiestified that Defendant Schamn’s statement that there was
a lack of supervision &dent in the filesthat Plaintiff superviseavas false. (Johns Dep., ECF
No. 55-1 at 6).

Defendant Amtrust was an important cliémtSpecialty. Howell and Plaintiff estimated
that Defendant Amtrust constid 40 percent of Specialty’s ngss. (Howell Dep., ECF No.
47-7 at 20; Johns Dep., ECF No-b%t 11). Kiernan estimatdakefendant Amtrust represented
65 percent of Specialty’s business. (KiernapD&CF No. 47-9 at 10). Kiernan indicated that
Specialty focused on pleasing their clients, including Defendant Amtrust. Kiernan testified that
when Plaintiff spoke with him about Plaiffis difficulties in communcating with Defendant

Schumann, he told Plaintiff th&tefendant Schumann “is the quesmd you have to work with

% In reference to this meeting, Kiernan réex that Defendant $umann “and some other
people had done an audit of claims, off-sifEhey didn’t give us any sheets where we could
rebut any of the results. Arshsically, when she came [intoetloffice, [Howell] and | were
sitting in his office, and she ishas a result othis audit, we don’t want [Plaintiff] on our
program anymore.” (ECF No. 49-3 at 2).



her. It has to work.” (Kieran Dep., ECF No. 49-3 at 11). Kiman stated, “If the client says
‘Jump,’ | am supposed to say, ‘How high?’ You want to make the client happy. If they don't
want somebody on the account, you have to remove thieindt 5-6.

Kiernan explained that the findings of Defendant Amtrust's audit were reported
differently from how other @nts reported their findingsld. at 7-8. Kiernan testified that
typically other clients “would not only give ydhe audit sheets and...the file...you would [also]
look at the file and therebut their findings.” Id. at 8. However, Kiernan acknowledged that
Defendant Amtrust’s move to a computer-basexdesy may have made such review of the audit
conclusions more difficult.ld. Kiernan stated that if he perslly wanted to review the audit
report at a detailed level it would have bedifficult, but he also admitted that he never
attempted. I¢l. at 8; ECF No. 47-9 at 8). Howell statdtht he reviewed a number of the files
and confirmed that Plaintiff “did not appeartime files.” (Howell D@., ECF No. 49-2 at 4-5).
Howell concluded from his reviethat Plaintiff “probably was in and didn’t document, which is
not too uncommon, but it's a substial error...if we dort see the supervisam the file[.]” Id.
at 5.

Specialty attempted to find another accountrich Plaintiff couldbe placed. (Howell
Dep., ECF No. 47-7 at 8). WheBpecialty was unable to plagdaintiff elsewhere, she was
terminated on August 8, 2011ld{ ECF No. 5 at 3). Both HoWend Kiernan wrote letters of
recommendation for Plaintiff as she atteegpto find alternative employmentSdeJohns Dep.
Exhibits 15, 16, ECF No. 57-1 at 123, 124). In a letter dated September 27, 2011, Howell wrote
that Plaintiff “was considered one of oumastgest supervisors, yet our clients were not
comfortable with remote superios.” (Johns Dep. Exhibit 15, BEONo. 57-1 at 123). In a letter

dated September 30, 2011, Kiernan also indicatedPdaattiff was instruatd to be taken off a



program because their client was “not a big fan of remote employees.” (Johns Dep. Exhibit 16,
ECF No. 57-1 at 124). Kiernanmnessed that Plaintiff was @&xcellent employee stating, “Our
loss will be your gain.”ld.

Plaintiff initially filed the instant action ithe South Carolina Court of Common Pleas in
Greenville County on May 14, 2012. (ECF Noatll; ECF No. 1-1). On June 19, 2012,
Defendants removed the matter to federal coursyant to diversity jurisdiction (ECF No. 1),
and Plaintiff filed an amended complaint (EQB. 5). Following the completion of discovery,
Defendants moved for sumary judgment underg®. R. Qv. P. 56. Plaintiffiled a response in
opposition to Defendants’ motion (ECF No. 48),which Defendants filed a reply (ECF No.
50). The court held a heag on this matter on January 9, 2014. (ECF No. 51).

LEGAL STANDARD

Summary judgment is appropriate whehe pleadings, depii®ns, answers to
interrogatories, and admissions ole fitogether with affidavits, iany, show that “there is no
genuine dispute as to any material fact andntioant is entitled to judgment as a matter of
law.” FeD. R. Qv. P. 56(a). A fact is “material” if pof of its existencer non-existence would
affect the disposition of the sa under the applicable lawAnderson v. Liberty Lobby Inct77
U.S. 242, 248-49 (1986). A genuine stien of material fact existwhere, after reviewing the
record as a whole, the court finds that a redslerjary could return aerdict for the nonmoving
party. Newport News Holdings Cprv. Virtual City Vision650 F.3d 423, 434 (4th Cir. 2011).
In ruling on a motion for summary judgmentetltourt must construe all inferences and
ambiguities against the movant and in favor of the non-moving pa&te United States v.
Diebold, Inc, 369 U.S. 654, 655 (1962).

The party seeking summary judgment shoulders the initial burddgenadnstrating to the



district court that there is no gaine issue of material factSee Celotex Corp. v. Catrett77
U.S. 317, 323 (1986). Once the movant has made this threshold demonstration, the non-moving
party, to survive the motion for summary judgmendy not rest on the allegations averred in his
pleadings. Rather, the non-moviparty must demonstrate that specific, material facts exist
which give rise to a genuine issuBee idat 324. Under this standarithe existence of a mere
scintilla of evidence in supportf the petitioner's position isnsufficient to withstand the
summary judgment motionSee Andersqrt77 U.S. at 252. Likewisepnclusory allegations or
denials, without more, are insufficient to preclude the granting of the summary judgment motion.
See Ross v. Commc’ns Satellite Corp9 F.2d 355, 365 (4th Cir. 1985).

ANALYSIS

A. Defamation in the Form of Slander

Plaintiff's initial allegations in the ammeled complaint were that Defendant Schumann
made statements about Plaintiff's job perfoneethat were false, unfounded, and that intended
to impeach Plaintiff’'s honesty, integrity, virtuand reputation. (ECF No. 5 at 4). Plaintiff
further claimed that as a result of Defenddohumann’s “knowingly false statement,” she was

terminated by Specialty which resulted in damaddsat 4-5.

% In their reply to Plaintiffs response in opposition to summarggment, Defendants contend
that Plaintiff has abandoned her defamatiainelby not addressing Bendants’ arguments on
this issue in Plaintiff's response. (ECF No. 50 at 1-2). In support of this contention, Defendants
cite toEady v. Veolia Transp. Services, |n809 F. Supp. 2d 540, 560-61 (D.S.C. 2009) which
states, “The failure cd party to address an issue raisedummary judgment may be considered
waiver or abandonment of thelevant cause of action.ld. While the court has considered
Defendants’ argument that Plafhthas abandoned this clainthe court within its discretion
permitted Plaintiff to address the defamation claim at oral argum&ete Jones v. Danek
Medical, Inc, No. 4:96-3323-12, 1999 WL 1133272, at(13.S.C. Oct. 12, 1999). Moreover,
“[a]lthough the failure of a party to resportd a summary judgment motion may leave
uncontroverted those facts edisitied by the motion, the moving pannust still slow that the
uncontroverted facts entitlthe party to ‘a judgment as a matter of law.Custer v. Pan
American Life Ins. Cp.12 F.3d 410, 416 (4th Cir. 1993). Téfare, the courwill proceed to
the merits of this claim.



To establish a claim of defamation under &oGarolina law, the pintiff must prove
that a statement occurred, whid) had a defamatory meaning) (2as published with actual or
implied malice; (3) was false; (4) was publishadthe defendant; (5) concerned the plaintiff;
and (6) resulted in presumed or special damagesker v. Evening Post Pub. Cd52 S.E.2d
640 (S.C. Ct. App. 1994). The parties contést first three elements, namely: whether
Defendant Schumann made a defamatory statenvéhtmalice, and whether that statement was
false. Defendants also assert a qualifiedilege which they contend shields them from
liability, even if Defendant Schumais statement was defamatory.

I.  Defamatory Meaning

The South Carolina Supreme Court hasrutted that summary judgment “should be
granted only if the court determines the pultlamais incapable of any reasonable construction
which will render the words defamatoryWhite v. Wilkersord93 S.E.2d 345, 347 (S.C. 1997).
The South Carolina Supreme Court has furtheragmptl that words are defamatory where they
“convey to the minds of those to whom they adelressed the impression that the plaintiff has
done wrong.”ld. (internal quotations and citation omitted). “It is only necessary that the words
should be capable of the offensiveaning attributed to them.ld. Defamation has also been
defined, in relevant part, as communication \Wwhiends to “impeach the honesty or integrity or
reputation...and thereby to...causepjaintiff] to be shunned or awbed, or to injure him in his
office, business, or occupationSmith v. Bradstreet Co41l S.E. 763, 764 (S.C. 1902).

At the summary judgment heag, the court asked the parties to identify the specific
statement or statements that were allegedlyndatiary. Both parties agreed that the claim of
defamation is centered upon Defendant Schumanratsnsent to Plaintiff's managers that a lack

of supervision was evident in the files which Plaintiff superviseéseeSchumann Dep., ECF



No. 61-1 at 99-100; Johns Dep., ECF No. 55-1 &tddyell Dep., ECF No49-2 at 3). Viewing
this statement in the light moswfarable to Plaintiff, the courtrids that a reasonable jury could
conclude that this statement indicated wrongdoby Plaintiff and that it led to injury in
Plaintiff’'s occupation, specificallyher termination. ThereforeRlaintiff’'s ddamation claim
meets the first prong.
ii.  Malice

Proof of actual or implied malice is not regpd where the court determines a defendant’s
slander was actionablger se Parrish v. Allison 656 S.E.2d 382, 389 (S.C. Ct. App. 2007).
Generally, the question of wther slander is actionalpper seis a question of law for the court.
Id., but see Goodwin v. Kennedy52 S.E.2d 319, 323-343 (S.C. @pp. 2001) (finding the
guestion of whether statements were actionpblesea matter for the jury). Allegations of
“unfitness in one’s business or profession” pes seactionable. Parrish, 656 S.E.2d at 389.
Because the court finds that Defendant Schunsastatement related to Plaintiff's performance
in her job, it concludes that the statement, yoméag it meets the other elements for defamation,
may constitute slandgrer se For that reason, Plaintiff surves summary judgment for prong
two of this claim.

iii.  Falsity

At common law a defamatory stabent is presumed fals®arker v. Evening Post Pub.
Co, 452 S.E.2d 640, 646 (S.C. Ct. App. 1994). Therefore, Defendants shoulder the burden of
establishing the affirmative defense of trutBeckham v. Sun New®44 S.E.2d 603, 604 (S.C.
1986) (“Indeed, we have found reversible error whbe jury was instructed the plaintiff had the
burden of proving falsity.”). The issue of falsigy the central issue for Plaintiff's defamation

claim.



In their argument at the summary judgrndrearing regarding the truthfulness of
Defendant Schumann’s statemenatthhere was a lack of supervision evident in the files,
Defendants referred to the June 2011 audinupbich Defendant Schumann’s statement was
allegedly based. Defendants@lemphasize Howell's statement that he personally reviewed
some of the files in question and found they éatkocumentation of supervision. Nonetheless,
the court finds that a genuine issue exists. Bfaindicates there was not a lack of supervision
evident in the files. There is evidence tR&intiff and DefendanSchumann maintained an
interpersonal conflict from which an ill-natured motive could be inferred. Both Howell and
Kiernan held Plaintiff in high regard as anmayee, and they stated in their recommendation
letters that the reason for Plaintiff's termmoat was Defendants’ discomfort with remote
supervision, not any deficienay Plaintiff's performance.

Moreover, the court finds the key evidence for Defendants’ defense of truth — the June
2011 audit — inconclusive. Thei@it summary and spreadsheetrdd, on theirface, specify
that the files Plaintiff supervisddcked evidence of supervisionSgeJohns Dep. Exhibits 19,
20, ECF No. 58-1 at 1-17). Ifact, neither document meatied Plaintiff by name. Id.
Additionally, a reasonabl jury could conclude from Kiaan's testimony laout the typical
manner in which audits are handiat the June 2011 audit was less than authentic. Therefore,
the record precludes the granting of summary judgment for this prong. This is especially the
case because, as mentioned above, the falsDefghdant Schumann’s statent is presumed.
See Parker v. Evening Post Pub. Gth2 S.E.2d 640, 646 (S.C. Ct. App. 1994).

iv.  Qualified Privilege
As an affirmative defense to slander, a ddBnt may assert thtite statement was made

under a qualified privilege. If the qualified prizje exists, the claim wilhil unless the plaintiff



can prove actual maliceConstant v. Spartanburg Steel Products, ,Idel7 S.E.2d 194, 196
(S.C. 1994). A qualified privilege is defined ‘4a] communication mde in good faith on any
subject matter in which the person communicahiag an interest or duty...if made to a person
with a corresponding interest or duty ev#mough it contains mattewhich, without this
privilege, would be actionable.ld. In order to maintain the privilege, “[tjhe publisher must not
wander beyond the scope of the occasidd.”

Defendants argue that they are shielded fil@hility for slander due to a qualified
privilege. (ECF No. 47-1 at 21-24). Howevgiven the dispute regamd) the intentions of
Defendant Schumann and the truthess of her statement, theuct cannot conclude as a matter
of law that Defendant Schumann’s statemerd made in good faith. @sequently, Defendants
are not entitled to summary judgment basedheir invocation o& qualified privilege.

Thus, the court denies Defendants’ summadgment motion with ipect to Plaintiff's
defamation claim.

B. Tortious Interference with an At-Will Employment Contract

In her complaint, Plaintiff alleged that f@adant Schumann’s statement that the files
Plaintiff supervised lacked evidence of adequate supervision constituted an intentional
interference with her atilemployee contract. (ECF No. 52t4). Plaintiff claimed that as a
result of the alleged interference, she was terminated by her empldyat.2. The elements for
a claim of tortious interference with a contraoe: (1) the existence of a contract; (2) the
defendant’s knowledge of the camtt; (3) intentional mrcurement of the coract’'s breach; (4)
absence of justification; and (5) damages resulting therefideBerry v. McCain274 S.E.2d
293, 296 (S.C. 1981). A contract that is terminaddlevill satisfies thecontract requirement.

See Todd v. South Carolina Farm Bureau Mut. Ins, €64 S.E.2d 293, 296 (S.C. 1981). The
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parties contest prong three, intienal procurement, and prongutr, absence of justification.
I. Intentional Procurement

Intentional procurement of thedach of contract “requiresahthe interference be for an
improper purpose or by improper methodg&fteco, Inc. v. Charleston County School Dig#2
S.E.2d 726, 732 (S.C. 2007). While harm may rdsoith the interference, “it is not necessary
that the interfering party intend such harm.stéad, it is only necessary that they intend to
interfere with either an existing contract or mdeo interfere with @rospective contract.1d.

It appears the South Carolina Suprenmi€ has embraced the discussion of improper
methods from a Virginia Supreme Court opini@ee Crandall Corp. v. Navistar Intern. Transp.
Corp, 395 S.E.2d 179, 180 (S.C. 1990) (citing te ttextensive discussion of improper
methods” inDuggin v. Adams360 S.E.2d 832 (Va. 1987)). bthat opinion, the Virginia
Supreme Court found that improper methods ofriatence “are those meatisat are illegal or
independently tortious, such as violationsstditutes, regulation®r recognized common-law
rules.” Id. at 836. The Virginia Supreme Courstd examples of improper methods which
include “threats or intimidation”, “fraud”, “misrepsentation or deceit”, “defamation”, “duress”,
and “undue influence®. Id. In addition to intent to injurehis prong may bsatisfied where a
plaintiff can demonstrate the defendant “knows tihat interfereoe is certain or substantially
certain to occur as a result of [the defendant’s] actionESTRTEMENT (SECOND) OF TORTS §
766A,Comment e (1979).

In their motion for summary judgment, Defendants argue that no genuine dispute exists

regarding the intentional procurement of aedwmh of contract. (ECF No. 47-1 at 16).

* The opinion also lists “viokce”, “bribery”, “unfounded litigation”, “misuse of inside or
confidential information”, and “breacbf a fiduciary relationship”. Duggin v. Adams360
S.E.2d 832, 836 (Va. 1987).
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Considering substantially the same argumergsugised above concerniBtaintiff’'s defamation
claim, and viewing the facts ia light most favorable to Plaintiff, the court finds there is
competent evidence “to suggest [a] purposenotive by the defendant other than the proper
pursuit of its own contractuaights with a third party.”See Eldeco, Inc642 S.E.2d at 732. In
other words, the record has created a fadafisgute as to whethddefendant Schumann was
motivated by ill will in speaking with Plaintiff supervisors, particularly since the record does
not conclusively establish that there was a lack of supervision evident in the Blefendants
had a close relationship with Specialty, dddfendant Schumann worked from Specialty’s
offices. Given this relationship and eviderafea conflict between Defendant Schumann and
Plaintiff, the court is constnaed from concluding as a mattafr law that Defendant Schumann
did not have knowledge of the probable caopsmaces of her actions, namely Plaintiff's
termination. The court also finds that a reabtmgury could infer from the circumstances that
Defendant Schumann intended to inteefwith Plaintiff's employment.
. Absence of Justification

The absence of justification for the intedece can be inferred from the circumstances.
See Camp v. Spring Morg. Corpl26 S.E.2d 304, 306 (S.C. 1993). Courts have found that
interference is justified where it is motivated by a legitimate business purpdse, e.g.,
Galliard v. Fleet Morg. Corp.880 F. Supp. 1085, 1089 (D.S.C. 1995). Defendants argue that

they are entitled to summary judgnt because Plaintiff has noepented any evidence of a lack

® There is little consensus on which party has the burden of proof as to whether interference was
improper or not. RSTATEMENT (SECOND) OF TORTS8 767,Comment k (1979). South Carolina
courts have not clearly advisedich party carries this burden. However, the court takes into
account the counsel of the Restatement (Secondpu$ which states that where the issue is
whether the actor is justified under the spectict$ as opposed to whether the actor’'s conduct is
generally culpable, the defdant should hold the burdemd. In the absence of objective proof

of Defendant Schumann’s legitimateason, i.e. a lack of supervision evident in the files, the
court is inclined to allow thigssue to proceed to trial.
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of justification for Defendant Schumann’s actiofECF No. 47-1 at 16). A majority of courts
place the burden of proof for prong justification on defendants. ERTATEMENT (SECOND) OF
TORTS 8§ 767,Comment k and Reporter's Notes or/&7 (1979). Moreoverthe court finds
Plaintiff has created a perssible inference of the absmn of justification through the
circumstantial evidence of thiterpersonal conflict betweendttiff and Defendant Schumann,
the positive reviews of Plainti§’ performance from her supervispand the allegedly atypical
manner in which the audit was conducted.

Therefore, the court denies Defendastanmary judgment motion for this claim.

CONCLUSION

Upon careful consideration ofdhentire record, the court hereD¥ENIES Defendants’

Motion for Summary Judgnm¢ (ECF No. 47).

IT ISSO ORDERED.

United States District Judge

January 27, 2014
Greenville, South Carolina
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