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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
GREENVILLE DIVISION
Scott Alan Miller, ) Civil Action No. 6:13-cv-00165-JMC

Raintiff,

V.

~— N N

ORDER AND OPINION

Carolyn W. Colvin, Acting Commissioner )
of Social Security Administratidn )

)

)

Defendant.

)

Plaintiff Scott Alan Miller (“Plaintiff”) filed this action seeking judicial review of the
final decision of the Commissionef the Social Security Admistration (the “Commissioner”)
pursuant to 42 U.S.C. 88 405(g)dat383(c)(3). This matter is be#othe court for review of the
Report and Recommendation of Uxit8tates Magistrate Judge \Ke F. McDonald, issued in
accordance with 28 U.S.C. § 636(b)(1)(B) and Lévale 73.02(B)(2)(a) D.S.C. (ECF No. 30.)

The Magistrate Judge recommended raffng the Commissioner’'s final decision
denying Plaintiff's claim for Disability Insurance Befits (“DIB”). (Id. at 31.) Plaintiff timely
filed objections to the Magisti@ Judge’s recommendation. (EGIE. 32.) For the reasons set
forth below, the courACCEPTS the recommendation of énMagistrate Judge adFFIRM S
the Commissioner’s final decision.

I RELEVANT FACTUAL AND PROCEDURAL BACKGROUND
A thorough recitation of the relevant fact@ald procedural background of this matter is

discussed in the Report and Recommendation. (See ECF No. 30 at 6H#2dourt concludes,

! Carolyn W. Colvin became the Acting Commisr of Social Security on February 14, 2013.
Pursuant to Fed. R. Civ. P. 25(d), Carolyn WIV@ois substituted for Commissioner Michael J.
Astrue as Defendant in this lawsuit.
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upon its own careful review of the record, thia¢ Magistrate Judge’s factual and procedural
summation is accurate and incorporates it byresfee. The court will only reference herein
facts pertinent to the analysis of Plaintiff's claims.

Plaintiff was born on November 6, 1964 and isgently forty-nine49) years old. (ECF
No. 12-5 at 21.) Plaintiff has a twelfth grade emlion and past relevant work experience as a
handyman and receiving clerk. (ECF No. 13-31at) He filed an plication for DIB on
October 16, 2007, alleging disability since Auglig, 2006, due to heel fractures, cervical and
lumbar spine problems, arthritis, headachepretsion, anxiety, and insomnia. (ECF No. 12-5
at 21; see also ECF No. 12-4 24.) Plaintiff's applicabn was denied initially and upon
reconsideration on June 6, 2008. (ECF No. 1&42-24.) Plaintiff then requested an
administrative hearing on August 5, 2008. @1.28.) On August 18, 2009, Plaintiff had a
hearing before an Administrative Law Jud@f@&LJ”), who found on March 11, 2010, that
Plaintiff was not under a disabiligs defined by the Social SedyriAct (“SSA”) because he was
capable of “making a successful adjustment teotvork that exists in significant numbers in
the national economy.” (ECF No. 12-2 at 32.) Thereafter, théppeals Council denied
Plaintiff's request for review on Novembd8, 2010, making the ALJ's decision the final
decision of the Commissioner for purposégudicial review (Id. at 2.)

Subsequently, on January 18, 2011, Pldintommenced an action in the United
States District Court for the District of SbuCarolina pursuant to 42 U.S.C. 88 405(g) and
1383(c)(3) to obtain judicial wew of the Commissioner’s rfal decision denying Plaintiff's
claim for DIB. (ECF No. 1 (Docket No. B1-cv-00141-JMC).) On March 28, 2012, the court
reversed the Commissioner’s final decision degyPlaintiff's claim fa DIB and remanded the

case for further proceedings. (ECB.KR5 (Docket No. 6:11-cv-00141-JMC).)



On remand, the ALJ’s decision was vacatedl a new hearing was held on June 26,
2012. (ECF No. 13-3 at 18.) Thereafter, opt8mber 18, 2012, the Alfdund that Plaintiff
was not under a disability as defined by the $88ause he was capable of “making a successful
adjustment to other work that existed in sfg@int numbers in the national economy.” (Id. at
16-17.)

On January 16, 2013, Plaintiff commenced @gdcaction in this court pursuant to 42
U.S.C. 88 405(g) and 1383(c)(3) abtain judicial review of th Commissioner’s final decision
denying Plaintiff's claimfor DIB. (ECF No. 1.) On Ma&h 11, 2014, the Magistrate Judge
issued his recommendation thae¢ tBommissioner’s final decisiahenying Plaintiff's claim for
DIB be affirmed. (ECF No. 30.)Plaintiff filed timely objectbns to the Magistrate Judge’s
recommendation on March 27, 2014. (ECF No. 3Zhe Commissionefiled a response to
Plaintiff's objections on Apl 14, 2014. (ECF No. 33.)

. LEGAL STANDARD AND ANALYSIS

A. The Magistrate JudgeReport and Recommendation

The magistrate judge makes only a recommeémaldo this court. The recommendation
has no presumptive weight. The responsibilityniake a final determination remains with this

court. See Mathews v. Weber, 423 U.S. 260-21 (1976). The court reviews de novo only

those portions of a magistraiedge’s report and recommendatito which specific objections
are filed, and reviewshose portions which are not objettttn - including those portions to
which only “general and conclusory” objections hde=n made - for clear error. Diamond v.

Colonial Life & Acc. Ins. Co., 416 F.3d 310, 3(&h Cir. 2005); Camby v. Davis, 718 F.2d 198,

200 (4th Cir. 1983); Orpiano v. Johnson, 687 F.2d 44, 47 (4th Cir. 1982). The court may accept,

reject, or modify, in whole oin part, the recommendation ofetimagistrate judge or recommit



the matter with instructionsSee 28 U.S.C. § 636(b)(1).

B. The Court’'s Standard of Review

The role of the federal judiciary in themathistrative scheme established by the Social
Security Act is a limited one. Section 405(g) of the Act provides, “the findings of the
Commissioner of Social Security as to any facsupported by substtal evidence, shall be
conclusive . ...” 42 U.S.C. § 405(g). “Sulndial evidence has been defined innumerable times

as more than a scintilla, but less than eppnderance.”_Thomas v. Celebrezze, 331 F.2d 541,

543 (4th Cir. 1964). This standard precludes aae review of the factual circumstances that

substitutes the court’s findings ftinose of the Commissioner. S¥éek v. Finch, 438 F.2d

1157 (4th Cir. 1971). The counbust uphold the Commissionertecision as long as it is

supported by substantial evidence. $ta&lock v. Richardson, 483 F.2d 773, 775 (4th Cir.

1972). “From this it does not follovinowever, that the findings tiie administrave agency are
to be mechanically accepted. The statutorily tgemight of review contemplates more than an

uncritical rubber stamping of the adminisiva agency.” _Flack v. Cohen, 413 F.2d 278, 279

(4th Cir. 1969). “[T]he courtsnust not abdicate their responsitlilto give carefil scrutiny to
the whole record to assureaththere is a sound foundatiorr ine [Commissioner’s] findings,
and that this conclusion istianal.” Vitek, 438 F.2d at 1157-58.

C. The Magistrate JudgeReport and Recommendation

In the thoroughly prepared Report anécBmmendation, the Magistrate Judge, after
providing an exhaustive review ®flaintiff's medicalhistory, found that th ALJ appropriately
considered the combined effect of Plaintiffisultiple impairments at step three (3) of the
sequential evaluation process. (ECF No. 3P3at Specifically, the Mgistrate Judge observed

that the ALJ “considered Listings 1.QR04, 1.06, 12.04, 12.06, and 12.10 [at step three (3)] and



found that the plaintiff did not k@ an impairment or combinati of impairments that met or
medically equaled these Listings.” (ld. at @#ting ECF No. 13-3 at 8-11).) The Magistrate
Judge further observed that “[c]oaty to the plaintiff's argumenthe ALJ expressly ‘considered
the combined effects of the claimant’s impaintse both severe and non-severe,” in assessing
whether the plaintiff was presumptively disablewer the Listings.” _(1d. (citing ECF No. 13-3
at 11).)

The Magistrate Judge also found thatbstantial evidence supported the ALJ’'s
assessment of Plaintiff's creditability in “that while the plaintiff’'s medically determinable
impairments could reasonably be expectedcémse some of his alleged symptoms, his
statements concerning the intensity, persistead, limiting effects of the symptoms were not
credible to the extent they were inconsisteith the RFC assessment.” (ld. at 28 (citing ECF
No. 13-3 at 12).) In support dtis finding, the Magitrate Judge notedahwhile the ALJ did
find that Plaintiff was extremelyimited such that he could ngerform a full range of light
work, “there still existed a sigiidant number of jobs in the tianal economy that the plaintiff
remained capable of performing.” (ld. at 28-29.)

Finally, the Magistrate Judggetermined that substantievidence supported the ALJ's
assessment of (1) the weight given to the iopis of Plaintiff's teating physicians and (2)
Plaintiff's residual functional capagi{*"RFC”). In this regard, th Magistrate Judge agreed with

the ALJ giving “very limited weight” to the opinion of Dr. Mark Bea#nd little weight to the

z Mark Beale, M.D., began seg Plaintiff in November 2003or medication management.
(ECF No. 13-2 at 46.) On Felary 18, 2009, Dr. Beale opined thaintiff “is unable to work
due to pain and depression and ffects of medications which hall need chronically.” (I1d.)



opinion of Dr. Greg Niemér (Id. at 30-31.) Specifically, the Mistrate Judge agreed with the
ALJ that (1) Dr. Beale failed todentify any specific sie effect from the pintiff's medications,
and he did not explain how the plaintiff's chronic need for medicationfedsno any persistent,
work-related functional limitations”; and (4pr. Niemer’s opinion was “without definition
regarding functional caeity” and “was contrary to the gihtiff's reports to Dr. Robinséthat
he could perform basic activitie$ daily living withoutsignificant difficulties” (Id. (citing ECF
No. 13-3 at 14).) The Magistrafeidge further agreed with tld.J's assessment of Plaintiff's
RFC based on “plaintiff's testimony that he ablift 20 pounds and had no difficulty using his
hands; examination findings . . . showing the rglfi had 5/5 motor strength in his upper and
lower extremities with slightly decreased sensation and good range of motion in his left hip and
ankle; . ...” (Id. at 31.)

Based on the foregoing, the Magistratedge concluded thathe Commissioner’'s
decision is based upon substantial evidence and should be affirmed by thigIcourt.

D. Plaintiff’s Objections and the Commissioner’'s Response

Plaintiff contends that hiebjections support reviewing “anethie disputed factual and
legal issues raised by the appeal.” (EQB. 32 at 1.) Objections to the Report and

Recommendation must be specific. See M.Schronce, 727 F.2d 91, 94 & n.4 (4th Cir. 1984)

3 Greg W. Niemer, M.D., first examined Plaffiton February 9, 2009. (ECF No. 13-2 at 53.)
On June 21, 2010, Dr. Niemer opined that Plaistithronic fiboromyalgia “worsens the severity
of his daily pain, and greatbffects his daily activities.”(ECF No. 13-8 at 8.)

4 David W. Robinson, M.D., performed a cohative independent medical evaluation of
Plaintiff on February 22, 2011. (ECF No. 13-&#+76.) Dr. Robinson opidehat Plaintiff did

not have limitations “in vision, hearing, or speech” and “can perform probably light and
infrequent lifting and aaying.” (Id. at 73.) Dr Robinson further opinethat Plaintiff “has
limitations in his ability to stad and walk for moderate torlg distances” and is not a good
candidate “for heavier lifting and frequent iliy or pulling activities” or “for driving and
traveling for occupational acities.” (I1d.)



(failure to file specific objections constitutes aiwea of a party’s right to further judicial review,
including appellate review, ithe recommendation is accepted by the district judge); see also
Camby, 718 F.2d at 199 (in the absence of speglijections to the Report of the magistrate
judge, this court is not requado give any explanation f@dopting the recommendation).

Plaintiff first objects tathe Report and Recommendation to the extent the Magistrate
Judge “bases his approval of the ALJ’s decigsioriobjective medical evidee’ or ‘other record
evidence.” (ECF No. 32 at 1.)Accordingly, Plaintiff assertghat if the Magistrate Judge’s
recommendation is based on a more detailedxpansive reading of the facts than the ALJ’s
decision, then the court should reject teeommendation._(Id. at 1-2.)

Plaintiff next objects to th#agistrate Judge’s failure @ddress the ALJ’'s substandard
analysis of the combined impact of Plaintiffswltiple severe and non-severe impairments.”
(Id. at 2.) Plaintiff specifieshat “[tihe ALJ did not undertake a ‘combination of impairments
analysis’ - he simply made a variety of remarksjuding that the Platiff's medical conditions
had not killed him, caused end stage organ damage, hospitalizationpmic aare, and that he
could perform some activities of daily livingnone of which had anything to do with the
cumulative effect of his multiple impairments on hislity to work.” (1d.) The ALJ further did
not “properly analyze whether the combinedeef$ of those impairments equaled a listing in
severity, even though they may not have fudftllevery requirement of any one particular
listing.” (1d.)

Plaintiff's third objection isto the Magistrate Judgefailure to address the ALJ's
lackluster credibility determination._ (Id. at 3.) tims regard, Plaintiff contends that substantial
evidence does not support the Commissioneztgsion because “[tihe ALJ focused on the few

circumscribed activities which . . . [Plaintiffyas able to do, failed to consider his well-



established limitations, asupgported by the meditaecord, and improperly relied upon a
supposed lack of objective medioatidence - as he rejects fails to consider the medical
evidence which supportsddibility.” (1d.)

In his fourth objection, Plaintiff contendsaththe Magistrate Judge erred by finding that
the ALJ appropriately did not giveontrolling or significant weight to the opinions of Plaintiff's
long-term treating physicians. (IdBlaintiff asserts thahis was in error because these opinions
were “well supported by medicalpccepted clinical and laboratotyagnostic techniques.”_(Id.
at 4.) Plaintiff further surmises that the oelyplanation for the rulingsf both the ALJ and the
Magistrate Judge is that theydam “from a position that the ctaant was not disabled and . . .
then search[ed] the record for evidence to support this proposition.” (Id.)

In response to Plaintiff's obgtions, the Commissioner assettiat Plaintiff's objections
consist of unsubstantiated arguments and requleststhe court “reject Plaintiff's objections,
adopt the Magistrate Judgeiell-reasoned and thorough et and Recommendations, and
affirm the Commissioner’s final deston that Plaintiff was not disabled within the strict confines
of the Social Security Act.” (ECF No. 33 at 7.)

E. The Court’'s Review

The court has reviewed Plaintiff's objemts to the Magistrate Judge’s Report and
Recommendation. Aftede novo review of Plaintiff's objections, the court finds that the
Magistrate Judge performed a thorough analysis ofdherd, including his evaluation of the
medical evidence as it relates Riaintiff's objections. In tis regard, the court overrules
Plaintiff's objections to the Mgistrate Judge’s findings thahe ALJ (1) properly evaluated
Plaintiff's credibility, (2) sufficiently addressedettombined effect of Plaintiff’'s impairments,

and (3) gave appropriate weidiat the opinions of Plaintiff's &ating physicians. Specifically,



the court finds that there is evidence in theord to support the ALJ’s assessment of Plaintiff's

credibility regarding the extent of his limitans. Shively v. Heckler, 739 F.2d 987, 989 (4th

Cir. 1984) (“Because he had the opportunity to observe the demeanor and to determine the
credibility of the claimant, the ALJ’'s observai® concerning these questions are to be given
great weight.”) (citation omitted). The courtrther finds that the evidence in the record
supports the ALJ’s assessment of the o effect of Plaintiff's impairmentsnd the weight

given to the opinions of Plaifits treating physicians._See,qg., Walker v. Bowen, 889 F.2d 47,

50 (4th Cir. 1989) (“[T]he ALJ mst adequately explain his ber evaluation othe combined
effects of the impairments.”); Craft v. g, 164 F.3d 624, 1998 WL 702296, at *2 (4th Cir.
1998) (internal citation omitty (“A district court wll not disturb an ALJ’s determination as to

the weight to be assigned to a medical apiniincluding the opinion of a treating physician,

5 The ALJ addressed and explained the combiffedts of Plaintiff's impairments as follows:

Finally, the undersigned has considered tombined effects of the claimant’s
impairments, both severe and non-severe, set forth above, and has determined that
through the date last insured, the findindatesl to them are not at least equal in
severity to those described linstings 1.00, 2.00, 4.00, 5.00, 6.00, 11.00, 14.0, et
seqs. _See also Walker v. Bowen, 889 F2d4th Cir. 1989). Specifically, the
undersigned notes that the claimantorthopedic and musculoskeletal
impairments resulted in some lifting limitations; however, he remained highly
functional, living independentlyithout the need of assistance. He required use

of medications, which reduced his symms and did not lead to inpatient
hospitalizations. He had, diffuse myalgaagh some sleeping difficulties with
negative blood work for rheumatoid arthriti€Exhibit 27F). Inaddition, as noted
above, he had mild to moderate menialitations that failed to reach Listing

level or prevent him from performing adties of daily living. He also did not

have damage to other parts of his body or end-organ damage as a result of his
impairments. Finally, he did not requin@spitalizations or chronic care for his
condition. As a result, the undersigned finds that through the date last insured, the
combined effects of the claimant’s imipmnents, both severe and non-severe, set
forth above, and has determined thabtigh the date last insured, the findings
related to them are not at least equal in severity to those described in Listings
1.00, 2.00, 4.00, 5.00, 6.00, 11.00, 14.0, et segs.

(ECF No. 13-3 at 11.)



absent some indication that the ALJ has dredgetpecious inconsistencies’ or has not given
good reason for the weight afforded a paracuwdpinion.”). Based on the foregoing, the court
finds that substantial evidence supports then@assioner’'s conclusion that Plaintiff was not
disabled because he was capable of performimgr etork available in the national economy.
1.  CONCLUSION

Upon careful consideration dhe entire record, the couACCEPTS the Magistrate
Judge’s Report and Recommendationonporating it by reference, alfIFFIRMS the final
decision of the Commissioner demg Plaintiff's claim for DisaHity Insurance Benefits.

IT ISSO ORDERED.

United States District Judge

September 30, 2014
Columbia, South Carolina
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