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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
GREENVILLE DIVISION

Cecil Allen Simmons, #177634, Civil Action No.: 6:14-cv-4803-RBH

Petitioner,

v ORDER

N N N N N N

The State of South Carolina and )
Warden of Ridgeland Correctional)
Institution,

Respondent.

N N N N

Petitioner, state prisoner proceedpr se initiated this suit by filing a Petition for a Writ

of Habeas Corpus pursuant to 28 U.S.C. § 2254 on December 22,26dRet., ECF No. 1. The

|

matter is now before the court for reviewtbé Report and Recommendation (“R & R”) of Unite
States Magistrate Judge KevinMcDonald, filed on January 12, 2015SeeR & R, ECF No. 15.
In the R & R, the Magistrate Judge recommetidg Petitioner’s petitin be dismissed without
prejudice because the Petition is successtee idat 4. The Magistratdudge also recommends
that a certificate of@pealability be deniedSee id. Petitioner timely filed objections to the R & R
on January 29, 20155eePet.’s Objs., ECF No. 20.
STANDARD OF REVIEW
The Magistrate Judge makes only a mowendation to the district court. The
recommendation has no presumptive weight. fdsponsibility to make a final determinatior
remains with the district courtMathews v. Webe#23 U.S. 261, 270-71 (1976). The Court [s

charged with making de novodetermination of those portions of the R & R to which specific

! This matter was referred to the Magistrate &upgrsuant to 28 U.S.C. § 636(b)(1)(B) and Loc
Rule 73.02(B)(2)(c), D.S.C.
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objection is made, and the court may acceptectejor modify, in whole or in part, the
recommendation of the Magistraledge, or recommit the mattertvinstructions. 28 U.S.C. §
636(b)(1).

The court is obligated to conductde novoreview of every portin of the Magistrate
Judge’s report to which obgtions have been filedd. However, the court need not conduadea
novo review when a party makes only “generataconclusory objectionthat do not direct the
court to a specific error in the magistratpt®posed findings and recommendation€fpiano v.
Johnson 687 F.2d 44, 47 (4th Cir. 1982) (“[D]e novo review [is] unnecessary in . . . situations when
a party makes general and conclusory objectionsdthabt direct the court to a specific error in the
magistrate’s proposed findings and recommendabionrhe Court reviewsnly for clear error in
the absence of a specific objectioBee Diamond v. Colonialife & Accident Ins. C9.416 F.3d
310 (4th Cir.2005). Furthermore, in the absencspectific objections to the R & R, this Court i$
not required to give any explanation for adopting the recommendafiea.Diamond416 F.3d at
315;Camby v. Davis718 F.2d 198 (4th Cir. 1983).

DiscussiON

Petitioner was convicted of kidnapping and tfidegree criminal sexual conduct, and is
serving a 30 year sentence for the former adion and a 25 year sentence on the lat&seECF
No. 1l at 1, 3, 17. Petitioner's exhibits indicate that he has filethlaotfofour applications for post-
conviction relief (“PCR”). SeeOpinion, ECF No. 1-1 at 1-2. f®ner’s second application for
PCR was successful, with the Court reducingsaistence on the kidnapping conviction from gn
original sentence of k& down to 30 yearsSeeECF No. 1 at 5. Petitioner filed subsequently filed|a
third PCR application, which was denied and dismisssebECF No. 1-1 at 2. Petitioner failed tg

appeal the dismissal of the third PCR, butdfile fourth PCR applicath arguing that his PCR




counsel was ineffective for failing eppeal and seeking belated agdps the third applicationSee
id. The State of South Carolina concededtthe was entitled to belated reviewSee id.

Ultimately, however, the Court of Appeals cocted the belated review and affirmed.

—

In the R & R, the Magistrate Judge recoemds the Court dismiss the Petition withod
prejudice. SeeECF No. 15 at 4. The Magiate Judge noted that Retner previously brought an
action under 8§ 2254 challemgj his convictions.SeeOrder,Simmons v. Stat&o. 6:06-153-RBH,

2007 WL 954144 (D.S.C. Mar. 26, 2007). Respondentred for summary judgment in thai

174

matter, and the Magistrate Judge recommended dismiS&a. id. The undersigned adopted the

>

Magistrate Judge’s R & R and granted the orotior summary judgment, dismissing the petitio
with prejudice. SeeECF No. 15 at 2-3. Accordingly, the Matgate Judge notdbat the present
petition is successive, as the previous petition was adjudicated on the nseésd.at 3. The
Magistrate Judge explains th@etitioner has not shown that heceived leave from the Fourth
Circuit to file a second or successive § 2254 petiti@ee id.at 4. Accordingly, the Magistrate
Judge recommends that the Petition be dised without prejudiceand without requiring
Respondent to file a return.

Petitioner timely filed objections to the Magate Judge’s R & R. In his objections
Petitioner does not direct the Cotw any particular error in the & R, aside from a generalized

assertion that he objects to the R & 8e generalfeCF No. 20. Instead, B@oner argues that he

D

was sentenced to an “illegal life sentence” andegally asserts that his counsel was ineffectiv
inquiring of the Court how hean “bring action” on herSee idat 1. Petitioner also contends thgt
he was discriminated against atid not receive a fair trialSee idat 2.

Accordingly, as Petitioner has not providetd apecific objections to the R & R, the Count

need only conduct a review for cleara. Nevertheless, after a fule novoreview of the record,




the Court agrees witthe analysis of the MagisteaJudge as set forth in the R & R. This petition
successive and Petitioner has not bgigan leave to file a successipetition by the Fourth Circuit.
Therefore, dismissal wibut prejudice is warranted.
CERTIFICATE OF APPEALABILITY
A certificate of appealability Winot issue absent “a substahtshowing of the denial of a
constitutional right.” 28 U .S.G& 2253(c)(2). When the districbart denies relief on the merits, g
prisoner satisfies thisatdard by demonstrating that reasongbiests would findthat the court's

assessment of the constitutionaicis is debatable or wrongSlack v. McDanigl529 U.S. 473,

484, (2000)see Miller—El v. Cockrell537 U.S. 322, 336—38 (2003). When the district court denj

relief on procedural grounds,ehprisoner must demonstrabeth that the dispositive procedural
ruling is debatable, and that tpetition states a debatable claimtbé denial of a constitutional
right. Slack 529 U.S. at 484-85. In the instant mattbe Court concludes that Petitioner ha
failed to make the requisite showing“tdfe denial of a constitutional right.”

CONCLUSION

After a thorough review of the record in thiase, the Court agrees with the Magistra

Judge that Petitioner's § 2254 Petit should be dismissed without prejudice. Accordingly, the

Report and Recommendation of thedvidrate Judge is adopted andorporated by reference.
Therefore, it iSORDERED that Petitioner's Petition for a Writ of Habeas Corpus
DISMISSED without prejudiceand without requiring Re®ndent to file a return. IT IS
FURTHER ORDERED that a certificate ofppealability iSDENIED because the Petitioner has
failed to make “a substantial showing of thenidé of a constitutionaright.” 28 U.S.C. §

2253(c)(2).
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IT ISSO ORDERED.

Florence, South Carolina
May 8, 2015

s/ R. Bryan Harwell

R. Bryan Harwell
United States District Judge




