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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
GREENVILLE DIVISION

EdwardCharlesCain,
Civil Action No. 6:15-4964-TMC
Haintiff,

V. ORDER

~— e

Nancy A. Berryhill, Acting Commissioner )
of SocialSecurity,

)
)
Defendant. )
)

The plaintiff, Edward Charles Cain (“Cé&)nbrought this action pursuant to the Social
Security Act (“SSA”), 42 U.S.C. 8§ 405(g), seekipglicial review of afinal decision of the
Commissioner of Socialegurity (“Commissioner”},denying his claim fobisability Insurance
Benefits (“DIB”). In accordance with 28 U.S.C. 8§ 636(b)(1) and Local Civil Rule
73.02(B)(2)(a), D.S.C., this matter was referred toagistrate judge faretrial handling. Now
before this court is the magistrataidge’s Report and Reconemdation (“Report”),
recommending the court to affirm tif@ommissioner’s decision. (ECF No. Z0)Cain filed
objections to the Report (ECF No. 23), and thbommissioner responded to those objections
(ECF No. 24). Accordingly, thisatter is now ripe for review.

BACKGROUND
Cain applied for DIB on October 17, 2014dlleging disabilitybeginning on July 20,

2008. Cain’'s application was denied initiaiypd on reconsideration. On March 4, 2014, an

1 Nancy A. Berryhill became the Acting Commissioner of thei@®&ecurity Administratin on January 27, 2017.
Pursuant to Fed.R.Civ.P.25(d), Berryhill should be substifote@arolyn W. Colvin as the defendant in this action.
2 The magistrate judge's recommendation has no presumptive weight, and the responsibility for making a final
determination remains with the United States District Coathews v. Weber, 423 U.S. 261, 270 (1976). The
court is charged with making a de novo determination of those portions of the Report to which spfion is
made. The court may accept, reject, or modify, in wioolen part, the recommendation made by the magistrate
judge or recommit the matter with instructions. 28 U.S.C. § 636(b)(1).
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Administrative Law Judge (“Al") heard testimony from Caiand a vocational expert. On
August 5, 2014, the ALJ issued a decision denying Cain’s claim.

In his decision, the ALJ found that Cain suffered from the following severe impairments:
right and left knee pain, rightipain, right and left shoulderipaand obesity. (ECF No. 20 at
2). The ALJ went on to find that Cain’s impaimte did not meet or medically equal the criteria
for any of the listed impairments through theediast insured of December 31, 2012. The ALJ
found that, despite Cain’s limitations, jobsig&d in substantial numbers in the national
economy that he could have perfad. (ECF No. 20 at 3). Casought review of his case by
the Appeals Council. The Appeals Council der@adn’s request for review, making the ALJ’s
decision the final decision of the @anissioner. This action followed.

STANDARD OF REVIEW

The federal judiciary has a limited role in the administrative scheme established by the
SSA. Section 405(g) of the Act provides, “the findings of the Commissafn®ocial Security
as to any fact, if supported bylmtantial evidence, shall be conclusive . . . .” 42 U.S.C. §
405(g). “Substantial evidence has been defined as more than a istilla, but less than a
preponderance.” Thomas v. Celebrezze, 331 F.2d 541, 543 (4th Cir. 1964). This standard
precludes a de novo review of tfaetual circumstances that stihges the court’s findings for
those of the CommissioneNitek v. Finch, 438 F.2d 1157 (4th Cir. 1971)Thus, in its review,
the court may not “undertake te-weigh conflicting evidence, rka credibility determinations,
or substitute [its] ow judgment for that of the [Commissioner]Craig v. Chater, 76 F.3d 585,
589 (4th Cir. 1996).

However, “[flrom this it does not follow . .. that the findings of the administrative

agency are to be mechanicalgcepted. The statutorily grantedht of review contemplates
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more than an uncriticalbber stamping of the adnistrative agency.’Flack v. Cohen, 413 F.2d
278, 279 (4th Cir. 1969). Rather, “the courtssioot abdicate their sponsibility to give
careful scrutiny to the whole record to assuhat there is a sound foundation for the
[Commissioner’s] findings, and thttis conclusion is rational.Vitek, 438 F.2d at 1157-58.
DISCUSSION
In his objections, Cain comtds that the magistratedge erred by finding (1) that
substantial evidence supported the ALJ’'s findthgt Cain did not have an impairment or
combination of impairments that met or neadly equaled the sexity of Listing 1.02 and (2)
that the ALJ properly addressed the exangrmphysicians’ and expé&stopinion evidence.
First, Cain alleges thate¢hALJ erred because evidence shows that Cain meets some of
the factors cited in § 1.00B2b(23uch as the inability to la a reasonable distance at a
reasonable pace and the inability to carry outineuambulatory activitiesand, therefore, he
meets the definition of “inabilitto ambulate effectively.” (EF No. 23 at 2). The inquiry
before the court is whether the ALJ’s deterrtiova that, despite Cain’s lower extremity joint
impairments, he did not satisfy Listidig02 is supported by substantial eviden8ee 42 U.S.C.
8§ 405(qg);see also Craig, 76 F.3d at 589.
Listing 1.02provides,in relevant part:
Major dysfunction of a joint(s) (du any cause): Characterized by gross
anatomical deformity (e.g., sublu@, contracture, bony or fibrous
ankylosis, instability) and chronic joint pain and stiffness with signs of
limitation of motion or other abnormal mon of the affected joint(s), and
findings on appropriate medically acceptable imaging of joint space
narrowing, bony destruction, or ankylesif the affected joint(s). With:
A. Involvement of one major periphal weight-bearing joint (i.e., hip,

knee, or ankle), resulting in inabilitp ambulate effectively, as defined
in 1.00B2b . . ..

320 C.F.R. Pt. 404, Subpt. P, App. 1 § 1.02.



20 C.F.R. Pt. 404, Subpt. P, App. 1 8§ 1.02. @nad for defining the inability to ambulate
effectively is provided in the introductoopmments to the Musculoskeletal Listings:
Inability to ambulate effectively means artreme limitation of the ability to
walk; i.e., an impairment(s) that interferes very seriously with the individual's
ability to independently initiate, sustaior complete activities. Ineffective
ambulation is defined generally dsaving insufficient lower extremity
functioning (see 1.00J) to permit indepemnid@mbulation without the use of a
hand-held assistive device(s) thlmits the functioning of both upper
extremities. (Listing 1.05C is an exdem to this general definition because
the individual has the use of only omgper extremity due to amputation of a
hand.)
20 C.F.R. Pt. 404, Subpt. P, App. 1 8§ 1.00B2b(Ihe comments further provide several
examples of ineffective ambulation, such as tlability to walk a blockat a reasonable pace on
rough or uneven surfaces; use public transportatperform routine activities that require
walking, such as shopping and banking; and claribw steps at a reasonable pace with the use
of a hand railld. § 1.00B2b(2).

The ALJ detailed ways in which the record established Cain’s ability to ambulate
effectively. (ECF No. 10-2 al5-25). The fact that Cain gelarly appeared at medical
appointments without using a hand-held ds@sdevice showed that he could ambulate
effectively without the use of hand-held assistive device, thereby falling short of the general
definition in 8 1.00B2b(1). (ECF Nos. I0at 4, 9, 11, 15, 17, 23-31, 73, 84, 96-97 and 10-8 at
5, 7). Moreover, the record contains no meditecumentation establisig that Cain required
the use of a hand-held assistdevice and describing the circumstes for which it was needed.
See SSR96-9p, 1996 WL 374185, at *7 (“To find that andidneld assistive device is medically

required, there must be medical documentation establishing the need for a hand-held assistive

device to aid in walking or staing, and describing the circurastes for which it is needed



(i.e., whether all the time, perio@ity, or only in certain situatns; distance and terrain; and any
other relevant information).”). Furthermore,i€aonceded to Dr. Korn during an examination,
as well as in his objections,ahhe did not use a cane much ¥alking “so he did not get into
the habit of [using] it.” (ECF Nod0-7 at 41, 43, 64 and 23 at 2).

As described by the magistrate judge, the nebaadicates that Cain was able to perform
routine ambulatory activities such as walking and down stairs, picking up a few items from
the grocery store, handling lighbusehold chores, and attending tiaughter’s school functions.
(ECF No. 10-7 at 41, 84). The record aladicated that Cain walked on a treadmill and
exercised at a gym. (ECF NdK)-7 at 11 and 10-8 at 13). These activities are incompatible
with the severity required to meet Listing 1.02.

Cain relies on the opinion of Dr. Bruce irstobjection to assert his impairment. (ECF
No. 23 at 2). However, as the magistrate @idddressed, the ALJ gave limited weight to the
opinion of Dr. Bruce due to inconsistency wilagnostic testing, inconsistency with Cain’s
daily activities as described inetlrecord, and the fact that Dr.U8e gave percentage disability
ratings for worker’s compensation purposes thdtnot set forth any functional limitations and
were of limited value for assessing Cainiork capacity. (ECF No. 10-2 at 23-24).
Additionally, Cain mentions his BMI and allegjthat it “cannot possibly under any circumstance
help his knees get better . . . .” (ECF No. 23)atThe ALJ addressed @& BMI in detail and
stated that its effects “have been considevedn determining a residutunctioning capacity,”
and “in reaching the conclusions herein.” (ECF No. 10-2 at 19s&8Jphnson v. Colvin, C.A.

No. 2:12-cv-1475-JMC, 2013 WL 5139122, at *11 (@SSept. 11, 2013) (“The court is
permitted to take the ALJ at his word.” (citifRtpherty v. Astrue, 515 F.3d 1067, 1071 (10th Cir.

2007) (taking the ALJ at his word when he stathdt he consideredll of the claimant's
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impairments in combination))). In makingshdetermination regardinListing 1.02, the ALJ
considered the entire recordECF No. 10-2 at 15) (“[T]he reco is devoid of evidence of
involvement of one major peripheral weight-bagrjoint resulting in thenability to ambulate
efficiently . . .”). In his olgction, Cain points to no addition@vidence supporting his position.
Reviewing the record as a whole, Cain hasthtio demonstrate that the ALJ’s decision was
unsupported by substantial evidence or reachedudgfn application of an incorrect legal
standard.See Celebrezze, 331 F.2d at 545 (stating that the olant has the burden of proof).

Second, Cain alleges that the ALJ erred lyntato give greater weight to the opinions
of Drs. Bruce, Korn, Tollisonand Fridy and by giving too muckeight to the opinions of Drs.
Clarke and Stallworth. (ECF No. 23 at 3). Cain reiterates the same argument that was presented
to and addressed in depth by the magistrate judige.42 U.S.C. 8§ 405(g)Craig, 76 F.3d at
589; Nichols v. Colvin, No. 2:14-cv-50, 2015 WL 1185894, &# (E.D. Va. Mar. 13, 2015)
(stating that “a mere restatemaftthe arguments raised inetlsummary judgment filings does
not constitute an ‘objection’ for the purposeditrict court review.” (citation omitted)).

Cain’s argument was adequately addressdtérclear and well-reasoned Report. Like
the magistrate judge, the codimds that the ALJ properly coitered the opinions and that
substantial evidence supports the weitjat he afforded to those opinionSee e.g., Sanley v.
Barnhart, 116 F. App’x 427, 429 (4th Cir. 2004) (disagreeing with the argument that the ALJ
improperly gave more weight to residual funathl capacity assessments of non-examining state
agency physicians over those of examiningygicians and finding that the ALJ properly
considered evidence provided byose physicians in context other medical and vocational
evidence);see also 20 C.F.R. 8§ 404.1527(e)(2)(i) (Statgency medical and psychological

consultants and other program physicians, psydhstis, and other medicapecialists are highly
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qualified . . . [and] are also experts in Soccurity disabilityevaluation. Therefore,
administrative law judges must consider [theinfdings and opinions as opinion evidence”).
CONCLUSION

After carefully reviewing th record, the court finds thahe ALJ, in reviewing the
medical history and subjective testimony, conddic@ethorough and detailed review of Cain’s
impairments, arguments, and functional capacitykewise, the magistrate judge considered
each of Cain’s arguments and properly addresseti in turn, finding them without merit. The
court finds no basis for disturig the Report. Accordingly, the court adopts the Report and its
recommended disposition. Therefore, for tleasons set out above&dain the Report, the

Commissioner's final decision Ad~FIRM ED.

IT ISSO ORDERED.

gTimothy M. Cain
UnitedState<District Judge

Anderson, South Carolina
March 3, 2017



