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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
GREENVILLE DIVISION

Tony Curtis Gilmore,
Civil Action No. 6:16-cv-00059-JMC
Plaintiff,

V.
ORDER AND OPINION
Nancy A. Berryhill, Acting Commissioner
of Social Security,

Defendant.

N N N N N N N N N N N

Plaintiff Tony Curtis Gilmore filed this #ion seeking judicialreview of the final
decision of the Commissioner of the Soc&écurity Administration (the “Commissioner”)
pursuant to 42 U.S.C 88 405(dB383(c)(3). (ECF No. 1.)

This matter is before the court for revieivthe Report and Recommendation (“Report”)
of United States Magistrate Judge Kevin F. McDonald, issued in accordance with 28 U.S.C. §
636(b)(1)(B) and Local Civil Rule 73.02(B)(2)(d).S.C.). (ECF No. 20.) On January 6, 2017,
Magistrate Judge McDonald recommended thigtdburt affirm the Cmmissioner’s decision to
deny Plaintiff disability insuragze benefits (“DIB”). (ECF No. 2@t 36.) Plaintiff timely filed
Objections to the Report (“Objectionsdn January 20, 2017 (ECF No. 22), to which the
Commissioner filed a Reply on Bieiary 1, 2017 (ECF No. 23).

For the reasons set forth below, the c&CEPTS the Magistrate Judge’s Report and
Recommendation (ECF No. 20) a®d~FIRMS the decision of theCommissioner denying
Plaintiff's claim for DIB.

|. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND
The Report contains a thorough recitation of the relevant factual and procedural

background of this matter. (ECRo. 20 at 1-21.) The coudoncludes, upon its own careful
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review of the record, that tHeeport’s factual and proceduralnsonation is accurate and adopts
this summary as its own. The court will only mefiece background pertinent to the analysis of
Plaintiff's claims.

Plaintiff was born on July 9, 1962, and is enetty 55 years old. (ECF No. 11-3 at 4.)
Plaintiff filed an applicatio for DIB on August 11, 2006, whicalleged disability since
September 13, 2005. (ECF No. 11-5 at 17.) PRiotaimed he suffered from the following
severe impairments: spinal steispsepidural fibrosis, degenenati disc disease of the lumbar
spine, failed back syndrome, post lumbamilzectomy syndrome, lumbar spondylosis, left
lumbar facet syndrome, and myofascialinpayndrome between September 13, 2005 and
December 2, 2008. (ECF No. 20 at 3.) Plairdiffhitial DIB application was denied on
November 2, 2006 (ECF No. 11-3 at 112), arsbalpon its reconsideration on February 26,
2007 (ECF No. 11-3 at 114). As a result, Plaintiid a request for an administrative hearing on
March 3, 2007. (ECF No. 11-4 at 33.) Oredember 5, 2008, Plaintiff appeared at an
administrative hearing before Administrative Law Judge Rdbgan (“ALJ Egan”). (ECF No.
11-2 at 91-112.) On May 5, 2009, ALJ Egan foundt tRlaintiff was not under disability as
defined by the Social Security Act (“SSA”) besauPlaintiff could perform a significant number
of jobs in the national economy. (ECF No. 1B#212-25 (citing SSA 8§ 1614(a)(3)(A)).) On
March 2, 2011, the Appeals Council remanded the case to ALJ Egan for review because “the
decision does not explain the weight given toiractional assessment by Dr. Ekunsanmi . . . to
the assessments of medical consultants .[and] does not explain the weight given to a
vocational opinion.” (ECMNo. 11-3 at 18-19.)

Plaintiff appeared at a second administratiearing before ALJ Egan. (ECF No. 12-1 at

58-113.) After review, ALJ Egan granted Plaih&fpartially favorable decision on October 26,



2011, finding Plaintiff disabled lggnning on August 1, 2009. (ECF No. 11-3 at 21-23.) On April
10, 2012, the Appeals Council remanded ALJ Egal®sision and reagpied the case to a
different administrative law judg® “[flurther evaluate [Plaintif§] subjective complaints . . .
[and] [g]ive further considerain to [Plaintiff's] maximum resiual functional capacity . . . .”
(ECF No. 11-3 at 43.)

Plaintiff appeared at his third admineive hearing held on October 2, 2012, before
Administrative Law Judge Theresa R. Jenki/d.J Jenkins”). (ECFNo. 11-2 at 27-43.) ALJ
Jenkins issued a partially favorable decisiomglifng the plaintiff disabled on December 3, 2008.
(ECF No. 11-2 at 7.) Plaintiff's appeal wdsnied by the Appeals Council, which made ALJ
Jenkins’ decision the final decisiaf the Commissioner for purposesjudicial review at that
time. (ECF No. 11-2 at 2.)

On June 19, 2013, Plaintiff filed an action time United States District Court for the
District of South Carolina against the Comsmser. (ECF No. 12-3 at 16-22.) On June 11,
2014, the court reversed the decision of the Commissioner and remanded the case back to the
Commissioner for further proceeds. (ECF No. 12-3 at 8-11G({Imore v. Colvin C/A No.
6:13-cv-01443-JMC (D.S.C. Jurd, 2014) (ECF No. 43) (recomnuing that the court affirm
the Commissioner’s decision thRtaintiff was disabled since December 3, 2008 and “further
recommends, upon the [Commissioner’s] mofidmat the court reverse the [Commissioner’s]
finding that Plaintiff was not disabled prido December, 3, 2008, and that the action be
remanded for further proceedings”). On Auglis2014, the Appeals Council informed Plaintiff
that “[the court] . . . has remanded this caséheoo[Commissioner] . . . in accordance with the
fourth sentence of section 205(g) of the So8akurity Act.” (ECF No. 12-3 at 4.) As the

Magistrate Judge in this capeints out, “the Appeals Council rdicted the ALJ to ‘[o]btain

1 (ECF No. 37 (“Motion to Remand Pursuant to Sentence Four of 42 U.S.C. § 405(g)”)
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evidence from a medical expert to clarify the dateonset, give further consideration to the
claimant's maximum residual capacity and previthie rationales, as well as obtain evidence
from a vocational expert.” (ECF No. 20 at 2.)

On November 20, 2014, Plaintiff appeardmbfore ALJ Jenkins for his fourth
administrative hearing. (ECRo. 12-2 at 2-48.) On Februafyd, 2015, ALJ Jenkins determined
that “[Plaintiff] was not under disability within the meaningf the [SSA] from September 13,
2005 through December 2, 2008, the relevant panoguestion.” (ECF No. 12-1 at 20.) The
Appeals Council denied Plaintiff's appeah November 5, 2015, which made ALJ Jenkins’
decision the final decision oféghCommissioner for purposes ofijcial review. (ECF No. 11-2
at 2.) On January 7, 2016, Plaintiff filed a Complaint seeking judicial review pursuant to 42
U.S.C. 88 405(g), 1383(c)(3). (ECF No. 1.)

[I.LEGAL STANDARD

The Magistrate Judge makes only a recandation to this court, which has no
presumptive weight. Thus, the responsibilitynbi@ke a final determination remains with this
court. See Mathews v. Wehet23 U.S. 261, 270-71 (1976.) dttourt reviews de novo only
those portions of a magistraiedge’s report and recommendatito which specific objections
are filed, and reviews those poris which are not objected torfolear error, including those
portions to which only “general andmclusory” objections have been ma&ee Diamond v.
Colonial Life & Acc. Ins. C9.416 F.3d 310, 315 (4th Cir. 200Dee alsaCamby v. Davis718
F.2d 198, 200 (4th Cir. 1983Qrpiano v. Johnsan687 F.2d 44, 47 (4th Cir. 1982). The court
may accept, reject, or modify, in whole or intpghe recommendation of@éhmagistrate judge or

recommit the matter with instructiorSee28 U.S.C. § 636(b)(1).



The role of the federal judiciary in themathistrative scheme established by the Social
Security Act is a limited one. Section 405(g) the Act provides, “the findings of the
Commissioner of Social Security as to any facsupported by substtal evidence, shall be
conclusive . . . .” 42 U.S.C. § 405(g). “Subgialnevidence has been defined innumerable times
as more than a scintilldut less than a preponderancéiiomas v. Celebrezza31 F.2d 541,
543 (4th Cir. 1964). This standard precludes aa\o review of the factual circumstances that
substitutes the court’s findings for those of the Commissi@es.Vitek v. Fingh38 F.2d 1157
(4th Cir. 1971). The court must uphold the n@uoissioner’s decisionf it is supported by
substantial evidenc&ee Blalock v. Richardspa83 F.2d 773, 775 (4th Cir. 1972). “From this it
does not follow, however, that tii@dings of the administrative agency are to be mechanically
accepted.'Flack v. Cohen413 F.2d 278, 279 (4th Cir. 1969).H& statutorily ganted right of
review contemplates more than an uncriticddber stamping of the adnistrative agency.1d.
“[T]he courts must not abdicatestin responsibility to give carefgkrutiny to thavhole record to
assure that there is a sound foundation tfee [Commissioner’s] findings, and that this
conclusion is rational.Vitek 438 F.2d at 1157-58.

[11. ANALYSIS
A. The Magistrate Judge’s Review
In the Report, the Magistrate Judge addrefdaintiff's arguments that ALJ Jenkins erred by
“(1) failing to consider the medical expertapinion; (2) failing toproperly assess medical
evidence; and (3) failing to praleé a meaningful assessment o siibjective complaints.” (ECF
No. 20 at 21.)
First, the Magistrate Judge summarizedfthendation for his conclusion that substantial

evidence supported ALJ Jenkimisability determination:



As argued by the Commissioner, Dr. Levine did not opine that [P]laintiff's
restrictions while recovering from surgewould last for at least one full year.
Social Security Ruling (“SSR’$3-20 provides that “[tjhe onset date should be set
on the date when it is most reasonabledoclude from the evidence that the
impairment was sufficiently severe toepent the individual from engaging in
SGA (or substantial gainf@ctivity) for a contimous period of at least 12 months
or result in death.” [] A dse reading of Dr. Levine’s testimony reveals that he
opined that [Plaintiff] would be capablof less than sedentary work on a
sustained basis for one day less thanyaae (Tr. 876). Then, “allowing for some
back pain of the postoperative fusidailed back syndrome, and even adjusting
for some epidural fibrosis, . .from September 13, 2006 through December
2008,” [Plaintiff] was capable of perfming a range of light work, including
lifting 20 pounds occasionally and ten pourfdsquently; sitting six of eight
hours; standing for three of eight hours, batlonger than 30 minutes at one time
without sitting for one to two minutesyalking for two ofeight hours, but no
longer than 20 minutes at one tim&yoiding uneven surfaces; occasionally
navigating ramps and stairs with alirag; occasionally kaeling; occasionally
crouching, stooping or bending, but notpestively; should avoid ladders,
scaffolds, crawling, heavy vibrating macéry, unprotected heights, and extreme
cold exposure; and should avoid repetitiwésting of the lumbar spine or truck;
and only the use of the upper extremif@sfine and gross manipulation (Tr. 877-
78).

(ECF No. 20 at 21-23.)
The Magistrate Judge further addressedniffis argument that Al Jenkins’ discussion
of Dr. Levine’s testimony was “misleading”:

[W]hile the ALJ’s assessment of . . ..Drevine’s opinion cow be clearer, the
decision provides sufficient explanatitor the RFC finding. The ALJ noted that
Dr. Levine believed [Plaintifff would beestricted to a less than sedentary
position during his recovery from back surgery. However, the ALJ also noted that
Dr. Levine testified that Dr. Ekunsanmiiopinion that [Plantiff] was disabled
starting in January 2005ddhot correlate with thebjective findings. (Tr. 73&ee
Tr. 876). The ALJ also reviewed other dieal opinions from that same time
frame and afforded them “significameight” (Tr. 739). Specifically, the ALJ
assigned “significant weigho the March 8, 2006 opinioof treating surgeon Dr.
Brigham, who opined that [Plaintiffjould do whatever he was comfortable
doing, even heavy lifting (Tr. 738eeTr. 416) and that heoald return to regular
duties at that time . . . [tihe ALJ likewiggave “significant” weight to the opinion
of Dr. Fleischer, who noted in May@6 that [Plaintiff] was young and should be
able to return to work (Tr. 738geTr. 417) . . ..

(ECF No. 20 at 23-24.)



The Magistrate Judge then dited his attention to ALJ Jeinis’ assessment of Plaintiff's
primary care physician, Dr. Ekunsanmi:

The opinion of a treating physam is entitled to contrbhg weight if it is well-
supported by medically acceptable clinieaid laboratory diagnostic techniques
and is not inconsistent with the otherbstantial evidence in the case . . . [SSR]
96-2p requires that an ALJ give specifiasens for the weight given to a treating
physician’s medical opinion . . .

The ALJ considered the opinions [of Dr. Ekunsanmi] and gave them “little
weight,” finding that the opinions weneot consistent with the other objective
evidence, as discussed by medical expant Levine, and that as a primary
physician he was not a specialist, and éfae his opinion was entitled to less
weight (Tr. 738) . . .

[Plaintiff] contends that it was in errorrféthe ALJ to assign little weight to Dr.

Ekunsanmi’s December 2008 opinion becatie ALJ found this opinion to be

“controlling” in the previous Deamber 14, 2012, decision. The [Plaintiff's]
argument fails . . . the ALJ never assidrtbat opinion controlling weight and
only assigned it “persuasive” weight tioe extent it dealt with the [Plaintiff's]

abilities as of December 3, 206& period not at issue this appeal . . . [and] the

ALJ was to consider all issues de nowacluding the weight of the medical

opinion evidence, she was not requitedassign Dr. Ekunsanmi’s opinions the
same level of weight in the decisiahissue as in the prior decision.

(ECF No. 20 at 28.)
The Magistrate Judge also discussednfiffis argument that ALJ Jenkins erred by
discounting Dr. Ekunsanmi’s medical ominibecause he was not a specialist:

This argument also fails. Pursuant to the [Social Security] regulations, the ALJ is
permitted “to give more weight to the opniof a specialist about medical issues
related to his area of specialty thanth® opinion of a source who is not a
specialist.” [] As discussed at theodember 20, 2014 administrative hearing, the
record showed that Dr. Ekunsami was mifg practitioner, working in primary

care (Tr. 867) . . . [tlhe ALJ alsoqperly discounted Dr. Ekunsanmi’s opinions

on the basis that they were not consistent with the “other objective evidence, as
Dr. Levine, the impartial expettestified to at the hearing.”

(ECF No. 20 at 28 (citmm 20 C.F.R. § 404.1527(c)(5)).)
Next, the Magistrate Judge addressed Pféig#ssertion that onlyis treating physician,

Dr. Ekunsanmi, had a medical omniduring the relevant period:



This is incorrect, as Dr. Brigham opthen March 8, 2006, that the [Plaintiff] was
capable of doing even heavy work (Tr. 416) and completed a work status report
opining that the [Plaintiff] could return to regular duties (Tr. 450). Also,
orthopedic surgeon Dr. Scott examined the [Plaintiff] during the relevant time
period, and the ALJ gave significant weidbthis findings (Tr. 739) . . . While

Dr. Scott did not complete an RFC assment, the ALJ properly considered Dr.
Scott’'s medical findings on examinati@nd afforded them significant weight
along with the other medical evidena®aopinions discussed above (Tr. 739).

In regard to the credibility assessmeng Magistrate Judge exgphed that ALJ Jenkins
properly considered Plaintiff's subjeaticomplaints and medical records:

A claimant’s symptoms, including pain, arensidered to dimish his capacity to
work to the extent that alleged functional limitations are reasonably consistent
with objective medical evidence and other evidence . . . [flurthermore, “a
formalistic factor-by-factor recitation dhe evidence” is unnecessary as long as
the ALJ “sets forth the specific evidenfiee] relies on” in evaluation of the
claimant’s subjective symptoms . . . .

The ALJ found that while Plaintiff's impements were “at least theoretically
capable of producing at least some af tieneral subjective symptoms alleged”
by [Plaintiff], his testimony as to the imisity, persistence, and limiting effects of
those symptoms was “not persuasiveview of his daily activities and the

inconsistencies in theecord” (Tr. 736-37).

The ALJ considered the following facsoin assessing [Plaintiff's] subjective
complaints: daily activities . . . thedation, duration, and frequency of the pain,
precipitating factors, and measures usedetieve pain . . . medication and side
effects . . . and treatment beyond medication.

The ALJ properly considered the inconsistencies in the medical record in
assessing [Plaintiff's] ubjective complaints . . Plaintiff's September 15, 2003,
surgery was “minimally invasive” . .[a] January 2006 CT scan of the lumbar
spine showed good position of hardware ariisglence of his graft . . . [a] March
2006 lumbar x-ray[] showed that [Plaiffis] fusion had progessed . . . [i]n
March 2006, Dr. Brigham opined that [Piaff] would ultimately be released
without permanent restrictions and waduhot be considered permanently and
totally disabled . . . [ijn May 2006, DEleischer opined that [Plaintiff’'s] whole
person impairment was 10% to 17% to his lumbar spine only . . . [ijn June 2006,
an MRI of the lumbar spine showed post-surgical changes [] but no evidence of
recurrent disc herniation . . . [e]xamiimam with Dr. Okenneh revealed bilateral
sacroiliac joint tenderness and a positivaight leg test, but a negative axial
loading test and 5/5 (full) strength in all extremities . . . Dr. Scott noted that while
[Plaintiff used a case, he was able tdkmaell without it and was muscular and
well-developed.



(ECF No. 20 at 33-35 (citations omitted).)

Based on the forgoing considerationse tiMagistrate Judgeconcluded that the
Commissioner’s decision should B#irmed because it was supfed by substantial evidence in
the record. (ECF No. 20 at 36.)

B. Plaintiff's Objections and the Commissioner's Response

Plaintiff objects and argues that (1) “thd.J misinterpreted the medical expert’s
testimony to mean that while the claimantsw&covering from surgery (September 2005 to
September 2008) that he was not disabled,*t{® ALJ failed to explain why Dr. Ekunsanmi’s
opinion was only accorded little vggit,” and (3) this decision fail® consider factors related to
pain and medications in assessing PlHistcredibility. (ECF No. 22 at 1, 5, 7.)

In his first Objection, Plaintiff asserts that]He Commissioner fails to show that the ALJ
properly interpreted the medicaxpert's opinion and fails t@roperly discuss the medical
evidence during the relevant tirperiod.” (ECF No. 22 at 5.) PHiff specifically argues that:

[tlhe Magistrate Judge states that thie] properly rejected the portion of the

medical expert’s opinion when he reviedvother medical opinions and afforded

them significant weight. However, the ALXalafforded significant weight to the

medical expert’'s opinion (except for the opinion of Dr. Benson Hecker). This

final point made by the Magistratedhe does not support a finding that the ALJ
properly interpreted Dr. Leme’s opinion. The ALJ gavsignificant weight to all

of the opinions during the relevant tinperiod, but failed teecognize the conflict

between the opinions and properly explavhy he incorporated limitations

assigned by one doctor but not anothmath of whose opinions were accorded
significant weight.

(ECF No. 22 at5.)

Next, Plaintiff argues that:

[tlhe ALJ failed to properly explainvhy Dr. Ekunsanmi’s opinion was only

accorded little weight . . . the ALJ stated in the decision at hand that Dr.

Ekunsanmi was not a specialist. Howevir,a previous Partially Favorable
Decision Dr. Ekunsanmi’s opinion wa®rdrolling, despite his note being a



specialist . . . the ALJ relies on medicatidence from prior to [Plaintiff's]
surgery and from a time period in whichidmtiff] has already been found to be
disabled as reasons for according littleighé to the opinion . . . [and] the ALJ
fails to explain why a non-treating otieme evaluator's opinion would be
accorded more weight than [Plaintiff's] treating opinion.

(ECF No. 22 at 5 (referemgg (ECF No. 11-3 at 18-20)).)
In his third ObjectionPlaintiff asserts that:

[Plaintiff] pointed out that the Appeat3ouncil Remand Order directed the ALJ to

provide rationale in suppoof the credibility finding . . the [court] found that the

ALJ’s previous finding lacked a propersdussion of daily astties, location,

duration, frequency, and imisity of the pain factors that precipitated and

aggravated the symptoms, the type, dosafiectiveness, and side effects of any
medications . . . [tjhe Magistrate Judgspends that the ALJ discussed Plaintiff's

daily activities, Plaintiff's pain levels artds side effects . . . [and] argues that the

ALJ properly considered the objective eviden[Plaintiff] asserts that while [sic]

the Magistrate Judge can pototthe ALJ’s reference to activities of daily living,

but there is no discussion by the ALJtasvhy those activities are inconsistent

with a finding of disability. Furthermoréhe list of objective evidence cited in the

[Report] is primarily from 2005 to 2006, arte period when Dr. Levine testified

that despite that objective evidence he opined that [Plaintiff] would not be capable

of sedentary work 8 hours a day, five days a week.

(ECF No. 22 at 7-8 (referencing the Appe@lsuncil Remand Order (ECF No. 11-3 at 16-23)
(vacating and remanding ALJ Robert Egadtisability determination)).)

In response, the Commissioner asserts {hatlaintiff's objections reargue the same
issues raised in his initial brief, (2) substahevidence supports the ALJ's assessment of the
medical expert’'s opinion, (3) “substantial estte supports the ALJ's discounting of Dr.
Ekunsanmi’s opinions.” In the ALJ's 2015 deion, the ALJ was entitled to review Dr.
Ekunsanmi’s opinion de novo following remand; Bkunsanmi was not a specialist; and [Dr.
Ekunsanmi’s] opinion was inconsistent with teeidence of record,"and (4) “substantial
evidence supports the ALJ’s credibility analysibere the ALJ considered plaintiff's subjective
complaints of pain in light of the objective dieal record and Plairifis reported activities.”

(ECFNo.23at1,3,7,11)
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C. The Court’s Ruling

Upon review of the Report, the court findisat the Magistrate Judge performed a
thorough analysis of the record. Plaintiff argtiest the Magistrate Judge’s Report is improper
because (1) the ALJ failed to include testimony fidmLevine concerninglaintiff's disability,

(2) the ALJ failed to explain lay Dr. Ekunsanmi’s opinion was\gn little weight, and (3) the
Magistrate Judge failed to consider evidenciawor of Plaintiff's credibility. (ECF No. 22.)

1. Whether the ALJ Properly EvaluatBd. Levine’s Expert Opinion

As a first Objection, Plaintiff claims éhcourt should overrule the Report because (1)
“[tlhe Commissioner’'s argument and the Magisrdudge’s conclusions are not based on the
testimony of Dr. Levine, are not mathematicaltyrrect, nor are they eeptable given the post
hoc rationale,” and (2) Dr. Lewve’s expert opinion was disregad improperly. (ECF No. 22 at
2,3)

In general, a claimant issdibled if they “ar@inable to do any substantial gainful activity
by reason of any medically determinable physarainental impairment which can be expected
to result in death or which has lasted or exgp@¢d last for a continuguperiod of not less than
12 months.” 20 C.F.R. § 404.1527 (“Evaluating opinexdence”). Plaintiff claims that “Dr.
Levine specifically stated that [Plaintiff] woultk less than sedentary capable from 9/13/05 until
9/13/06.” (ECF No. 22 at 2 (Tr. 876).) Howe, Dr. Levine testified verbatim:

Now, Your Honor, that being said, my opinion, a fusion, spinal fusion takes

approximately 12 months to become cagtaphically, cliniclly and functionally

healed or totally solvent. And it'sny opinion that durig that period, an

individual really isnot capable of even sedentavgrk on a sustained basis, six

out of eight hours a day, five days a We8o that in my opinion, | feel he would

be less than sedemy capable fron®/13/05 until 9/13/06So that, from what |

understand now, leaveke question obetween 9/13/06 and December 20383

that correct?

(ECF No. 12-2 at 35 (emphasis added).)

11



The court agrees with the Magistrate Jusigending that “[a] close reading of Dr.
Levine’s testimony reveals that he opined théai[Riff] would be capablef less than sedentary
work on a sustained basis of one daglthan one year.” (ECF No. 20 at 22.)

Next, ALJ Jenkins did not disregard Devine’s expert testimony improperigee Hines
v. Barnhart 453 F.3d 559, 562—63 (4th Cir. 2006). “[Residual functional capadityo be
determined by the ALJ only after [the ALJ] caters all relevant evidence of a claimant's
impairments and any related symptoms (e.g., pairther, “the ALJ mayive great weight to
expert’s opinion without includig every finding, limitation, an@éssessment contained in the
expert’s record."Cook v. Colvin No. 2:13-cv-30155, 2015 WL 430880, at *12 (S.D. W. Va.
Sept. 23, 2013). In her review, Allénkins also relied on other dieal opinions in the record:

| give significant weight to Craig Byham, M.D., his orthopedic surgeon, who
reviewed the claimant’s computerizéoimography, or CT scan, of the lumbar
spine, as showing good position of hardwanel subsidence of his graft . . . Dr.
Brigham noted that although [Plaintiff] feebitterly that he has some pain, Dr.
Brigham told him as he instructed himfdxe surgery that he would allow him to

do whatever he feels comfortable doirjgi], including heavy lifting (Exhibit

2F). Dr. Brigham opined that [Plaintiffl ould ultimately be released without any
permanent restrictions and he would not be considered permanently and totally
disabled (Exhibit 2F).

| give significant weight to Thomas Gleischer, M.D., an orthopedist who was
consulted for a second opinion, opined thRlaintiff] was at maximum medical
improvement and that his whole persorpaimment was ten to seventeen percent
his lumbar spine only and that [Plaffitiwas able to ambulate using a cane, on
May 15, 2006, as well as his opinion thatajRtiff] could return to the work
force, and discontinue ratics (Exhibit 22F).

Z«Your impairment(s), and any related symptomisch as pain, may cause physical and mental
limitations that affect what you can do in a weetting. Your residual functional capacity is the
most you can still do despite your limitatioNge will assess your residual functional capacity
based on all the relevant evidence in your casedeca In assessing the total limiting effects of
your impairment(s) and any related symptoms, we will consider all of the medical and
nonmedical evidence, including the information describe@ #04.1529(c) 20 C.F.R. §
404.1545(a)(1), (e) (“Your residuunctional capacity”).

12



| give significant weight to Glenn Scott).D., an orthopedist, who opined on

October 23, 2007 that [Plaintiff] is a seular, well-developed male, who walks

with the use of a cane, but who ambulatedl without the cane (Exhibit 26F).

(ECF No. 12-1 at 26.)

Upon consideration of the summaries abdte, court is persuaded that ALJ Jenkins’
conclusions sufficiently meet the g@rements of 20 C.F.R. § 404.1527 and QFF.R. §
404.1545. The court is not convincey Plaintiff’'s Objection and ages with the Magistrate
Judge that substantial eviderszgports ALJ Jenkins’ evaltian of Dr. Levine’s testimony.

2. Whether the ALJ Properly Considered Dr. Ekunsanmi’s Opinion

If a treating source’s medical opinion is éll*supported and not inconsistent with the
other substantial evidencetime case record, it must lgézen controlling weighti.e., it must be
adopted.” Social Security Ruling (“SSRIb—2p, 1996 WL 374188, at *1 (S.S.A. July 2, 1996);
see also20 C.F.R. 8§ 416.927(c)(2). Section 416.927#jcpvides that, if a treating source’s
opinion is not accorded controlling weight, the AkJequired to consider “all of the following
factors in deciding the weighve give to any medical opon™ (1) examining relationship
(“[g]enerally, we give more weight to the oppn of a source who has examined you than the
opinion of a source who has notaaxined you”); (2) treatment legionship, including length of
treatment relationship, frequency of examinatiand the nature and exteof the treatment
relationship; (3) supportability fflhe more a medical source presents relevant evidence to
support an opinion . . . the more weight wél \give that opinion”); (4) consistency; (5)
specialization; and6) other factorsld. “However, the Fourth Circuit has not mandated an
express discussion of each factmd another court ithis district has Hd that ‘an express
discussion of each factor is not required as lonthasALJ demonstrates that he applied the . . .

factors and provides good reasons for his decisiditBy v. Colvin No. 4:13-cv-3138-DCN,
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2015 WL 1038036, at *3 (D.S.C. Mar. 10, 2015) (quotdendrix v. AstrueNo. 1:09-cv-1283,
2010 WL 3448624, at *3 (D.S.C. Sept. 1, 20188e20 C.F.R. § 416.927(c)(2) (requiring ALJ
to give “good reasons” for weight given to tregtisource’s opinion). “A d@trict court will not
disturb an ALJ's determination as the weight to be assighéo a medical opinion, including
the opinion of a treating physan, “absent some indication ahthe ALJ has dredged up
‘specious inconsistencies’ . . . or has not gigend reason for the weight afforded a particular
opinion.” Id. (quoting Craft v. Apfel No. 97-2551, 1998 WL 702296, at *2 (4th Cir. Oct. 6,
1998) (per curiam) (unpublished tabled#on) (internal citation omitted).

In her decision, ALJ Jenkins stated, “I giMtle weight to Bamidele Ekunsanmi, M.D.,
who is not a specialist, but a family practites, whose opinion, which supports a finding of
‘disability’ is not consistent witlthe other objective evidence,Bs Levine, the impartial expert
testified to at the hearing.” (ECF No. 12-1 at 25.)

Dr. Levine testified that:

[I]n discussing an RFC, as | mentionédidn’t feel a [1.04B] listing would be
met. Dr. Ekunsanmi, as | said | think asfamily practitioner, opined that the
claimant was, quote, disabled from amgrk. And he mentioned in one note that
this was since 2005 and he was able to vadonkng that time, so I'm not sure how
valid that opinion is. It wowd appear to me that hdssing his opinion primarily

on the subjective complaints of pain and/or statements of limitations of the
claimant. But | felt the objective findingsddnot correlate with a total disability.
And the reference to the 2F, page ateted 3/8/06 from Dr. Brigham, who was
the operating surgeon, who stated a time there was no objective, quote, no
objective reason to even rest heavy lifting and thatvas on 3/8/06. And Dr., as

| mentioned, Dr. Ekunsami declared the mlant totally disabled since the first
visit on 1/1/05 and he expressed thmExhibit 39F, page one, dated 8/6/2012.
And as | mentioned, the claimant wasriwong during that time and in fact, in
Exhibit 2F, page seven, dated 8/5/05wes noted that he was working 12 hour
shifts, and the doctor limited him to six heuwafter that. So I, allowing for some
back pain of the postoperative fusidailed back syndrome, and even adjusting
for some epidural fibrosis, orthopedity and objectively, | felt during that
period, from September 13, 2005 through December 2008, he should have been
capable of lifting occasionally 20 poundsequently 10. And I'm talking about
objectively and orthopedically now . . . .
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(ECF No. 12-2 at 35-36.)

After considering the aforementioned summarplaining the weight rendered to Dr.
Ekunsami’s opinion, the court @ersuaded that ALJ Jenkinsdrclusions sufficiently met the
requirements of SSR 96-2p and 20 C.F.R. §.927(c). In her review, ALJ Jenkins indicated,
albeit imprecisely, that the opoms of the specialists were gtad more weight in accordance
with section 416.927(c)(5) (“Specialization”) becatipgle generally give more weight to the
opinion of a specialist about medidakues related to his or harea of specialty than to the
opinion of a source who is not aegmalist.” Accordingly, the court agrees with the Magistrate
Judge’s determination thatibstantial evidence suppALJ Jenkins’ decision.

3. Whether the ALJ Properly Cadered Plaintiff's Credibility

As a third Objection, Plaiift claims that the Magistrate Judge supported the ALJ’s
consideration of the objective evidence, but oraistification as to “why” Plaintiff's daily
activities, pain levels, medications, and affiliated side effects are inconsistent with a finding of
disability. (ECF No. 22 at 7-8.) However, it seethat Plaintiff confuses an ALJ’'s requirement
to provide clear reasons in his determinatioraagquirement for the Magistrate Judge. (ECF
No. 23 at 11 n.5 (“Plaintiff attempts to impose an articulation requirement that is simply not
listed in 20 C.F.R. § 404.1529").)

When determining credibility, “[f]irst, thermust be objective medical evidence showing
the existence of a medical impairment(s) which results from anedbrphysiological, or
psychological abnormalities and which could reasonably be expected to produce pain or other
symptoms alleged.Craig v. Chater 76 F.3d 585, 594 (4th Cir. 1996) (citing 20 C.F.R. 88
416.929(b), 404.1529(b)). Once the threshold detertioin has been met, the intensity and

persistence of a plaintiff's pain drthe extent it affects their aityl to work are then evaluated.
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Id. at 595. “Under the regulationsjghevaluation must take ineccount not only the claimant’s
statements about her pain, kalso ‘all available evidencejhcluding the claimant's medical
history, medical signs, and labayat findings . . . any objective medical evidence of pain (such
as evidence of reduced joint motion, muscle spadetgriorating tissues, dress, etc.), . . . and
any other evidence relevant to g@verity of the impairment, such as evidence of the claimant’s
daily activities, specific descriptions of the paand any medical treatment taken to alleviate it,
see20 C.F.R. 8 416.929(c)(3) & 404.1529(c)(3W” at 595. “Credibility is the providence of the
ALJ.” Hamilton v. Sec’y of Health and Human Ser@&1 F.2d 1495, 1499 (10th Cir. 1992).
When an ALJ has given specific, legitimate reasons for disbelieving a plaintiff's testimony, the
reviewing court should “generally treat credibility determimiasi made by an ALJ as binding
upon review."Gossett v. Bower862 F.2d 802, 907 (10th Cir. 1988).

In this case, the Magistrate Judge outlinet the Fourth Circui€Court of Appeals has a
“two-step process . . . [f]irst, there must be abjee medical evidence showing the existence of
a medical impairment(s) which results froamatomical, physiological, or psychological
abnormalities and which could reasonably beeetgd to produce the pain or other symptoms
alleged...” (ECF No. 20 at 31-32 (citinGhater F.3d 585 at 594-95) In addition, the
Magistrate Judge explained:

[A Fourth Circuit] panel held, ‘[h]avingnet this threshold obligation of showing

by objective medical evidence a conditicmasonably likely tocause the pain

claimed, [the claimant] was entitled tdyr@xclusively on subjective evidence to

prove the second part of the test . . . [holbjective medical evidence of pain, its

intensity or degree (i.e. manifestationstbé functional effest of pain such as

deteriorating nerve or nsgle tissue, muscle spasm, or sensory or motor

disruption, if available should be obtad and considered . . . [a]lthough a

claimant’s allegations about her painymet be discredited solely because they

are not substantiated by objeet evidence of the pain itself or its severity, they

need not be accepted to the extent tlaeg inconsistent with the available

evidence, including objectv evidence of the underlying impairment, and the
extent to which that impairment can reaably be expected to cause the pain the
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claimant alleges she suffers.
(ECF No. 20 at 32 (citinglines 453 F.3d at 565 (4th Cir. 2006)).)

In the Report, the Magistratiudge disclosed the factdthat ALJ Jenkia used in her
comparison of the medical records and Plaintiff's subjective complaints:

The ALJ considered the following factonin assessing Plaintiff's subjective
complaints . . . daily activities (Tr. 73@dting that [Plaintiff] reported living at
home; drove; did not cook becausedieé not know how; and did no cleaning,
though he helped wash dishes); the llecgatduration, and frequey of the pain,
precipitating factors, and measures used to relieve pain (Tr. 736 (reviewing
[Plaintiff's] testimony regarding his allegdxhck pain and that [Plaintiff] asserted
that he was unable to stand longer tBBrminutes to one hour, and that he could
not sit for longer than two hours because his legs go numb); medication and side
effects (Tr. 736-38 (nothing that [Plaints$l’ medication at various times included
Valium Lyrica, Lortab, and Duragesicha@ that [Plaintiff] testified that his
medication made him drowsy); andccdatment beyond medication (Tr. 737-38
(noting that following his Septdmer 2005 L5-S1 fusion, [Plaintiff] was
prescribed physical thggg and a [transcutaneous dlemal nerve stimulation]

unit, and later underwent lumbar igfj@ns on an intermittent basis.

(ECF No. 20 at 34-35.)

After a thorough review of the summaridsose, the court finds that the ALJ provided
specific and legitimate reasons for her decisiolated to Plaintiff's credibility. Plaintiff's
Objection does not suggest any new argumentswbatd cause the court to reject the Report.
See e.g.Felton v. Colvin C/A No. 2:12-cv-558, 2014 WB15773, at *7 (E.D. Va. Jan. 28,
2014) (quotingGonzalez-Ramos v. Empresas Berrios,, 1860 F. Supp. 2d 373, 376 (D.P.R.

2005) (“[tlhe court may reject perfunctory or rehad objections to [Reports] that amount to a

% (1) the individual's daily activies; (2) the locationgluration, frequency, and intensity of the
individual’'s pain or other syntpms; (3) factors that precipitate and aggravate the symptoms; (4)
the type dosage, effectiveness, and side affettany medication thandividual takes or has
taken to alleviate pain or other symptoms), tf®atment, other than medication, the individual
receives or has received for edliof pain or other symptomg6) any measures other than
treatment the individual uses orshased to relieve pain or oth®ymptoms (e.g., lying flat on his

or her back, standing for 15 to 20 minutes eveyr, or sleeping on a board); and (7) any other
factors concerning the individualfsinctional limitations and resttions due to pain or other
symptoms. (ECF No. 20 at 3t (citing 20 C.F.R. § 404.1529(c)).)
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‘second opportunity to present the argumernsaaly considered by thiklagistrate Judge]™)
IV.CONCLUSION
For the reasons above, the ccu@CEPTS the Report (ECF No. 20) ardFFIRM S the
decision of the Commissioner denying Plaintiff’'s claim for DIB.
IT 1SSO ORDERED.
¢ y
8.7’@%2% CR LS
United StateDistrict Judge

March 30, 2017
Columbia, South Carolina
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