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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
GREENVILLE DIVISION

GeraldBrown, )
)
Petitioner, ) CivilAction 6:16-317-TMC
)
V. )
) ORDER
Larry Cartledge, )
)
Respondent. )
)

Petitioner, Gerald Brown (“Bwn”), a state prisoner reggented by counsel, filed a
petition for writ of habeas corpus pursuan2®U.S.C. § 2254. In accordance with 28 U.S.C. §
636(b)(1) and Local Civil Re 73.02, D.S.C., this matter wadered to a magistrate judge for
pretrial handling. Before the court is tmeagistrate judge’s Report and Recommendation
(“Report”), recommending that Respondent’stimo for summary judgment (ECF No. 12) be
granted. (ECF No. 20). The parties were advisetthaif right to file objections to the Report.
(ECF No. 20 at 25). On January 16, 2017, Pettr filed timely objetons. (ECF No. 24).

The Magistrate Judge makes only a recemdation to the court. The Report has no
presumptive weight and the responsibility to make a final determination in this matter remains
with this court. See Mathews v. Weber, 423 U.S. 261, 270-71 (1976)The court need not
conduct a de novo review when a party makes tgdyeral and conclusory objections that do
not direct the court to a specific erran the magistrate’s proposed findings and
recommendations.”Orpiano v. Johnson, 687 F.2d 44, 47 (4th Cir. 1982). In the absence of a
timely filed, specific objetton, the Magistrateutige’s conclusions arewiewed only for clear

error. See Diamond v. Colonial Life & Accident Ins. Co., 416 F.3d 310, 315 (4th Cir. 2005).
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|. Background

The magistrate judge set forth the backgroand procedural history in detail in his
Report. (ECF No. 20 at 1-5). Briefly, oang 12, 2007, an armed, masked intruder wearing a
shirt with “police” written on it bound George Mard and his older son in Howard’s house and
threatened to kill themld. The intruder retrieved $23,000 in cash from the attic and fled.
Police officers, who had responded to a call aarrounded the house, saw an armed, masked
man exit through the front door andnraround the side of the houskl. Officers, including
Deputy Hal Harris (“Harris”), sitioned behind the house hadteveed the suspect, an armed,
masked man wearing a badge, bulletproof vestsaintthat read, “polie,” in the house through
a window for several moments and then, afterimg commotion around the front of the house,
observed a man wearing a badge, bulletproof, &gt shirt that readpolice,” run around the
side of the house arftee into the woods.ld. The suspect was pursued by a police dog and
officers. 1d. Eventually, Harris, who testified that el not lose sight of suspect, tackled and
arrested the suspect, who weiscovered to be Brownld.

Police discovered a cell phone in Browmecket. (ECF No. 11-1 at 162). Police
recovered body armor and the remnants efsthirt with “police” written on it.Id. Investigation
of the crime scene uncovered handgun; a “special officeadge and handcuffs; a large
guantity of money in Howard’s backyard; a Tiased a black bag containing a gun holster, two
flashlights, gloves, a screw drivex,crowbar, gum, and other tooléd. The location of these
items and the underlying facts were contestadalt (ECF No. 1-1 at 3—4). Brown contended
that he had arrived at Howard’s house with $23@00urchase cocaine on behalf of his cousin,
Andrell Terry, saw someone tied up on the fldmrough a window, and hid in the woods to

await a ride until being attacked by the police dudy.at 4.



In September 2007, Brown was indicted fesault and battery of a high and aggravated
nature, impersonating law enforcement, malicioysry to a police dogburglary first degree,
armed robbery, three counts of kidnapping, posgsession of a weapon ohg the commission
of a violent crime. In February 2009, Brown svendicted on one count of resisting arrest.
Brown was represented at trial Bublic Defender Randall Chambérs(ECF No. 20 at 2).
After a jury trial on April 14-16, 2009, Brown was convicted afl charged offenses and
sentenced to life sentences for armed ropbéurglary first degree, and three counts of
kidnapping; ten years for assaalhd battery of a high and aggated nature; one year for
impersonating a police officer; one year for séeg arrest; five years for possession of a
weapon during the commission o¥ialent crime; and five yearsr injury to a police dog.

Brown filed a direct appeal and the So@arolina Court of Appeals affirmed Brown’s
conviction and sentence on May 2, 2012. Tmittitur was issued on May 18, 2012. Brown
then filed an application for post-convant relief (‘PCR”) on December 14, 2012. After a
hearing, the PCR court deniBdown relief on April 9, 2014. On April 21, 2014, Brown filed an
appeal of the denial of his PCR applioati On September 23, 2015, the South Carolina
Supreme Court denied Brown’s petition for a writ of certiorari. The remittitur was issued
October 14, 2015. Brown filed this habeastmetion February 2, 2016, raising five grounds for
relief.

In his report, the magiste judge addressed each tbk following five grounds that
Brown raised in his habeas action:

Ground One: PETITIONER GERALD BROW WAS DENIED HIS SIXTH
AMENDMENT RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL

1 Brown was originally represented by private counsel, Chip Price. (ECF No. 11-3 at 1)75P1i8 had
conducted discovery before being relieved by Broveh.at 175. According to his testimony, Chambers was
appointed in early 2009 and received discovery materials from Rdcat 179-80.
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WHEN HIS TRIAL COUNSEL FALED TO CONDUCT MEANINGFUL
PRETRIAL INVESTIGATION AND PREPARATION

Ground Two: PETITIONER GERALD BROWNWAS DENIED HIS SIXTH

AMENDMENT RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL

WHEN HIS TRIAL COUNSEL FALED TO LOCATE AND CALL AN

EXCULPATORY WITNESS AT TRIAL

Ground Three: PETITIONER GERALD BROWN WAS DENIED HIS

SIXTH AMENDMENT RIGHT TO EFFECTIVE ASSISTANCE OF

COUNSEL WHEN HIS TRIAL COUNEL FAILED TO DISCOVER AND

POINT OUT SERIOUS INCONSISTENCIES IN THE VICTIM'S

TESTIMONY

Ground Four: PETITIONER GERALD BROW WAS DENIED HIS SIXTH

AMENDMENT RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL

WHEN HIS TRIAL COUNSEL FAILED TO INTRODUCE CRITICAL

EVIDENCE AT TRIAL.

Ground Five: PETITIONER GERALD BROW WAS DENIED HIS SIXTH

AMENDMENT RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL

WHEN HIS APPELLATE COUNSEL FAED TO RAISE A VALID AND

PRESERVED ARGUMENT RELATED TO THE JURY INSTRUCTIONS IN

BROWN'S TRIAL.
(ECF No. 20 at 8). The magistrate judge fourat th addressing the firfour grounds, the PCR
court correctly applied th&rickland standard to examine the performance of trial counsel,
which is the applicable Supreme Court precedert that the record fails to demonstrate that the
PCR court’s decision conflicted with applical@epreme Court precedent. (ECF No. 20 at 11—
20). Strickland v. Washington, 466 U.S. 668 (1984)As to ground five, the PCR court applied
the Strickland standard to evaluate Petitioner’s inetfee assistance of appellate counsel claim,
see Bennett v. Sate, 680 S.E.2d 273, 276 (S.C. 2009), and ritegistrate judge found that the
record supported the PCR courdsnial of Petitioner’s claim.

[I. Discussion

In his objections, Brown contends that thetestcourt’s reasoning was faulty and that the

magistrate judge erred by reomending that Brown’s petition forelief due to ineffective



assistance of trial and appellate counsel b@ede Brown objects téhe magistrate judge’s
findings on each of his five grounds for relief.

It was Petitioner’s “burden before the stabeirt to show both that counsel's performance
was deficient—that counsel's representation fell below an objective standard of reasonableness—
and that he suffered prejudice as a result-shgwing a reasonable probability that, but for
counsel's unprofessional errors, the resuthefproceeding would have been differemiérva
v. Zook, 821 F.3d 517, 528 (4th Cir. 2016) (quotigickland v. Washington, 466 U.S. 668, 688,
694 (1984)). “The likelihood of a different result sitbe substantial, nqust conceivable.”
Harrington v. Richter, 562 U.S. 86, 112 (2011).

“SurmountingStrickland 's high bar is never an easykiaand [e]stablishing that a state
court's application o&rickland was unreasonable [or contraryclearly established federal law]
under 8§ 2254(d) is all the more difficulThis double-deference sidard effectively cabins [the
federal habeas court’s] review to a deterrtioraof whether there is any reasonable argument
that counsel satisfie@®rickland’'s deferential standard.”Morva, 821 F.3d at 52§quoting
Richter, 562 U.S. at 105).

A. Failureto Investigate and Prepare

In his first objection, Brown alleges thattmagistrate judge’srfding was erroneous and
that (1) the Supreme Court cag®rris v. Sappy, 461 U.S. 1 (1983), cited by the magistrate
judge, has distinguishable facts from the present situation, (2) the PCR court based its dismissal
on clearly erroneous factsha (3) credibility was improperly taken into account in the
magistrate judge’s analysis.

First, Brown argues that the factsMbrris differ from the facts of the present case and

that, therefore, the reswdhould be different. IMorris, the Supreme Court denied a petition for



habeas corpus which alleged that the trialrc@abused its discretion by failing to order a
substitution of counsel after tipetitioner insisted that counsetho was assigned to the case six
days prior to the trial dafegid not have adequate time to prepare for the dslgeris, 461 U.S.

at 4. On the first day of trial, counsel, who hadt with the petitioner just days prior to trial,
reported to the court that hdtfprepared to try the caséd. at 5. The petitioner argued multiple
times to the trial judge that counsel could natgioly be prepared foriéd because of the short
preparation time and small amount of time spent withpetitioner, and insied that he did not
want the appointed counsel to represent himh. at 4-10. However, as the magistrate judge
qguoted in this case, the Court statedMorris, “Not every restriction on counsel's time or
opportunity to investigate or to consult with his client or otherwise to prepare for trial violates a
defendant’s Sixth Amendment right to counsdld. at 11. Furthermore, the Court rejected the
assertion that the Sixth Amendment right to counsmild be without substee if it lacked the
right to ameaningful attorney-client relationship. 1d. at 13-14 (stating thato court could
guarantee that every defendant wild®p rapport with his client andraeaningful relationship

is not guaranteed by the Sixth Amendment).

The only language iMorris cited to by Brown discusseithe fact that trial counsel
promptly replaced the hospitalized attorney thad previously been assigned to the defendant,
reviewed the priomttorney’s research reats carefully, and conduateconferences with the
defendant in order to support tfaet that counsel performed his gut(ECF No. 24 at 2). In the
present case, trial counsel testif that he reviewed the dmeery materials—alone and with
Brown—received from Brown’s first attorney, prieatounsel, Chip Price. (ECF No. 11-3 at

179-80). Brown told trial counsel he was goingétain private counsegain, but never did.

2 The trial counsel itMorris was assigned to the case six days prior to the trial date because petitioner’s first
assigned counsel was hospitalized for emergency surlyemyris, 461 U.S. at 5.
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(ECF No. 11-3 at 190-91). Triabunsel testified thate conducted sevédraonferences with
Brown prior to trial; that he spent approxitely eight hours with him reviewing the case,
including the State’s evidence; and that he widng to spend as much time as necessary to
meet with applicant to prepare tbase. (ECF No. 20 at 11). tinis case, trial counsel testified
that his strategy developed throughout the trialtdutae fact that he was not aware of Brown'’s
side of the night's events before trial becaBsewn did not disclose details to him. The PCR
court found that trial @unsel’s lack of knowledge did not difya as ineffective assistance of
counsel because it was due to Bntsv‘refusal to partiipate in trial preparain,” rather than a
lack of time and did not constitute a failui@ render reasonably effective assistance under
prevailing professional norms. (ECF No. 1-2 at S¢e Gardner v. Ozmint, 511 F.3d 420, 427
(4th Cir. 2007) (“[W]hen determining whetheounsel has delivered a cainstionally deficient
performance, a state court also may consadéefendant’'s own degree of cooperation . .s€9;
also Powell v. Shanahan, C.A. No. 3:13-496-FDW, 2014 WL 1464397, at *8 (D.N.C. April 15,
2014) (“To the extent Ridoner is complaining that histtarney did not ‘form a meaningful
relationship’ with him or did not present asstg enough defense, Petitioreannot fault his trial
attorney for Petitioner's own refusal to coogter”). The PCR court’s finding is not an
unreasonable application dhtrickland. 466 U.S. at 691 (it is well settled that “[t]he
reasonableness of counsel's actions may dermiéned or substantially influenced by the
defendant’'s own statements or actions. . . .pamticular, what inv&tigation decisions are
reasonable depends critically on such informatjonNMoreover, Brown ites to no case besides
Morris in his objection to support his argume#tccordingly, Brown failel to produce evidence
that the PCR court’s decision was contrary gpl@able Supreme Court precedent such that the

result should differ fronMorris.



Second, as to the issue of deference toPl@R court’s determinatn of trial counsel’s
credibility, the court finds that the magistratelge did not err. Credibility determinations are
factual determinations and, as such, “are presuio be correct absent clear and convincing
evidence to the contrary.’See Wilson v. Ozmint, 352 F.3d 847, 858 {4Cir. 2003) (quoting
Miller-El v. Cockrell, 537 U.S. 322, 340 (2003)As the magistrate stated, a PCR court’s
credibility finding is entitled to deferenceCagle v. Branker, 520 F.3d 320, 324 (4th Cir. 2008)
(“[F]or a federal habeas court tverturn a state court’s credibility judgments, the state court’s
error must be stark and clear.”). Neither the RORt nor the magistrajadge stated that there
was a factual dispute as to the number oktngs between trial cmsel and Brown or the
amount of time trial counsel spent preparing fal.tr However, Brown argued that due to the
amount of time spent with Browngparing, trial counsel was unpregaifor trial. Trial counsel
testified that he felt well prepared from a discovery standpoint and, further, that while he spent
approximately eight hours with Brown, he would have spent as much time as was necessary;
however, Brown was hostile and would not activassist him. (ECF Nos. 11-3 at 193-94 and
20 at 12). Thus, the fact that the PCR tdound trial counsel’s testimony to be credible
supports its decision to deny habeas corpiisf for failure to prepare for tridl.

Finally, Brown fails to prove that the PGRurt based its dismissal on clearly erroneous
fact. He argues that the PCR court erroneoiaglpd that there were two “substantive” meetings
between trial counsel arisrown during the week before trial bi#ils to cite toa passage from
the PCR court’s order. It appears tha¢ tRCR court never mentioned two “substantive”
meetings occurring prior to the week before trild.its discussion of thmeetings between trial

counsel and Brown, the PCR courtsd, “Trial counsel testifiede had two meetings with the

3 Brown presented no evidence to support a finding that trial counsel’s testimony was not.cii@wiiRCR court’s
determination that Brown'’s testimorgcked credibility is discussed belo®ee infra Section 11.B.
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Applicant prior to the week before trial . . nf§ testified they had more meetings the week
before the trial and estimated he spent 8 houits thhe Applicant,” and, “Tial counsel testified
that they had numerous meetings before thal (most of which took place the week
beforehand).” (ECF No. 1-2 at 6). According te tiecord, this is an accurate summation of trial
counsel’s testimony. (ECF No. 11-3 at 189-1%lpreover, Brown stated in his objection that
“testimony is undisputed that Brown and trial caelnmet approximately three times just days
before the trial was set to begin(ECF No. 24 at 3). Accordingl PCR’s reliance on this fact
was not, in any way, erroneous.

Brown argues that evidence does not suppetPR@GR court’s finding that trial counsel
was dealing with an uncooperaiwlient because trial counselas able to obtain some
information helpful to Brown’s defense from Brownd. However, trial counsel’s testimony
stated that Brown was hostile, that the majooityheir conversations consisted of Brown telling
trial counsel that Brown did natant him as Brown’s attornegnd intended to hire another
lawyer, and that it was difficult to obtain infoation about the case from Brown. (ECF Nos. 1-2
at 6, 11-3 at 190-194). The PCBud found trial counsel to beredible and found Brown to
lack credibility? Accordingly, the PCR court’s findg was not clearly unreasonable.

Brown asserts that the PCR court’s notat tlrial counsel was “very experienced
criminal defense attorney” was clearly erroneous because “there is no authority for the position
that an attorney can neglect basic pretitalestigation once he bareached a particular
professional stature.” (ECF N24 at 3). However, the PCRuwrt appears to have mentioned
trial counsel’s experience as background infation or as support for its favorable finding on

trial counsel’s credibility. A rasonable reading of the PCBuct's order offers no support for

4 Seeinfra Section 11.B.



Brown’s argument that trialotinsel was held to a lesser standard due to his “professional
stature.” The PCR court correctly cited and applied Stneckland standard to assess trial
counsel’'s performance. Accordingly, Browrssgument is unsupporteahd inapplicable to
these circumstances. The court agrees wighntlagistrate judge that the PCR court did not
unreasonably apph&rickland when it held that trial counssl pretrial investigation and
preparation was not “outside the wide ramfgrofessionally competent assistancgrickland,
466 U.S. at 690. Accordingly, Browsifirst objection is overruled.

B. Failureto Locate an Exculpatory Witness

In his second objection, Browargues that the magistratedpe erred in finding that
Brown was not entitled to reliefue to counsel’s inabili to locate Andrk Terry, Brown'’s first
cousin, as a witness because (1) the PCR cawrieously found that the failure to locate Terry
was Brown'’s fault and (2) the facbf the present case are digtiishable frontwo cases cited
by the magistrate judge.

First, the PCR court did not find that the failure to locate Terry was Brown’s fault.
Rather, the court explained whywtsel’s inability to locate Terry before trial was excusable,
explaining that Terry never contad trial counsel despite knowimadpout Brown'’s arrest prior to
trial and that Brown admitted thaé never instructed Terry tomtact trial counsel. (ECF No. 1-
2 at 7). The PCR court citedtive portion of the trial transcript in which Brown testified that he
and trial counsel made an effort to find Tebyt were unsuccessful (ECF No. 11-2 at 10-11)
and a portion in which counsel m@ned their inability to locat@&erry in his closing argument,
id. at35—-36. Trial counsel elaborated at the P@Rrimg that he had gna phone number for
Terry and did not know where to issue a subpodB&LF No. 11-3 at 194). He testified further

that his investigator, who has been thorouglhm past, made efforts to locate Terry but was
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unable to do so prior to trial. (ECF No. 1158183). Brown admitted in his testimony at the
PCR hearing that he had only given trial coudsary’s information the weekend before trial.
(ECF No. 11-3 at 174).

Furthermore, from Terry’s testimony e PCR hearing, the PCR court found Terry to
lack credibility. (ECF No. 1-2 at 7). The coatso found Brown not to be a credible witness.
Id. Terry, who the PCR court noted was Brownistfcousin, testified that he dropped Brown
off near the victims’ house the night of the incitle (ECF No. 1-2 at 6). He did not recall the
exact time, but noted that it was darkd. He stated that Brown had a bag of cash but did not
have a police shirt, mask, vest or weapoid. Terry stated that he was unaware that at trial
Brown testified that the money was Terry’s. (ECF No. 11-3 at 134 and Z&6) testified that
he did not know that he was driving Brown koward’s house, had nothing to do with any
transaction, and did not realize that the househath he dropped Browaff was Howard'’s until
seeing the story on the news. (ECF No. 11-B8t124). This was at odds with Brown’s claim
at the trial that Terry and Howard had beenelisends and drug partners for years. (ECF No.
11-1 at 322). Further, at the PCR hearing, Brtestified that Terry’s mae acted as a “voucher
on this particular deal” with Howard. (ECFoN11-3 at 140). Terry testified that during the
drive he saw money in a bag, which Browaiied was around twenty-three thousand dollars,
and figured that Brown was dris way to purchase pursesdell at Brown’s boutique.ld. at
125. At the PCR hearing, Brown corroborated Tertgstimony. (ECF No. 1-2 at 6). Brown
admitted that he testified at tridldat Terry gave him the cash irethag and stated that this was a
lie. 1d. at 6-7. Further, Brown testified at the PCR hearithat he did not gak to Terry after
he was dropped off. (ECF No. 11-3 at 144, 177, 2H)wever, at trial he had testified that he

spoke to Terry on the phone who, because of Tepgst dealings with Howard and familiarity
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with the area, instructed Brown to go into theods and wait for a ride(ECF No. 11-1 at 337).
The court finds that the PCeburt was not unreasonable imding Terry’s testimony, which
conflicted with Brown'’s testimony on several poiais well as the information Brown gave to
trial counsel, to lack credibility.

The PCR court concluded that “trial counsehde every effort to locate Terry, was
unable to do so, and informed tti@l judge and joy of this. . . This @urt finds the Applicant
failed to prove trial counsel was deficient. TRisurt also finds that, based upon the utter lack
of credibility of Terry’s story, the Applicant failetd prove any resultingrejudice.” (ECF Nos.
1-2 at 7 and 20 at 14). The court finds the@ PCR court’'s assessmteof trial counsel’s
performance was not an @asonable application 8frickland.

Second, the two cases tliBxbwn seeks to distinguisBoseman v. Bazze, 364 F. App'x
796 (4th Cir. 2010) antnited Sates v. Pellerito, 878 F.2d 1535 (1st Cir. 1989), were cited by
the magistrate judge only as additibrauthority for a statement quoted froliollohan v.
McBride, C.A. No. 2:04-1021, 2006 WL 660870, at *150SW.Va. Mar. 15, 2006). The court
in Mollohan stated, “Counsel cannot be expected tostigate a fact of wich he or she has no
knowledge.” Mollohan, 2006 WL 660870, at *5. As the matate judge stated, Brown only
notified his counsel that Terry was able to tgstife weekend before trial. (ECF No. 11-3 at
174). Before that time, trial cosel could not be expected to be aware of the witness.
Subsequent to learning of Tertyial counsel’s investigator atteted to find and contact Terry
but was unsuccessful. (ECF No. 11-3188, 194). Brown’s argument relating Bazze and
Pellerito fails to demonstrate that the magistraidge erred in finding that Brown failed to
provide evidence that the PCR court’s decisias an unreasonable application of applicable

Supreme Court precedent.
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Finally, Brown argues in a conclusory fashthat there is no case approving déidure
to conduct meaningful pretrial investigation, however, Brown fails talemonstrate that trial
counsel in this case failed toruct proper pretrial uestigation. The PCRourt addressed trial
counsel’'s performance undére standard set forth &rickland. According to the evidence in
the record, the decision of teate court was neither contrdoy nor an unreasohke application
of, clearly established feder@w under § 2254(d)(1). Accortily, the court agees with the
magistrate judge’s recommendatiorda@Brown’s objection is overruled.

C. Inconsistenciesin Victim Testimony

In his third objection, Brown argues thattmagistrate erred by finding that the PCR
court’'s decision was not contrary to Supreme €Cpuecedent because trial counsel’s failure to
call several witnesses who cduhllegedly support a prioroanection between Brown and the
victim constituted ineffective assistance of colins&lso, for the first time, Brown argues that
the fact that the witnesses did not testifyttee PCR hearing is excusable default pursuant to
Martinez v. Ryan, 566 U.S. 1 (2012). He contends tlaatonnection between Brown and the
victim would have lent “exponential credibility” to the assertibat Brown was present at the
crime scene only to purchase drugs from the victim.

To the extent that Brown alleges that wises would have beavailable to testify
regarding his past relationshiptivthe victim, prejudice from trial counsel’s failure to interview
or call withesses cannot be showhere the witnesses do nostiey at the PCR hearingSee
Bannister v. Sate, 509 S.E.2d 807, 809 (S.C.1998) (holding thatcourt “has ngeatedly held a
PCR applicant must produce the testimony of a favorable witness or otherwise offer the
testimony in accordance with the rules of eviermt the PCR hearing in order to establish

prejudice from the witness' failure to testify at trialGJpover v. Sate, 458 S.E.2d 539, 540 (S.C.
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1995) (“[B]ecause the other witnesses respondiiined could have provided an alibi defense
did not testify at the PCR heaag, respondent could not estahliany prejudice from counsel's
failure to contact these witnesses.”). Brown citedviartinez for the assertion that this court
should consider his argument that failing to eathesses, which allegedly support that he had
known the victim for years, coritted ineffective asstance of PCR counsel and thus allows the
excusal of default on the issue. (ECF No. 24 at 6).
However, Brown'’s reliance oNlartinez is misguided in this @. There has been no
assertion that Brown defaulted on the issue of ineffective assistance of trial counsel on the
ground of failing to call witnesses to suppdite existence of Brown and the victim’'s
relationship. The PCR court addsed the merits of Brown’s afaiof ineffective assistance of
trial counsel for failing to point out inconsistergia victim’s testimony and concluded that trial
counsel’s failure to call witness¢o support inconsistencies gkgl by Brown did not qualify for
habeas relief. The PCR court found that:
[T]he Applicant failed to meet his bden of proving trial counsel should
have contacted witnesses in order foteethe adult victim’s contention that
he did not know him. Trlacounsel testified thafpplicant addressed this
issue during his trial testimony. Triabensel also testified that, given the
circumstances of this case, this wasabig issue. This Court agrees, based
on the State’s presentati of overwhelming evidex® of the Applicant’s
guilt. Regardless, as these potential witnesses did not testify at the PCR
hearing, this Court cannot speculate aw/at they would have testified to
at trial.

(ECF No. 1-2 at 8) (inteal citations omitted).

In Martinez, the Court considered whether adéeal habeas court may excuse a
procedural default of an ineffidee assistance of couslsclaim when the eim was not properly

presented in state court due to an attorney's @mr@s initial review collateral proceeding when

that is the first instance in wdh a prisoner can bring an ineétive assistance of trial counsel
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challenge. The Court held thaeld that a federal habeasuct can find cause to excuse a
procedural default where:

(1) the claim of “ineffective assistanoé trial counsel” wa a “substantial”

claim; (2) the “cause” consisted of there being “no counsel” or only

“ineffective” counsel during the statmllateral review proceeding; (3) the

state collateral review proceeding svéhe “initial” review proceeding in

respect to the “ineffective-assistandetrtal-counsel claim”; and (4) state

law requires that an “ineffective assistance wial counsel [claim] . . . be

raised in an initial-reww collateral proceeding.
Trevino v. Thaler, 133 S. Ct. 1911, 1918 (201&uoting Martinez, 566 U.S. at 14). To be
substantial under the first element, “the presomust demonstrate ghthe claim has some
merit.” Martinez, 566 U.S. at 14. Again, und&rickland, to succeed on a claim of ineffective
assistance of counsel, a petitioner must shibat his counsel's performance was both
unreasonably deficient and that the defense aesally prejudiced as result of counsel's
errors. Srickland, 466 U.S. at 684. Theis a strong presumption thah attorney performed
within the wide range of professional competence, and the attorney's performance will be
deemed to have been deficient only if itl fieelow an objective stadard of reasonableness
measured under prevailing professional normas. at 689, 694. To pwe prejudice, the
petitioner must demonstrate th#iere is a reasonable proldabi that, but for counsel's
unreasonable errors, the result of pheceeding would have been differdit.at 694.

The application of th&rickland test in the context oMartinez means that Petitioner
must show that his representation duringRI@R proceeding was objectively unreasonable, and
that, but for his errors, thereasreasonable probability thattRiener would have received relief
on a claim of ineffective assistancetioél counsel in the state PCR matter.

In this case, Brown has not demonstrateat tiis argument that PCR counsel failed to

adequately develop claims regiagl alleged extra witnesses cdube considered “substantial”

15



under Martinez standards. To succeed, Brown woulded to “show that [PCR] counsel’s
representation during the postaviction proceeding was objeatly unreasonable, and that, but
for his errors, there is a reasonable probabiligt tPetitioner would have received relief on a
claim of ineffective assistance of trial counsel in the state post-conviction m&etioh v.
Cozner, 679 F.3d 1150, 1157 (9th Cir. 2012). Brown cannot meet this showing.

Brown argues that the significance of the axtitnesses’ testimony is that it would add
credibility to his assertion that he knew the micprior to the incidenaind that he was not the
intruder, but was, rather, present near the caoeme intending to buy drugéECF No. 24 at 6).
Brown does not offer any examples of witnessleat could have been called to support his
assertion. Further, trial counsel testified thatry was the only witness that Brown ever made
him aware of. (ECF No. 11-3 at 194). Browmmeat show that trial @unsel was deficient in
failing to call extra witnesses at the trial because Brown never informed trial counsel of any
potential witnesses, aside frofierry and does not demonstrakeat trial counsel should have
been aware of the alleged witnesses through other me&es.Sexton, 679 F.3d at 1157
(petitioner must “show that [PCR] counseli®presentation during the post-conviction
proceeding was objectively unreasonable, and, that for his errors, there is a reasonable
probability that Petitioner would have receiveliefeon a claim of ineffective assistance of trial
counsel in the state post-conviction matter.”On the facts presented, Brown could not
demonstrate that there is a reasonable probathibittyhe would have received relief on his claim
of ineffective assistance of trial counsel.

Similarly, Brown cannot show that the resoitthe trial would haveébeen different had
the witnesses testified. Brown intended for ¢hestnesses to support the version of the night

that he and Terry testified to tte PCR hearing. (ECF No. 24%6). However, the PCR court
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commented on the lack of credibilitf this story. (ECF Nos. 2-at 7 and 20 at 14). Without
Petitioner alleging who the witnesses would be/bat they would say, the court cannot find that
the result of the trial would have been differkat the witnesses been called. Further, the PCR
court noted several times that the State pteseaverwhelming evidence of the Brown’s guilt.
(ECF No. 1-2 at 8).See Franklin v. Catoe, 346 S.C. 563, 570 n.552 S.E.2d 718, 722 n.3
(2001) (finding overwhelming evidence of guiltga#éed any claim that counsel’'s deficient
performance could have reasonably affected the result of defendant’s trial). Accordingly, Brown
cannot show that counsel's representatiduring the PCR proceeding was objectively
unreasonable, and that, but for his errors, tiagreld be a reasonable probability that he would
have received relief on a claim of ineffectivesistance of counsel ithe state PCR matter.
Thus, Brown would has made no showoigdequate causad prejudice undéviartinez.

The magistrate judge found that the recsugports the PCR cdig determination on
this ground. (ECF No. 20 at 17). The magistjatige noted that, astated above, the PCR
court found trial counsel to be credible afulind neither Brown nor Terry to be credible
witnesses. (ECF No. 1-2 at 7). Trial counsstitied that Brown addresgdehe fact that he had
known the victim for years in Brown'’s testimongeCF No. 20 at 17). Thus, the jury was made
aware of Brown’s allegation. However, trigounsel testified that he believed it was
insignificant to the case whether Bmowand the victim knew each otheld. Wilson v. Greene,

155 F.3d 396, 404 (4th Cir. 1998) (“Decisions abathtat types of evidence to introduce ‘are
ones of trial strategy, and attorneys have great latitude on where they can focus the jury’'s
attention and what sort of mitigating evidentey can choose not to introduce.” (quoting
Pruett v. Thompson, 996 F.2d 1560, 1571 n. 9 (4th Cir. 1993)Regardless, as stated above,

trial counsel testified that Brawwas not cooperative during preparation for trial and that Terry
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was the only witness that Brown ever mé&da aware of. (ECF No. 11-3 at 1943ardner, 511
F.3d at 427 (“[W]hen determining whether coeinbas delivered a constitutionally deficient
performance, a state court also may considdefandant’'s own degree gboperation . . ."”).
Brown offers no evidence thataHPCR court’s decision regand any witnesses who did not
testify at the PCR hearing was unreasonablerdoupto applicable Supreme Court precedent.

Considering the evidence in the recomt aapplying a strong presumption that trial
counsel's conduct falls within the wide range of reasonable professional assis&ece,
Strickland, 466 U.S. at 689, the court finds that thes no evidence that the PCR court’s
decision was contrary to or an unreasonable egpdin of applicable Supreme Court precedent,
and the petitioner is not entitled habeas corpulief on this ground.Accordingly, Brown'’s
objection is overruled.

D. Failureto Introduce Evidence

In his fourth objection, Brown allegeshat the magistrate judge based his
recommendation that summary judgment be tgdnon Petitioner's claim that “strategic
decisions are virtually unreviewablethe context of an ineffectvassistance of counsel claim.”
Brown argues in a conclusory fashion tha thagistrate judge’srfding was not supported by
the record because trial courisefailure to introduce the whitéshirt was not for strategic
reasons; the t-shirt was of critical importancé8town’s defense; and the court cannot defer to
trial counsel’s professional judgment becauseaeséfied that he did not remember why he did
not attempt to put the t-shirt inevidence. (ECF No. 24 at 7).

First, as to Brown's assertion thatrasegic decisions of counsel are virtually
unreviewable in the context of an ineffective afesice of counsel clainthe magistrate judge

properly applied the appropriate lawhe standard was articulatedSmickland:
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A fair assessment of attorney performa requires that every effort be made

to eliminate the distorting effect®f hindsight, to reconstruct the
circumstances of counsel's challenged conduct, and to evaluate the conduct
from counsel's perspective at the tiBecause of the difficulties inherent in
making the evaluation, a court musidulge a strong presumption that
counsel's conduct falls within the widange of reasonable professional
assistance; that is, the defendant must overcome the presumption that, under
the circumstances, the challenged action “might be considered sound trial
strategy.” There are cotless ways to provideffective assistance in any
given case. Even the best criminal defense attorneys would not defend a
particular client in the same way.

Srickland, 466 U.S. at 689 (internal citation omitted)he court finds that the magistrate judge
did not error in applying #naforementioned standard.
Applying the Srickland standard, the PCR court found thia¢ petitioner failed to meet
his burden of proving that trial counsel should hateoduced the white t-shirt into evidence.
(ECF No. 20 at 18). The PCR court found that thilure to introduce the shirt into evidence
was not deficient undegtrickland (1) in light of the fact that the petitioner was hostile with trial
counsel during trial preparation and during thd ttslf and (2) because Brown could not prove
any resulting prejudice(ECF No. 20 at 18). The PCR court stated:
Trial counsel actually made the argumednting closing statements at trial
that the police shirt should be bloodythe officers’ accounts were accurate.
Any potential deficiency in not introding the white t-shit at trial was
negated by the State’s presentation of overwhelming evidence of the
Applicant’s guilt. See Franklin v. Catoe, 346 S.C. 563, 570 n.3, 552 S.E.2d
718, 722 n.3 (2001) (finding overwhelming evidence of guilt negated any
claim that counsel's deficient perfoance could have reasonably affected
the result of defendant’s triakgeter v. Sate, 305 S.C. 365, 367, 409 S.E.2d
344, 346 (1991) (concluding reasonable prodiigitnf a different result does
not exist when there is overwhelming evidence of guilt).

(ECF No. 1-2 at 8) (internal trial transcript citation omitted).

In his objection, Brown argues that becao$e¢he jury’s questins during deliberation

and the fact that Brown arguedathhe was present at the scéxg not the robber, exculpatory

evidence that he was not the person in the housecritécal and that “such evidence existed. It
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was just never introduced.” (ECF No. 24 at However, the jury wasot ignorant about the
white t-shirt covered in bloodThe white t-shirt was naeen at trial, but it wagliscussed at the
trial. (ECF No. 20 at 19). Trial counsel'sosing statement discussed the white t-shirt and
contrasted it with thélue police shirt and vestot covered in blood.ld. Additionally, trial
counsel testified that inconsist@es between the shirts were@bddressed on one of the cross-
examinations and that there was testimony Bratvn’s t-shirt was very bloody. (ECF No. 11-3
at 197). Further, the jury’s questions mentiohgdrown related to the bé police shir, not the
white t-shirt or its appearance. (ECF No. 14t208-100). The jury’s fist request related to
clarification of a wordn a police report that the jury wénaving trouble reading. (ECF No. 11-2
at 97-98). The judge clarified for the recordttthe word was “cut” and was referring to the
blue police shirt and how it was remavEFom Brown; whether torn or cot.d. at 98-99.The
jury’s second request was to hear “the testignfrom each officer about the blue police shirt
back in the woods.” (ECF No. 11-2 at 100).efénis no evidence to suggj that admittance of
the white t-shirt into evidence would haatfected these questions in any way.

At trial, there was no dispute or disagreetnaimout the fact thahe t-shirt existed or
about its appearance; Bsown stated in his responsetl® motion for summary judgment, “No
one disputed the shirt was bloodgd torn.” (ECF No. 16 at L7 Brown has not shown a need
to admit the shirt as evidence other than féeat. Thus, the PCRoart’s finding that Brown
failed to show prejudice and was not entitledetef for counsel’s failure to enter the white t-

shirt into evidence was not an unreasonable applicatiSmiokland.

5 The trial judge informed the jury that he could not comment on the facts and that it was for the jury to determine
from the evidence what the worceemt. (ECF No. 11-2 at 99).
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E. Failureto Raise Appellate Issue

In his fifth objection, Brown argues that there is no authority in the law suggesting that
Brown would have been unsuccessful on appediigrclaim that the accomplice liability jury
charge was inappropriate and, thus, that the magistudige jerred by recommending that
summary judgment be granted on this ground.

“[Alppellate counsel is not required to raeseery non-frivolous issue that is presented by
the record.” Tisdale v. Sate, 594 S.E.2d 166, 167 (S.C. 2004). “There can hardly be any
guestion about the importance ledving the appellate advocateagxne the record with a view
to selecting the most promising issues for @ent rather, appellateatinsel has a professional
duty to choose betwegiotential issues based on their medibnesv. Barnes, 463 U.S. 745, 752
(1983). “NotwithstandingBarnes, it is still possible to bring &rickland claim based on
counsel’'s failure to raise a particular clairoh appeal, however, “it [will be] difficult to
demonstrate that counsel was incompeten&hith v. Robbins, 528 U.S. 259, 288 (2000).
“Generally, only when ignored issues are dieastronger than thas presented, will the
presumption of effective assistanof counsel be overcomeld. “[A petitioner] must first show
that his counsel was objectivaipreasonable in failing to find ardula issues to appeal—that is,
that counsel unreasonably failed to discover nonfrivilous issuetodild a merits brief raising
them. |If [a petitioner] succeeds in suchh@wing, he then has the burden of demonstrating
prejudice.” Robbins, 528 U.S. at 285.

In support of his argument, Brown discus¥ds$ds v. Sate, 756 S.E.2d 387 (S.C. Ct.
App. 2014). InWilds, the South Carolina Court of Appedbund that the PCR court correctly
found that Wilds' appellate counsel was ieetive for failing to raise the issue that an

accomplice liability charge was given by the trial court. Howewélids is quite distinguishable
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from the case at handMlds involved the armed robberynd murder of the victim.ld. at 388.
Wilds and two co-defendants robbed the victintlmnstreet and, according to the co-defendants,
Wilds shot the victim in the chest when the victim refused to let go of his wadleat 389. In
Wilds, the court found that the fi®oner was prejudiced by th&ial court’'s irstruction on
accomplice liability because the instruction swgiven in response to the jury’s question
regarding whether a convictioneant that it found that theetitioner actually pulled the triggét.

Id. at 390-91. The jury returned guilty verdicts afteeceiving the instruction that the hand of
one was the hand of dllld. InWilds, the alleged crime involved a shooting and the evidence
did not indicate that anyone otheaththe petitioner was the shooted. at 390. Further, it is
clear that the accomplice liability chargeaydd a role in the jury’s verdictSee id. at 391
(“Because the instruction was given in respotsdhe jury’s question regarding whether a
conviction meant it found Wilds actually pulled ttngger, and because the jury returned guilty
verdicts after receiving the instruction, the girstances indicate thestnuction enabled it to
unanimously render verdicts of guilty.”).

In the present case, the trial jury was aseen a hand of one/hand of all instruction.
However, (1) there was no shooting or murdemlved, (2) there wasio lack of evidence
indicating that anyone other théime petitioner was involved in the crimes, and (3) there is no
evidence to suggest th#te instruction affected the jury'decision. On the contrary, both
Howard and his juvenile son tdé®d that the intruder was dhe phone with smeone during the

commission of the home invasiorgeeding the money the intruder was searching for. (ECF No.

6 The jury sent a note to the trial court asking, “[I]f we say [Wilds is] guilty of murder, are we saying he of the three
[alone] actually pulled the trigger?Milds, 756 S.E.2d at 389.

7 See, e.g., Satev. Condrey, 562 S.E.2d 320, 324 (S.C. Ct. App. 2002) (“Under the ‘hand of one is the harid of all
theory [of accomplice liability], one whoins with another to accomplish an illegal purpose is liable criminally for
everything done by his confederate incidental to the execution of the common design and purpose.”).
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20 at 22). Thus, there is eviaenin the record that suppottet the intruder was not operating

alone and had an accomplice. The Supreme Court of South Carolina has approved a broad
accomplice liability charge that stated, “. . aitrime is committed by two or more persons who

are acting together in the commission of a erithen the act of one is the act of bot&téate v.

Kelsey, 502 S.E.2d 63, 76 (S.C. 1998 Condrey, 562 S.E.2d at 324 (“Under an accomplice
liability theory, a person must personally commit the crime or be present at the scene of the
crime and intentionally, or through a commorsida, aid, abet, or assist the commission of

that crime through some overt act.”).

It is well established thahe trial judge dermines the law to be charged frath the
evidence presentedsee Sate v. Knoten, 555 S.E.2d 391, 392 (S.C. 2001). Neither party refutes
that Brown was present at the scene of the crime at the time the crime was being committed.
And there is a possibility that based on the @cosion’s evidence, which included the fact that
Brown was discovered with a tg@hone (ECF No. 11-1 at 162), the jury could determine that
Brown was guilty through accomplice liability as the party on the other end of the telephone. As
the magistrate judge stated, the evidence “sugdethe possibility thah second person was
involved in the crimes, even if only by way obmmunication with th assailant during the
crimes.” (ECF No. 20 at 23). Thus, the trial jadgas permitted to issue a relevant jury charge.
Sate v. Peer, 466 S.E.2d 375, 380 (S.C. Ct. App. 1996) (holdirtgal court has a duty to give a
requested instruction thaorrectly stated the laapplicable to the issues and is supported by the
evidence)Sate v. Williams, 624 S.E.2d 443, 445 (S.C. Ct. App. 200B)there is any evidence
to support the requested charge, tied ttourt should grant the request.’Accordingly, Brown
cannot show that appellate counsel’'s failurgaise the jury instruction issue was objectively

unreasonable or that if he had raised theeidbere was a reasonable possibility Brown would
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have prevailed.Bennett v. Sate, 680 S.E.2d 273, 276 (S.C. 2009k ven if appellate counsel’s
performance was deficient, we find that suchfgrenance did not prejudice [the petitioner]. In
order to show that he was prejudiced by appek@aunsel’s performanca,PCR applicant must
show that there is a reasonable probability that, but for counsgli®fessional errors, the result
of the proceeding would have been diffdré(internal quotation marks omitted)).

Furthermore, contrary t@/lds, there is no evidence present in this case to suggest that
the jury relied upon or considered the jury geapon accomplice liability in rendering a guilty
verdict. Even assuming arguendo that it veamsor for the trial judgeto have given the
accomplice liability charge, the court finds such error would be harmless because of the
considerable evidence in the regsupporting Brown's guilty verdiét.See Webb v. Cartledge,
C.A. No. 9:15-1720-JMC-BM, 2015 WRB906161, at *8 (D.S.C. Sept. 28, 201Eport and
recommendation adopted, C.A. No. 9:15-01720-JMC, 2016 W245192 (D.S.C. Jan. 21, 2016),
appeal dismissed, No. 16-6161, 2016 WL 4434492 (4th Cir. Aug. 22, 2058¢;also Sate v.
Hendon, No. 07-80, 2007 WL 8325960 at *2{8.C. Ct. App. Feb. 14, 200@inding that even
assuming it was error to give accomplice liabilityarge, the error would be harmless because
there was competent evidence to support the guilty ver@etg v. Bailey, 377 S.E.2d 581, 584
(S.C. 1999) (holding that an insuid@stial error not affaing the result of th trial is harmless
where “guilt has been conclusively proven dcgmpetent evidence such that no other rational
conclusion can be reached”).

[11.  Conclusion
After a thorough review of thReport and thentire record in thisase, the court adopts

the magistrate judge's Report (ECF No. 2)d incorporates it herein.  Accordingly,

8 See supra Section .
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Respondent’s motion for summary judgment (ECF No. 126RANTED and Petitioner’s
petition isDISMISSED.

Additionally, a certificate of appealabilityill not issue to a psoner seeking habeas
relief absent “a substantial showing of the dérof a constitutionalright.” 28 U.S.C. §
2253(c)(2). A prisoner satisfiesishstandard by demonstratingatireasonable jurists would find
both that his constitutional claims are debatadohd that any dispositive procedural rulings by
the district court are sb debatable or wrongSee Miller-El v. Cockrell, 537 U.S. 322, 336
(2003); Rose v. Lee, 252 F.3d 676, 683 (4th Cir. 2001). Instltase, the court finds that the
petitioner has failed to make a substantial showing of the denial of a constitutional right.
Accordingly, the court declines tssue a certificatef appealability.

IT 1SSO ORDERED.

gTimothy M. Cain
Lhited States District Judge

March 29, 2017
Anderson, South Carolina
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