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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
GREENVILLE DIVISION

Massachusetts Mutual Life Insurance )

Company, ) Civil Action No.: 6:16v-01643JMC
Plaintiff, )
)
V. ) ORDER AND OPINION
)
Randall S. Hiller and A.E. Pennebaker Co., )
Inc., )
)
Defendants, )
)
Randall S. Hiller, )
)
CrossPlaintiff, )
)
V. )
)

A.E. Pennebaker Co., Inc.,

N—r

)
CrossDefendant. )
)

This matter is before the cowh competing Motions for Partial Summasydgment by
CrossPlaintiff Randall S.Hiller (“Hiller”) and Crosdefendant A.E. Pennebaker Co., Inc.
(“Pennebaker”) (ECF Nos. 23, 35.) For the following reasons, the dOEMNIES Pennebaker’s
Motion for Partial Summary Judgment (ECF No. 23), BNIES Hiller's Motion for Partial
Summary Judgment (ECF No. 35).

l. JURISDICTION

The court has jurisdiction over this action pursuant to 28 U.S.C. § 1332. There is complete
diversity betweerPlaintiff Massachusetts Mutual (“MassMutualihd Defendant®ennebaker
and Hiller. (ECF No. 1 at 2.) The amount in controversy exceeds $75|80Q0THis court retains

jurisdiction over an interpekr insurance caseyen if the crossomplaining parties lack subject
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matter jurisdictionas long as the original plaintiff andfdedants had subject matter jurisdiction.
Leimbach v. Allen, 976 F.2d 912, 917 (4th Cir. 1999).
Il. FACTUAL AND PROCEDURAL BACKGROUND

Pennebaker is a small famibpvned corporation. (ECF No. Z3at 2.) After several
decades of being dndependent manuturer’'srepresentative, Mr. A.E. Pennebaker, under his
corporate namePennebakehegan factoring accountgld.) Factoring is the buying of uapd
invoices at a discount amdllecting he sums due under the invoicetd.)( Thereforethe seller,
in need of the payments more quickly than the invoice terms provide, would receive money
instantlyfrom Pennebaker for invoices that would not be due for another 30, 60, or 90Idgys. (

In the late 1970sMr. A.E. Pennebaker’'s son, Edward C. Ravaker, began operating
Pennebaker. (ECF No. 289 11.) One of the factoring customers was DuriMechanical
Contractors, Inc.“Durham”). (d ¥ 12) CarlaDurham was grincipal of Durham. I¢. 1 13.)
Unbeknownst toMr. A.E. Penenbaker, Ed Penebaker, or Penneb&kaham beganhaving
severe financial difficulties(ld. 1 14.)

Durham began a fraudulent scheme wherein it would present for payment invoices to
Pennebaker (Id. 1 15.) These were fraudulent invoices that were on jobs that didxist for
labor that was not expendeand material thatvas not used. 1d.) Pennebakepaid many
fraudulen invoices until the scheme unraveled and came to l{gtity 16.) In an effort to resele
the situation, it was agredzetween Pennebakench Durham that Durham would purchase life

insurance policies coviag the lives of itghree principalsincluding CarlaDurham. [d. {17;

1 MassMutual has been partially discharged from this case (ECF No. 54), but theetains
jurisdiction.



ECF No. 235.) Thepolicies were purchased fromdgisMutual. Id.) For purposes of this action,
only the CarledDurham policy is at issue.

In 1986, MassMutual issued policy number xxxx005, a term life insurance pwiayng
the life of Carla Durham(ECF No. 1110.) According to counsel for MassMutual, the materials
relating to this policy were destroyed inetmormalcourseof business in accordance with
MassMutual’sdocumentretentionpolicies on September 1, 2010, due to its cancellation and the
issuance of its replacement as explained belCF No. 23-6.) Therefore, it is unclear who the
beneficiary wast thetime of the issuance.

On December 5, 1986, policy number xxxx005 was assigned to PenneliaBEMNoO. 23
3.) OnMay 3, 1994, thdeneficiarywaschanged to Hiller. ECF No. 237.) Shortly thereatfter,
MassMutual’s records indicate that Durhartemipted to cancel the policy, but in denyihgs
request, MassMutuaentified thatt had degalobligation to recognize the rights of the assignee
(ECF No. 23-8,

On or about October 15, 1996, Pennebakdimitted to MassMutual an application to
convert the term policy number xxxx005 tevaolelife insurance policy. (ECF No.113;ECF
No. 239.) On October 18, 1996, in resporiegheOctober 15, 199@pplication MassMutual
issued policynumberxxxx889 (“Policy”), awhole life insurance polig with a face value of
$175,000, insuring thife of Carla Durham. (ECF No. 1 T 14T)he Plicy also includes a Life
InsuranceSupplemental Rider with a valaé $175,000. Id.) Policy number xxxx89 replaced
policy number xxxx005. At the time edsuanceMassMutual’s records indicate that thener
of thePolicywastheinsured, Carla Durhanthe assignee of theolicy was Pennebakeand the
primary beneficiary of the Policy was Hiller(ld. { 15.) Although MassMutuas recordsare

unclear, Penebakepaid the Blicy premiums until aleast2003. (ECF No. 23-9.)



On January 12, 1990, a Decree of Foreclosure was entered by the GreenvilleNGsiety
in Equity, ordering that Pennebakeas entitled to have its notes and mortgages foreclosed and
the encumbered premises sold, with the proceeds applied toward the jud@a@hiNa 234
19.) The Master in Equity entered judgment against Clausarham, Carl®urham,and Clause
Anthony Durham in the amount of $1,010,969.4i5l. 1 20.) After the judgment was entered, no
money was realized towards the debt fritva saleof the properties because the reslate was
already underwater.ld. 1 21.)

Carla Durham died on April 29, 2015, in Greenville County, South Carolina. (ECF No. 1
1 16.) At the time of Carla Didnam’s death, the owner of thelRy was Carla Durhamthe
assignee of the Policy was Pennebaéted the primary beneficiary of th@livy was Hiller. (I1d.
11718)

On or about February 11, 2016, Hiller submitted a Life InsuraneémCForm to
MassMutual requesting the life insurance proceeds due undaslityebe paid to him in full (1d.
119.)

On May 12, 2016, Pennebaktrough counsel, put MassMutual on written notice that it
had a duty to pay the Policy proceedsittommediately. ECF No. 2313.) According to
MassMutual, the death berntefiue under the Policy is $231,306.90. (ECF 23-1 at 4.)

On May 20, 2016, MassMutual filed a Complaint for Interpleader against Hiller and
Pennebakeralleging compeng claims to theroceeds of théfe insurance Blicy insuringthe
life of Carla D. Durham. (ECF No. 1.) MassMutual claims that it is in doubt as to whiehdaat
is entitled tgpayment of the Policy proceeds. (ECF No. 1  23.)

On October 20, 2016, Pennebaftled aMotion for Partial Summary Judgment, asserting

it was entitled to thproceeds of the life insurancellRey. (ECF No. 23.) On November 2, 2016,



Hiller filed aresponseén opposition taPennebaker'$lotion. (ECF No. 28.) On Novembaéd,
2016, Pennebakdited a Reply to Hiller's responsgECF No. 32.)

On November 15, 2016, Hiller filed a Motion for Par&lmmaryJudgment, asserting it
was entitled to theroceeds of the life insurance Policy. (ECF No. 35.) On November 29, 2016,
Pennebakeiiled a response in opposition to Hiller's Motion. (ECF No. 37.)

1. LEGAL STANDARD

Summary judgment is appropriate “if the movant stithat there isiogenuine dispute as
to any material fact and the movant is entitled to judgment as a obtéev.” Fed. R. Civ. P.
56(a). “[l]n ruling on a motion for summary judgment, ‘the evidence of the nonnjsjanb be
believed, and all justifiable farences are to be drawn in [thdayor.” Tolanv. Cotton, ___ U.S.
_,134 S. Ct. 1861, 1863 (2014) (per curiam) (brackets omitted) (quotaiegson v. Liberty
Lobby, Inc., 477 U.S. 242, 255 (1986))A dispute is genuineif' the evidence is such that a
reasonable jury could returnvardict for the nonmoving part[ie$]and afact is materialif it
“might affect the outcome of ¢éhsuit under the governing lawAnderson, 477 U.S. at 248.

The movant bears the initial burden of demonstrating to the court that no gesuasaé
material fact exist.See Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). Once this threshold
showing has been made, the sroaving party cannot survive summary judgment by resting on
the allegations in the pleadings. Rather, themoring party must provide specific, material facts
giving rise to a genuine issu&eeid. at 324. Under this standard, the mere scintilla of evidence

is insufficient to withstand the summary judgment motiSee Anderson, 477 U.S. at 255 (1986).



V. ANALYSIS
A. The Assignee andBeneficiary Documentation

Hiller assertshat his status asplicy beneficiaryis superior to that of an assignd&CF
No. 7 § 29.) The court does not agree. When an ingassagnghe proceeds of a &finsurance
policy as a security for a debt, thghts of the creditor are superior to that of the beneficiaries.
Unum Life Ins. Co. of Am. v. Witt, 83 F. Supp. 3d 687, 690 (W.D. Va. 201%&ke also Cook v.
Commercial Cas. Ins. Co., 160 F.2d 490, 49@th Cir. 1947) (“The questiois not one of changing
the designated beneficiary of an insurance policy, but of the assignment by ad wfuis rights
under a policy payablto his estatelt is well settled that such rights may be assigaed the
assigiment operates toansfer to the assignee all rigitt the insurance money payable in case of
death.”); Antley v. N.Y. Life Ins. Co., 139 S.C. 23 (1927) (“[T]he insured had the absolute,
unqguestioned right to assign the policy and to subject the intérén beneficiary thereto.”Ex
parte Boddie, 200 S.C. 379 (1942) (“The property of a deceased person is liale fpayment
of his debts, and such debts miobepaid before the heirs alevisees are entitled to it.”). This is
also statd in the policy itself. (ECF No. 234.) “This policy may be assigned . . . [T]he rights
of the Owner and the interest of any Beneficiary or any other perdbmensubject to the
assignment.” 1¢l.) (emphasis added).

Additionally, Hiller assertsthat Cala Durham did not executéhe assignmentto
Pennebaker. (ECF No. 35) Uponreview of the documentation MassMutual produced, there
are nine copies of executadsignmentso Pennebakesome of which appear to lleiplicates
(ECF Nos. 321, 322.) Four of the nine signatureges are executed by Carla Durham, and the
other fve are executed by Claude Dumnha(ld.) However, the court acknowledges that Carla

Durham’s asignment of her life insurance Policy is not signed by her, but instead bgieClau



Durham. (Id.) The court also acknowledg#sat on the beneficiary page, which names Hiller as
the beneficiary of Carla Durham’sdRcy, it is not sgned by Carla Durham, arlkde seond page
is signed only by Claude Durham. (ECF No. 32-3.)

Therefore, the court finds thdhere is agenuine issue of material faets to the
documentation of the assignee and the benefipapgrwork

B. Insurable Interest Defense

Hiller assertshat Pennebakéacks an insurable interdstécause the statute of limitations
has passed oRennebaker’'s debt(ECF No. 351 at 3.) The court discusses the statute of
limitationsargument in the next section, but acknowledgaethat Hillers argument is flawed.

Hiller concedes that Carla Durham hadight to insure her own life.See Bynum v.
Prudential Ins. Co. of Am., 77 F.Supp. 56, 59 (D.S.C. 1948tating that eery person has an
insurable interest ihis or her own lifg However, Hiller then cites South Carolina case law which
he clams stands for thpropositionthat South Carolina requires arsurableinterest both at the
time the policy igssuedand at the time of the loss. (ECF No-B&t 3.) This is true, but as to
theinsured. Powell v. Ins. Co. of N. Am., 285 S.C. 588, 59(Ct. App. 1985). “In order to recover
on a policy of insurancehe insured must prove amsurableinterest in the property both at the
time the policy is issued and becomes effective and at the time of thelldgdgimphasis added).
Therefore, ae @n insure his own life for the benefit of anyone, regardless of whether that
beneficiary has an insurabletérest in the insured’s lifeChapman v. Scott, 234 S.C. 469, 471
(1959).

Moreover a defense of lack of insurabigerestcanonly be raised by the insureBynum,
77 F.Supp.at 60. “When an insurance company pays the proceeds of a policy issued by it into

the court to abidéy the judgment of the court as between conflictalgmants none ofthe



claimantsto the fund is allowd to raise the objection that the beneficiary named in the policies
has no insurable intergstld. No such issue has been raised by MassMutual. Therefore, Hiller
has no standing to raise an insurable interest defense.
C. Statute of Limitations

Hiller has alleged thd&ennebaker’debt is barred by the applicald&@tuteof limitations.
(ECF No. 351 at 4.) However, acontractuabssignment of life insurance policy proceeds is the
basis ofPennebaker’'slaim, not thehirty-yearold loan notes and security agreemerfESCF No.
23-1at 8.)

“When applicable, the bar of a statute of limitation does not extinguish a creditor’
underlying right to payment, but it does cause the remeamhforcement of the right taagment-
to be withheld.In re Mazyck, 521 B.R. 726, 730 (Bankr. D.S.C. 201%e also Weemsv. Carter,
30 F.2d 202204 (4th Cir. 1929) (“The distinction drawn by the great weiglguthority is that
the running ofthe Statuteof Limitations extinguishes the remedy, udt the right of the
creditor.”). In TranSouth Fin. Corp. v. Cochran, the South Carolina Court of Appeals held that a
guarantor’s liability on a confession of judgment isirasiependentontractual obligation gart
from the debt guaranteed, and therefore it survived the expiration of the comf#gadgment.
324 S.C. 290, 296 (Ct. App. 1996)hus, the court findghatthe statute of limitatiosydoes not
bar collection on the assignment tbe insurance progeds given as collateral, even though a
separate action on the underlying deltarred.

D. Durham’s Bankruptcy

In Hiller's Motion, he asserts that the assignmeasdischarged in Durham’s bankruptcy.

(ECF No. 351 at 4) However, “the law is well settled that a lien passes thrdaagtkruptcy

despite discharge unless voided by a plan or court ordiem.& Washington, 529 B.R. 654, 663



(Bankr. D.S.C. 2015). There is no evidence of a plan or court order statirggontraryin this
case Thereforethe court finds that Durham’s bankruptcy did not discharge the assignment.
Thecourtconcludes thahe onlygenuine disputef material fact that exists pertainshe
documentation of the assignee and the beneficiary paperwork.
V. CONCLUSION
For the foregoing reasons, the cdDENIES Pennebaker’'#lotion for Partial Summary
Judgment (ECF No. 23), am@ENIES Hiller's Motion for Partal Summary Judgment (ECF No.

35).

IT IS SO ORDERED.

United States District Judge
September 2, 2017
Columbia, South Carolina



