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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
GREENVILLE DIVISION

Charles Christopher Williams,
Civil Action No.: 6:16ev-01655JMC
Petitioner,

V.
ORDER AND OPINION

Bryan P.Stirling, Commissioner,
South Carolina Department of Corrections, )
and Willie D. Davis, Warden of Kirkland )
Correctional Institution )
)
Respondents. )

)

m\/

This matter is before the court pursuant to Magistrate Judge Kevin F. McDoRalubst
and Recommendation. (ECF No. 14@sgtitioner Charles Christopher Williams, an inmate
incarcerated in Kirkland Correctional Institution in the South Carolina iDepat of Corrections
(“SCDC”) under asntencef death, seeks habeas corpus relief pursuant to 28 18.83254. (d.)
The petitioner filed fifteen grounds for relie(ECF No. 74.)The Magistrate Judge recommends
that (1) the petitionersmended habeas petition pursuant to 28 U.$2Z254 be granted as to
Ground Six,therebyreturning him to state coufor resentencing; (25rounds Eleven through
Fifteen be ddmissed without prejudice; (8)e petitioner’'s Motion for Evidentiary Hearing and to
Expand the Record be denied; and tf¥g petitioner’'s Motion to Stay pending the decision in
Ayestas v. Davjsl37 S. Ct. 1433, No. 16-6795, be denied. (ECF No. 146.)

The petitioner and respondents filed objections and repheshe Report and
RecommendatianECF Nos. 155, 156, 163, 164.) The Remrtl Recommendatioriiled on
December 11, 2017, sets forth the relevant factual and procedural background, which this cour

incorporates herein without a recitation. (ECF No. 146.)
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For the reasons set forth below, the cARICEPTS the Magistrate Judge’s Report and
Recommendation as to GroundSne through Ten, andREJECTS the Report and
Recanmendation as to Grounds Eleven throdgtieen (ECF No. 146). Therefore, thecourt
GRANTS the respondents’ Motion for Summary Judgnastd Ground€One,Two, Three, Four,

Five, Seven, Eight, Nine, and Ten dDENIES it as to Ground SiXECF No. 101)Consequently,
thecourtGRANTS petitioner's amendeldabeagpetitionas to Ground SiXECF No. 74) Further,
as to Grounds Eleven through Fifteen, the cGIRANTS the petitioner a stgyending exhaustion
of these claims in state courEinally, the court DENIES WITHOUT PREJUDICE the
petitioner’s Motion to Expand the Record and for Evidentiary Hearing (ECF No. 109) and his
Motion to Stay pending the decisionAyestas v. Das (ECF No. 121)Accordingly, the court
REJECTS the Magistrate Judge’s Report and Recommendation as to petitioner's Motion to Stay
pending the decision iAyestas v. DaviEECF No. 139).
l. LEGAL STANDARD

A. The Magistrate Judge’s Report and Recommendation

The Magistrate Judge’s Replom j and Recommendation is made in accordance with 28
U.S.C. 8636(b)(1) and Local Civil Rule 73.0B)(2)(c) for the District of South Carolinalhe
Magistrate Judge makes only a recomdation to this court. The recommetida has no
presumptive weighfThe resposibility to make a final determination remains with this cobee
Mathews v. Webe#23 U.S. 261, 27@1 (1976). The court is charged with makingeanovo
determination of those portions of the Report and Recommendation to which specific olgection i
made, and the court may accept, reject, or modify, in whole or in part, the MagisttgéesJ

recommendation or recommit the matter with indtans. 28 U.S.C. 836(b)(1).



B. Summary Judgment Standard

Summaryjudgmentis appropriatevhenthe materialsin the recordshowthat “thereis no
genuine disputasto anymaterialfactandthe movants entitledto judgment as a mattef law.”
Fed. R. Civ. P. 56(a). “[l]n ruling on a motion for summary judgment, ‘the evidence of the
nonmovant is to be believed, and all justifiable infereraoes$o be drawn in his favor.Tolan v.
Cotton 134 S. Ct. 1861, 1863 (2014) (per curiélonackets omitted) (quotingndersorv. Liberty
Lobby, Inc, 477 U.S. 242, 255 (1986)). A dispusegenuine “if the evidence is such that a
reasonable jury could return a verdict for the nonmopiagy,” andafactis materialif it “might
affectthe outcome of the suit undiae governing law.Anderson477 U.S. at 248.

The party seeking summary judgment shoulders the initial burden of demonst&tiag
courtthatthereis no genuinéssueof materiafact. SeeCelotexCorp. v. Catrett477 U.S. 317, 323
(1986).0nce themovant has made this threshold demonstrati@nonmovingarty,to survive
themotionfor summarnjudgmentmaynot rest on the allejans averred in its pleadingRather,
the nonmoving party must demonstridu@tspecific,materialfactsexistwhichgiveriseto a genuine
issueSedd. at 324.

C. Section 2254 Standard

Because the petitioner filed the petition after the effective date of the Anigerrand
Effective Death Penalty Act of 1996 (“AEDPAMis claims argovernedy 28 U.S.C. § 2254(d),
asamendedLindhv. Murphy, 521U.S.320 (1997). 8ction2254"setsseveralimits on the power
of afederalcourtto grant ampplicationfor awrit of habeasorpus on behalf of stateprisoner.”
Cullenv.Pinholster 563U.S.170, 181 (2011}orinstance§ 2254 authorizegviewof only those
applications asserting a prisoner is in custody in violation of the Constitutfedemal law and
only when, except in certain circumstances, the prisoner has exhausted remediesl fnpthe

state.ld.



Whena § 2254 petition includes a claim that has been adjudicated on theimasiigte
courtproceeding8 2254 provideshat the applicationshall not begranted with respect to that
claim, unless thetate court's adjudication of tledaim:

a. resulted in a decision that was contrary to, or involved an unreasapahtztion
of, clearlyestablishefederalaw,as determined by the Supreme Court of the United
States;or

b. resultedin a decision that was based on an unreasonable determination of the facts
in light of the evidence presented in the state court proceeding.

28 U.S.C. § 2254(d). “This is a ‘difficult to meet,” and ‘highly deferential standard fduagirzy
statecourtrulings,which demandshatstatecourt decisions bgiventhebenefit of the doubt’’
Pinholster 563 U.S. at 181 (internal citations omitted) (quotkgrrington v. Richter562 U.S.
86, 102 (2011)Woodford v. Visciotti537 U.S. 19, 24 (2002) (peuariam)).

D. Ineffective Assistance ofounsel

TheSixthAmendmenprovideghat‘[ijn all criminalprosecutions, th@ccused shall enjoy
the right . . . to have the Assistance of Counsel for his defense.” U.S. Const. amend. VI. The
Supreme Court has held that this right is violated when counsel retained by, or apfmiate
criminal defendant fails to provide adequate or effective legal assist@aeeStrickland.
Washington, 466 U.S. 668, 686 (1988&}ricklandestablished &wo-prongtestfor a claim of
ineffectiveassistancef counsein violation of the Sixth Amendment, undewhich the criminal
defendant must shosleficientperformancend resulting prejudicéd. at 687.

“The performance prong dbtrickland requires adefendant to show ‘that counsel's
representation fell below an objeatistandard of reasonablengsgafler v. Cooper566 U.S.
156, 163 (2012) (quotingill v. Lockhart 474 U.S. 52, 57 (1985)). “[Clouns#ould béstrongly
presumedo have rendered adequatgsistancandmade all significant decisions in the exercise

of reasonable professional judgmeitand courts should indulge in a “'strong presumption that

counsel's conduct fell within the wide range of reasonable professiesiatance’’ Burt v.
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Titlow, 134 S. Ct. 10, 17 (2013) (quotiBgrickland 466U.S.at689-90).“To establistStrickland
prejudice a defendant mushow thatthereis a reasonable probabilithhat, but for counsel's
unprofessionatrrors theresult oftheproceedingvould havebeendifferent.” Lafler, 566U.S.at
163 (quotingStrickland 466 U.S. at 694).

The standardor anineffectiveassistancelaim underStricklandin thefirst instanceis
already‘a mostdeferentiabne,”and“[sJurmountingStricklandshigh bars neveraneasytask.”
Richter, 562U.S.at 105 (quotingPadilla v. Kentucky 559U.S. 356,371 (2010)). Consequently,
“[e]stablishingthatastatecourt’sapplicationof Stricklandwas unreasonable under 8§ 2254(d) is
all the more difficult, as the standards createdShycklandand 8 2254(d) are both ‘highly
deferential,” and when the two apply in tandem, review is ‘doubly’ Eb.{internal citations
omitted) (quotingKnowles v. Mirzayangé56 U.S. 111, 123 (2009))indh, 521 U.S. at 333, n.

7 (1997);Strickland 466 U.S. at 689).“When § 2254(d) applies, the question is not whether
counsels actions wergeasonable... [blitvhether there is any reasonable argument that counsel
satisfiedStricklands deferential standardRichter, 562 U.S. at 89.

E. Procedural Default

A petitioner’'s failure to raise in state court a claim asserted in his § 22krpe
“implicatestherequirenentsin habea®f exhaustiorandprocedural default.Gray v. Netherland
518 U.S. 152, 161 (1996)The habeas statute generally requires a state prisoner to exhaust state
remedies before filing a habeas petition in federal cowrbddfordv. Nga 548U.S.81, 92 (2006).
Thus,“[a] stateprisonelis generallybarredirom obtainingederalhabeaselief unless the prisoner
hasproperlypresentedis orherclaims through ne ‘complete round of the Stateéstabkhed
appellate review process.Id. (quotingO'Sullivan v. Boerckelb26 U.S. 838, 844 (1999)). In a
similar vein, “a habeas petitioner who has failed to meet the State's proceduirgimeqts for

presenting his federalaimshasdeprived thetatecourts ofanopportunityto addresshoseclaims
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in the firstinstance”and has procedurallydefaultedthoseclaims. Colemanv. Thompson 501
722,732 (1991).

Absentanexceptionafederalcourtwill notentertairaprocedurally defaulteclaim,solong
as the stateproceduralrequirementbarring the statecourt’s review isadequatgo support the
judgmentandindependent diederallaw. SeeMartinezv. Ryan 566U.S.1, 9-10 (2012)Walkerv.
Martin, 562U.S.307, 315-16 (2011). “Thus,statecourt remedies are no longer availabéesause
the prisoner failed to comply with the deadline for seeking-statet review or for taking an
appeal, those remedies are technically exhaustedxhaustiom thissenseloes ncautomatically
entitlethehabeagpetitioner tolitigate his or herclaimsin federalcourt. Instead,f the petitioner
procedurallydefaulted those claims, the prisoner generally is barred from assédbsey claims
in a federal habeas proceeding/bodford 548 U.S. at 93 (internal citation omitted) (citiGgay,
518 U.S. at 161-6Zoleman 501 U.S. at 744-51).

However, “[tlhe doctrine barring procedurally defaulted claims from being hearot i
without exceptions. A prisoner may obtain federal review of a defauléted by showing cause
for the default and prejudice from a violation of federal laMdrtinez 566U.S.at 10 (citing
Coleman 501U.S. at 750).“In Coleman. . .the Supreme Couhteld that . . a federal habeas
‘petitioner cannot claim constitutioral ineffective assistance of counsel [state post-
conviction]proceeding$o establistcause.”Fowlerv. Joyner 753 F.3d 446, 460 (4th Cir. 2014)
(quotingColeman 501 U.S. at 752). SubsequentlyMartinez the Supreme Courtcognized
“narrowexception’to therulestatedn Colemanand held that, in certain situations, “[ijnadequate
assistance of counsel at initi@view collateraproceedingsnayestablisicausdor a prisoner’s
proceduratiefaultof aclaimof ineffectiveassistancattrial.” Martinez 566U.S.at9. TheFourth

Circuithassummarized the exception recognized/iartinez



[A] f ederal habeas petitioner who seeks to raise an othgmeisedurally defaulted
claim of ineffective-assistancef-trial-counsel before thiederal court magoso
onlyif: (1) theineffective-assistanc®f-trial-counsel claim is a substantial one; (2)
the “cause” for default “consists dfiere beingno counsel or onlyneffective
counsel duringhe state collateral review proceeding3) “the state collateral
review proceeding was the initial review proceedingespect to the ineffective
assistancef-trial-counsel claint and (4) statéaw “requiresthatanineffective
assistancef-trial-counsel claim be raised in an initr@view collateral
proceeding.”

Fowler, 753 F.3d at 461 (internal brackets omitted) (quolireyino v. Thaler133 S. Ct. 1911,

1918 (2013)).

In thealternativeto showingcauseandprejudice apetitionermayattemptto demonstrate
amiscarriag®f justice e.g, actualinnocenceBouslew. UnitedStates523 U.S.614, 623 (1998);
seealso Schlupr. Delo, 513U.S. 298, 327-28 (1995)pr abandonment by couns&ee Maples
v. Thomas565 U.S. 266, 283 (2012) (inquiring “whether [the petitioner] ha[d] shibanhis
attorneys of record abandoned him, thereby supplying the extraordinary canoesbeyond
his control, necessary to lift the state procedural bar to his federal pefititerhal quotation

marks and citations omitted)).

I. ANALYSIS

The parties we advised of their right to file objections to the Reparid
RecommendatiofECF No. 146 at 101.) On January 12, 2018, #igipnerand respondenfded
objectionsto the Report and Recommendation. (ECF Nos. 155, 156.) On February 4, 2018, the
petitioner filed a reply to respondents’ objection (ECF No. 163), and on the following day,
respondents filed a reply to the petitioner’s objection (ECF No. 164).

After reading the petitioner’s objections to Grou@use,Two, Three, Four, Five, Seven,
Eight, Nine, and Ten (which the cowvill grantin favor of respondents), the court does not find

that the petitioner has made arguments sufficient to allege any error in thetritagdudge’s



thoroughly reasoned Report and Recommendatibimerefore, bcausehe courtwill grant the
petitioner's amended habeas petition as to Ground Six andtbelpetitioner to return to state
court for resentencing, the court finds it only necessary to discuss Ground Sie gnolunds that
will be pertinent to the sta court’s resentencing €., Grounds 11-16

A. Ground Six

In Ground Six, the petitioner contends that he was denied the effective assidtamansel
because his trial counsel failed to investigate and pregieleince immitigationof punishmenthat
hesuffersfrom FetalAlcohol Syndromg“FAS”). (ECF No. 108t22.} Thepetitionerassertshat
his condition iszompelling evidence of his mental statedcould havded onejury member to

make a different decision at sentencirfigl. at 53.)

Ground Six was essentially presented topthst-conviction relief (PCR’) court as Ground
(n) in attachrent Il of the PCR petition (ECF N@09 at 15¢ and was rejected ohé merits by
the PCR court (ECF No. 22 at 20719). This claim was then rephrd and presented as Ground
One in the petitioner’s writ of certiorari to thelo Carolina Supreme Court (ECF N®-17).
The South Carolina Supren@urt grantedertiorari (ECF N0o19-20 at 1), but later dismissed it
as improvidently granted (ECF No. 19-2A% suchthisclaimis procedurallyexhausted andpe
for habeagseviewbythis court.Sedn ReExhaustion obtateRemediegt71 S.E.2d 45@5.C.1990)
(“[W]hen theclaimhasbeen presented to the Court of Appeals or the Supreme Courgleid
has been denied, the litigasttallbedeemedo haveexhaustea@ll availablestateremedies.”)The

respondents do not dispute that Ground Six is procedurally exhausted and is ripe foryekisw b

! The courthereby accepts the Magistrate Judge’s Report and Recommendation as tcs Ground
One, Two, Three, Four, Five, Seven, Eight, Nine, and SeeE{CF No. 146).
2 The court consties the petitioner’s requestseekng relief from the sentencing phase of trial.
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court3 (ECF No.100 at 167.)

1. Background

The petitioner claims that his trial counsel were ineffective for failing to investigate,
developandpresenevidencan mitigationof punishmenthathesuffersfrom FAS (ECF No.74
at16-18.) Thepetitionerargueghattrial counselweredeficientbecausehey failedto recognize
evidencehatthepetitionersufferedromorganidoraindamagendrFAS, andtherefore, conducted
no investigation into those issuisl.) The petitioner argues that if presented with this additional
evidence, “there is eeasonable possibility that at lease juror might have struck a diféert
balance” at sentencing (ECF NI®8 at 26 (citing/Viggins v. Smith539 U.S. 510, 537 (2003))).

UnderStrickland atrial counsel’ailureto conducein“adequatenvestigationn preparing
forthesentencinghasef acapitaltrial” mayamountoineffectiveassistance of couns&ompilla
v. Beard 545 U.S. 374, 380 (2005). “Counsel has a duty to make reasonable investigations or
make a reasonable decision that makes particular investigations unnece&smitand 466
U.S. at 691.

Counsel is not required to “investigate every conceivable limaitigating evidence.”
Wiggins 539 U.S. at 523. In considering the reasonableness of counsel’s investigation the court
must “judge the reasonableness of counsel’'s challenged conduct on the faetpaftittular
case, viewed as of the time of counsebsmduct.”ld. at 690. Trialcounsel'sfailureto makea
reasonablevestigationand to present this information as mitigating evidence as&ther the
petitionersufferedfrom FAS can constitute ineffective assistance of courgss, e.g. Sears v.

Upton 561 U.S. 945, 946 (2010) (holdirtat evidence obrain damagewas “significant

3 On September 9, 2016, the petitioner filed a petition for a writ of certiorari to thed Btixtes
Supreme Court that was denied on April 24, 2@eeCharles Christopher Williams v. State of
South Carolina137 S. Ct. 1812 (2017).



mitigatingevidence that aonstitutionally adequate investigation would have uncovered.”).

Counsel’'s decision not to investigate in a particular area “mustabsessed for
reasonal@ness in all the circumstances, applying a heavy measure of deference to counsel’s
judgments,’Strickland 466 U.S. at 691. “A fair assessment of attorney performance requires that
every effort be made to eliminate the distorting effects of hindsighted¢onstruct the
circumstances of counsel’s challenged conduct, and to evaluate the cbhoducounsel’s
perspective at the timeld. at 689.

a. Trial

At the outset, the court notes that trial counsel John Mauldin and \WNkeitlesareboth
experiencedttorneysvhohadworked previouslgndeatipenalty matters. (ECF No. ZDat 283,
341.) The record reflects that trial counsel’s mitigation strategy was to preseehegidf the
petitioner’s troubled childhood atitat hesufferedrommentaillness. Trial counsel coordinated
a defenseeamthatincludedhe followingexperts:Janvogelsand“Vogelsang”) Dr. Jameg&vans
(“Dr. Evans”),Dr. Robert Richards (“Dr. Richards”), and Dr. David A. Griesemer (“Dr.
Griesemer”) to assistin preparation for trialand in preparing mitigation ewdce for the
sentencing hearint.Vogelsang, aocialworker,wasretaineco investigatemitigationevidence
in preparation for sentencindECF No. 74 at 16.) The petitioner maintains that, through
Vogelsang'sinvestigationirial counselvereawarethatthe petitioner'smotherwasanalcoholic

andthat she drank during her pregnancy with the petitidrfit. at 16). Further, the petitioner

4 Therecordreflectsthattrial counseblsoretainedr. Seymouialleck,aforensic psychiatrist who
met with the petitioner for four hours and diagnosed him with Major DeprelSpigedeand
Obsessiv&€ompulsiveDisorder(ECFNo. 20-6at322, 325328.) Additionally therecordreflects
thatMarjorieHammock aclinical social worker, prepared a bpsycho social assessment of the

E)etitioner in preparation of trialld. at 262.)

Notably, Vogelsang indicated that the petigo's mother denied drinking while pregnarith
the petitioner. (ECF No0.20-9 at 253.) However, the petitioner’s sister andfather advised
Vogelsanghatthepetitioner'smotherdrankwhile pregnant(ld. at 246.)
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asserts that Dr. Evans, a neuropsychologist, who was retained to conduct testing diotier pet
determinedhhat the petitionerhad learningdisabilitiesand showedneurological impairments,
specifically frontal lobe damage. As such, trial counsel were aware of tiierge’s possible
brain damage. Dr. Richards, a general psychiatrist, examined the petindngiagnosed him
with Bipolar Disorder and with Obsessive Compulsive Disorddr) Dr. Richards testified
during the guilt phase of the trial about his diagno&&SF No. 205 at 475.)The record reflects
that Dr. Griesemer, a neurologist, perforraadMRI and a neurologicakxaminationof the
petitionertheweekendpriortothe petitioner’s trial ECF No.74 at 1617). The record indicates
that Dr. Griesemer was not provided with background information on the petitioner when he
examinechim. (Id.) The MRI of the petitioner'drain reflected a normal brain. (ECF Na@-15
at 71)

During the sentencing phase tbe trial, the petitioner's counsel presented testimony in
support of theimitigation strategy through testimony from the petier’s father and sister, the
petitioner’s first grade teacher Ann Wilson, aworker of the petitioner’'s mo#én, and from other
experts (ECF No0.20-6 at 226, 238, 252Attorney Nettles also developeaditigation testimony
as to the petitionertsoubled childhood through his cross examination of the state psychiatrist,
Dr. Crawford, who testifiednter alia, that the petitioner had trouble with his parents’ divorce;
that hismother wasnalcoholic; hathehaddifficulty in school;andthathehadAttentionDeficit
Disorder butwasnevermedicated (Id. at 196-200.)As such,this is not acase where counsel
completely ignored their duty to investigate background information or conducted a belated
investigation.

b. PCR hearing
Thepetitionerfiled anapplicationfor PCRrelief on November 30, 2010The PCRcourt
heldanevidentiaryhearingfrom January28to January 31, 2013ECF Na 20-12at 172.)At the
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PCR hearing, the petitioner's primagoyesentation of evidence regardif§S wasprovidedby
threementalhealthexpertswho specializan FetalAlcohol Syndrome Disorders (“FASD”): Dr.
Paul Connor, a neuropsychologist; Dr. Richard Adler, a forensic psychiatrist; amnhatie
Novick Brown, a forensic psychologistECF No. 74 at 17.All threewere membersof the
organizatiorFASD Experts whichwasformedin 2007 toprovide amulti-disciplinaryapproach
to evaluatandividualsfor FASD. (ECF No.20-9at468.) The petitioner’s trial counsel, William
Nettles and John Mauldin, also testified at the hearing as to the isBA&of

(1) Dr. Connor

Dr. Connor testified that he specializes in clinical neuropsychology andpaEs@lizes
in FASD. (ECF No.20-9at 46364.) He indicated that he had bemwvolved with the study of
FASD since 1995.1d. at 463) Dr. Connor provided an overview of the history of FASD. As
early as 1973, practitioners were seeing children of alcoholic women whspkaiic facial
features, and those were the facial features that were later used for the didgraSis(. at
470) The thregorimary facial features that are usually identified with children sufferioig f
FAS are small eyes,varythin uppetip, anda smooth philtrunftheridgesbetweerthe nosend
lip) (Id. at47Q) Dr. Connottestifiedthatfacialfeaturesof afetususually develop during thexth
to eighthweekof pregnancyld. at485,ECF No.20-10at1-2.) Dr. Connor observed that in 1996
there were two main diagnoses: FAS, wheréaalll features existed, and Fetal Alcohol Effects
(“FAE”), where there were some or no facial featuEeSK No0.209 at 474) According to Dr.
Connor, in an effort to narrowthesediagnosesnto different groupsthe Institute oMedicine
(“IOM”) createdive diagnoses: (1) fuFASwith confirmedexposure(2) FASwithoutconfirmed
exposure(3) PartialFetal Alcohol Syndrome (“PFAS”) (some physical features, but not the full
gambit of facial features and not growth deficiencies); (4) Alcohol ReNgedodevelopmental
Disorder (“ARND”) (no physical features with normal facial and nornrawgh); and (5)
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Alcohol Relatedirth Defects(*ARBD”) .° (Id. at453.) Dr. Connorstatecthatthere isreally no
differencebetweerrAS,PFAS,andARND whenit comedo cognitiveimpacts. [d. at 475.)

Dr. Connomrlsoprovidedccomprehensiviestimonyconcerninglcohol’seffect on a fetugid.;
ECF No. 2010 at 12.) He stated that alcohol &éspoisorthataffectsall partsof thebrainandall
the synapses(ECF No.20-9at 477-78.)Dr. Connoralsoindicatedthat FASD by definition is
“brain damage.(ECF No. 2010 at 27.) Dr. Connor explained that with fetal alcohol exposure,
damage to the brain “is occurring at time of development” such that “the brawnasaorking
properly when alcohol is damaging'ifld. at 29.) Dr. Connor compared FASD to Alzheimers in
that it affects the entire brain as compared to a stroke, whiclaféedtys a localized part of the
brain (Id. at 2223, 30.)

Dr. Connor explained that FASD affects executive functioning that is most commonly
associatewvith thefrontallobe buthatit alsoaffectsconnectionsvith thefrontal lobe to all parts
of the brain. Id. at 30.) He described executive functioning as “planning, problem solving,
learning from your mistake8eing given somethinthatyou haveto figure out howto makeit
work. Howto do it in suchawaythat youcangetthe job donenddoit aswell aspossible. And
so thats kind of- it’s this large process of being able to take in information, see what you've
done wrong, try and rework it, adapt and cope in ordsolieethings” (I1d.)

Dr. Connor also indicated that IQ is impacted by prenatal alcohol exp@surat 6.)He
notedthatabout20 percenbf individualswith FASD havelQs in thementallyretardedrange.
(Id.) However, Dr. Connor stated that you cannot look at IQs as a predictor of whether or not an

individual has been impacted by fetal alcohol exposiatea(7.) Dr.Connor observethatwith

® Dr. Connor stated that ARBD is the category where lpmk for things such as physical
anomalies, skeletal anomalies, heart defects, and liver anomalies that are oftexrieassotti
FASD. (ECF No. 20-9 at 475.)
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fetalalcohol exposure reees splitg1 1Q. (Id.) Dr. Connorindicatedthatthepetitionerhadalarge
split betweerhis verbal and nonverbH) scoreandthathis variability wasconsistentvith what
he expects with FASO(d. at 45, 47.)

Dr. Connor conducted a neuropsychological assessment of the petitioner in May012. (
at 25.) Dr. Connor statedthat he spentapproximatelysix hours with the petitionewhile
conducting the assessme(id.) He indicatedthat the neuropsychologicassessmens “not
designedto measuredamage to the braimper se€” (ld.) Instead, Dr. Connor looks at the
functioningandcomment®n the function or dysfunction of theain (Id.) Dr. Connor indicated
that he uses a series of te$iat are broken down into domains or areas of functioning to assess
for FASD. (Id. at 35.) Dr. Connor explained that the petitioner was deficient in eight out of eleven
cognitive ability domains, including visuospatial construction organization, visualspati
memoryattention, executivéunctions,suggestibility,communicationdaily living skills, and
socialfunctioning (Id. at 85.) Dr. Connor opined th#te functional impairment wasevere as
the petitioner had deficits in all but three of the domtested (Id. at 86.)

Dr. Connor’'stestingalsoshowed th@etitionerhadpoor adaptivéunctioning skills.(Id. at
10, 7682.) He explained that adaptive functioning is how a person can maislgfe dayto-
dayin theworld with nostructurearound him(ld.) In addition, Dr. Connor’s testing found that
the petitioner’s information could npass easily from one side of his brain to the other, indicating
a damaged corpus callosum, a symptom of FAGQF No. 209 at 234.) Dr. Connor indicated
that he evaluates peopte mentalretardatiorwith thesameestingusedo evaluatehepetitioner
(ECF Na 20-10 at 74.)

Dr. Connomalsatestifiedthathistestingwasconsistenivith testingpoerformed by Dr. Richard

Evans, who was a part the petitioner’'drial counsel’'s defense teafd. at 87#89.) Dr. Connor
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stated thahe could not diagnose tpetitionerwith FAS or anyotherspectrundisorderasthese
are medical diagnosgdd.) However, he found nothing inconsistent with FASD in assessing the
petitioner (Id.)

(2) Dr. Adler
Dr. Adler, apsychiatristjsalsoamembeiof FASDExperts.(ECF No. 2011 at 73.Hewas

gualified at the PCR hearing as an expert in clinical and forensic psycaratrgn expert in
FASD.(Id.) He explained that his sole role in FASD Experts is to forensically exanamethon
and to render a diagnosis, if a diagnosis is approprldtg. (

Dr. Adler diagnosed the petitioner with PFAS and cognitive disorder not othepeisiéic
(Id.at80.)Dr. AdlerindicatedhatPFASis amedical diagnosigld.) To be diagnosed witRFAS,
an individual must have (1) confirmed exposure to alc¢Bptwo of the thre facial feature
deformities; (3) growth retardation;)(4entral nervous system (“CNS”) abnormalities;(5)
cognitive abnormalitieECF No. 2011 at 83.)Dr. Adler indicated thayou only have to have
elements 1 and 2 and any one of elements@, 3to be diagnosedith PFAS,andthepetitioner
hadall five elements(ld. at 18182.) Dr. Adler indicated that these cognitive abnormalities were
severe. Dr. Adler explained that PFAS is more serious than (fABHe explained that because
peoplewith FAS havethefull abnormafaceandtheir IQ is lower, it appearghey get services
morereadily. (Id. at 173.) Conversely, individuals with PFAS haweredifficult livesandmore
negative things happeathem. Dr. Adler explainedhat, because individuals with PFAS do not
outwardly appear different and because they terhvehigherlQs, individualswith PFASare
ableto maskproblemgheyhavefunctioning such that their prtdms are not readily identified.
(Id. at 174.)For exampleDr. Adler indicatedthat the petitionerhasgoodverbalskills, and his
verbalskills mask that he hasoubles being able to understand and react appropriately to his

environment. Id. at 60.)
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Dr. Adler explainedhatBipolarDisorderis not a symptom ofFASD because yonanhave
co-occurringdisorders(ld. at182.)He opinedthatif you haveFASD, thenyouareatanincreased
risk of havingother disorders. I.) When asked whether having FASD or being bipolar was
worse, Dr. Adler responded that FASD was worsestdged that the impairment frofASD is
markedly greater than a Bipolar Disorder or having Obsessive Compulsorel&i. [d. at 182-

183.)

BothDr. AdlerandDr. Connotindicatedthatthepetitioner’strial counselere providedhe
cognitivedeficitinformation througr. Evans’testing (Id. at259.) Whenquestioned about the
petitioner's2005 and 2011 MRIs, Dr. Adler conceded that the reports indicated a normal brain,
although he disagreed with the reporters’ conclusion as to gdcht 258.)

(3) Dr. Brown

Psychologist Dr. Natalie Novick Brown also testified at the RE€&ing. Dr. Brown
specializesn theevaluationandtreatmenof individualswith FASD andbegarher workin this
field in 1995 (Id. at267.) Shes amembeinf FASD Experts and stated that her role is to review
all of the records tdind evidence that might indicate andividual does not have FASDd. at
283.)

Dr. Brown explained that FASD affects executive functioning, includeifregulation,
behavior control, and thought and emotion contfldl at 28384.) Dr. Brown opined that the
petitioner’s executive funions were sigificantly impaired due to PFAfd.) She also explained
that the frontal lobe controls the processing of information from the brain and usesaké
decisionsresisturges andreducetheintensityof emotions. (d.) Dr. Brownindicatedthatwhen
the executivefunctionsareimpairedit leadsto “problematicbehavioraldifficulties.” (Id.) Dr.
Brown stated that individuals with FASD have impulse control probledifieulty controlling

strong feelings and stopping urg@sl. at 287.)Dr. Brownalsonotedthatindividuals have urges
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all thetimeandthatthey rely on executive functioning to “hit the brak¢sd. at 285.)

Dr. Brown explained that sethonitoring is an important aspecte{ecutive functioning
andthat individualswith FASD have problemsselfmonitoring —beingawareof what you are
doing, the significance and implications of what you are doing, the acts yengagngn, and
theimpactof thatactor thoseactson someonelse,or others around you, are importaspects of
executive functioning(ld. at 287.)She statethatthepetitioner’sbrainis damagedthus hedoes
not have thability to determine whais theworstthingthatcanhapperandresistthe urgeqid. at
289.) She indicated that stress makke problem worse(ld.) Dr. Brown also explained that
executive functioning deteriorates in low structure situations, leading ternmgrds in adaptive
functioning. (d. at 317) Adaptive functionings howwell apersorhandles daye-daylife. (Id. at
294.)Dr. Brown suggested the petitioner cannot function in astarctured environment and
that the environment in dag-day life is not really vergtructured. Id. at 31519.) Dr. Brown
suggested that the petitioner would not have problems in the prison environment ddsaaise
structured environmentld, at 319.)

Dr. Brown stated that individuals with FASD have childlike coping skills and optiragd
testingsuggestethe petitionehadthe copingkill levelof a nineyearold. (d. at 303) Dr. Brown
also explained that due to FASD the petitioner datiildlike approachto the world. (Id. at
342.) Shestatedthat the petitioner’<hildlike behaviordedto hisinability to handle the breakup
with thevictim. (Id. at 34243.) Dr. Brown also discussedhow the petitioner was suggestible
and easilymanipulated. Ifl. at 358.) Dr. Brown indicated that slsed the Gudjonsson test
standard for suggestibility and found that the petitioner’s satedhim more suggestible than
the generalpopulation. [d. at 366361.) Dr. Brown explained thastate psychiatrist Dr.

Crawford’s interview ofthe petitionerimmediately after the incident was damaging because Dr.
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Crawford’s questioninged him away from what he originally said about theye following his
arrest(ld. at 358.)Dr. Brown opined that the petitioneret the definition of Guilty buventally

Il andthathelackedsufficientcapacityto conformhis conducto the requirements of thaw. (1d.

at 367.)Dr. Brown also reiterate®r. Connor’s observationthat adaptive functions are more
reliable in measuring an intellectudéficiency thanlQ, becauséQ is measuredn astructured
environment.Id. at294-95.)

Dr. Connor,Dr. Adler, andDr. Brown acknowledgedhat, prior to 2007,there was not a
protocolized approach to FASD assessment such as their group(ldses. 36, 276-77.)
However, they each indicatedat therevere individuapractitionersaddressing-ASD prior to
2007 (Id. at 36, 276-77.)On cross examination, DBrown indicated that there were some
practiones testifying prior to 2007 who were not qualified to do &h.gt 27677.)

(4) PCR Court’s Order

FollowinganevidentiaryhearingthePCRcourt denied thpetitionerrelief on hisclaim of
ineffectiveassistancef counsel. (ECF No. 20-11 at 218)makingthisdeterminationthePCR
court indicatedhat Stricklandwastheapplicablestandardf reviewof thepetitioner’sclaimsof
ineffective assistance of coungg@tl.) In finding that trial counselere not deficient, the PCR
court found:

Therecordshowghattrial counsel did ngbresenevidencedo thejurythatPetitioner
sufferedfrom Fetal Alcohol Syndromeor thathe hadorganicbraindamage.At
Petitioner's PCR hearing, Petitioner’s trialcounsel and defense mitigation
investigator testifiedhattheyhadevidencethatPetitioner'smother,Daisy, drank
alcohol during pregnancy and that they were aware of Aktalhol Syndromeand

the effectsof prenatalexposurdo alcohol. However, both Attorney Mauldin and
Attorney Nettles stated that they could not identify a reason why they did not
develop anitigationstrategypasednFetalAlcohol Syndrome. PCR Transcript of
Record at 937, 119, 188. Neverthelesshis Court findshatPetitionemhasnot
showrntrial counsel was ineffective

(1d.)
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The PCR court observed that counsel has a duty to undertake reasonable investigations to
discover all reasonably available mitigation evidet@K No. 2612 at 20§ citing McKnight v.
State 66 S.E.2d 354, 360 (S.C. 2008)). As to w@mlnsel’s investigation, the PCR court found:

Trial counsel’s investigation, preparation, and presentation of defense evidence and
mitigation at Petitioner’s trial were not deficient. Trialmsel put together a highly
gualified defense team, which included experienced capital defense attorneys,
mitigation investigators, social workers, and mental health experts. Triaseou
carefully investigated the social, educational, familial, and mental health
background of the Petitioner. Trial counsel developed a cogent mitigation defense,
offered an array of compelling evidence, and presahtegdoignantestimonyof a
number ofay andexpert witnesses

(ECF No. 20-12 at 213.) The PCR court a@sldressed the petitioner’s claim that trial counsel
were ineffective for failing to present evidence of FAS, finding as follows:

Based on all the foregoing, this Court finds that trial counselelaténcethat
Petitioner'smother drank duringre%nancy, iad thattrial counselvasawareof the
resultingcomplications, including brain damage. Trial counsel also had evidence
that PetitionepossiblysufferedbraindamagebasedonDr. Evan’s reports. Trial
counsel presented this information along with otm&igation evidence, to the
defense expertConsidering allof the informationit had available and in
consultatiorwith its experts, trial counsel developed a cogent strategy to present
mitigation evidence—including evidence of thenother’'salcohol addictior—but
alsomadeastrategialecisionto notpresento the jury evidence of brain damage or

a diagnosis of Fetal Alcohol Syndrome (thotrggd counselvasunabldoarticulate

the reasons for that strategic decision). Instead, daahsel’'sstrategy was to
present mitigation evidence regarding Petitioner's troubled childhood and his
mental illness, as diagnosed by defense experts

(Id. at 215.)
The PCR court also found that the petitioner had not shown prejudicat 217.)in

making thisdetermination, the PCR court explained:

[T]rial counsel presented a wekasoned mitigation defense, including
“‘compelling evidence of Petitioner’s troubled childhoaihd evidence of
Petitioner'smental illness basedon multiple expert opinions. The PCgburt
determined that Petitioner's PCR argument would have “merely resulted in a
‘fancier’ mitigationcasehaving neeffecton the outcome dhe trial.” Jones v. State
332 S.C. 329, 504 S.E.2d 822 (1998).

(ECF No. 2012 at 217.) The PCR court pointed to a survey of jury verdicts in sister jurisdictions
where defendants had been sentenced to death “in spite of evidence offered in mitigatian t

defendant had fetal alcohol syndrome or organic brain daim@gdeat 218-19.)
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2. Analysis
a. The Parties’ Objections and Replies

The petitioner agrees with the Magistrate Judge’s recommendation tosgraencing
relief based on Ground Six becaube petitioner’s trial counsel were ineffective for failing to
dewelop and present evidendbat the ptitioner suffers fromFAS. (ECF No. 155.) The
respondents object to this recommendation on both substantive and procedural grounds. (ECF No.
156.) Substantively, the respondents argue that the Magistrate Judge erred inpwotsregst,
by finding that the PCR Court’s determination that trial counsel made a “strategic feito
present FAS evidence at sentencing was unreasonable and, second, by findivegigioner
was prejudiced by that failur@d.) Procedurally, the respondents argue that, even if the PCR Court
made an unreasonabletelenination of the facts, thisoart cannot grant summary judgment but

insteadmust hold an evidentiary hearindg.]

The petitioner replies to the respondents’ objections by statingh€é1jCR court’s finding
that trial counsel made a “strategic decision” not to present evidence odltethbl syndrome
was an unreasonable determination of the facts; (2) the Magistrafe dag correct in finding
that the petitioner was prejudiced by tealinsel’s failure to develop and present evidence of fetal
alcohol syndrome; and (3) the court may gthet petitioner reliefrom the PCR cours finding
regardless of whethehe petitioneffiled a Motion for Summary JudgmerfECF No. 163.)As
discussed below, the coustin agreement with the petitioner's arguments.

b. The Court’'s Review

The court finds that the PCR court’s determination that étiéigner failed to prove that
trial counsel were deficient for failing to investigate, develop, and presehiafetéol as a
mitigation factor was both contrary to and an unreasonable application of cleabiiseed

federal lawto thefacts in the reord.Specifically, the PCR court’s finding that trial counsel “made
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a strategic decision not to present to the jury evidence of brain damag#iagnosis of Fetal
Alcohol Syndrome (though trial counsel was unable to articulate the réasibmat strateyic
decision)’(ECF No.20-12at215)wasaviolationof clearly established law because it was based
on a less than adequate investigation and unreasaretbleninatiorof thefactsin evidenceand
is not supportetby theevidence as presentbg trial counsel’s testimony.

AttorneyNettlegestifiedthathe did notecall any discussion concerning FABCF No.20-
9 at 291) Attorney Nettles acknowledgddatthemitigationspecialistyogelsangpreparedarisk
assessmerfor the defense tearand included on that list was “mother drank and smoked
throughout pregnancy (Id. at 285.) However, attorney Nettles indicated that they never
discussed FAS in relation to the checkl{d. at 291.)Attorney Nettleslsoacknowledgethat
therewereindicatorsthatthepetitionermayhavehadbrain damage and that he knew that drinking
by a birth mother could cause brain damage, but he never connected thgd@nt29394.)
Attorney Nettles indicated his awareness of the American Bar Associatidelines for
Performancef Defense Counsel in Death Penalty Cases, which states that counsel needs to
conductan indepthinvestigationaswell asexploreall avenue®f mitigation,andmentiond=AS
threetimes. (d. at 288-89.)

Whenasked about hisvestigation into FAS, attorney Nettles stated that FA&sn’t
everbrought up,that“[i]t wasn'tdiscussed,and“[ijt wasn’truledin, it wasn’t ruled out (Id.
at 295) Attorney Nettles also indicated that there was never an intent to putdgnce of FAS
(Id. at 289.)
In response to being asked what comes to mind when you think of drinking during

pregnancy, attorneiettles responded, “[w]ell, now, Fetal Alcohol Syndrohiel. at 286)

Whenasked if drinking by the petitioner's mothéuring pregnancy “rang any bell,” attorney
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Nettles testified that he made no correlation betweemdttker’'sdrinkingandFAS (Id. at290.)
Heexplainedhatthebellthat randor himwasto show acorrelatiorbetweerthemother’sdrinking
andthatthepetitioner had a less than ideal childhoddl. t 290.)Attorney Nettles acknowledged
during questioning that he would liked to have had evidence to support a diagnosis ob'tguilty
mentally ill.” (Id. at 331.)

Attorney Mauldin also testified at the RChearing as to whether they conducted any
investigation into whether the petitioner suffered from FAS8. at 369.) Attorney Mauldin
agreedvith attorneyNettlesthatFASwasnot brought upyasnot discusse@nd was noa part of
their trial strategy(ld.) According to attorney Mauldinf, FAS hadbeendiscussedt wouldhave
beennoted on thehecklistandit was not. kd. at 368)

Attorney Mauldin explained that FAS has become a much more common itiguiat
thetime the petitionerwastried, andhe now knowsnoreabout theconcept thare did eight or
nine years agdld. at 35253.)He explained that if he were to see a risk factor on a list referencing
drinking during pregnancy novwg red flag of FAS would pop ugdld.) Attorney Mauldin
indicated that he was aware that the circumference of the head at birth had acowélaFAS
and that one of the experts on their defense team had requested birth recordsiithhtawe
contained this information, suggesting the expert may havesigspFAS (Id. at 380.)Attorney
Mauldin acknowledged that he did mabkesuch a connectionld. at 381.) Attorney Mauldin
also acknowledged that an MRI was not done until a week prior to trial and that he had no
explanation as to why it was not doneliea giventhat hewason noticethat the petitioner’'s
mother drank during pregnangid. at 365.)

Attorney Mauldintestifiedthat, after being showrPCR evidenceand exhibits, he was

“dumbfounded” as to why a certain course of action did not oethait a natural course would
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be to bring in a neurologist and tell him they had evidentiary information to suspgetrfeikhey
needed whatever testing needed to be done to determine whethsted (d. at387.) Attorney
Mauldinacknowledgedhattherisk factor of a mother drinking during pregnancy was a red flag
regarding the potential for organic brain damafge.at 354.) Attorney Maudlin concurred with
attorney Nettlethathe would havevantedevidencehatthepetitionersuffersfrom braindamage
before the jury such that he could present a defense of guilty but mentéitly dt 35455, 393)
When asked if he ever went to any experts about the proloethe mother drinking, he
responded;And whatcould possiblyhaveled meto not conduct somsort of follow-up is just
beyondmy— | don’thaveanexplanation foit.” (1d. at 402.)

1. Deficient Performance

On the question of deficient performance, the evidemsthatorganidoraindamagend
FASwerenotrecognizedytrial counselthus nanvestigationinto those conditionsvaspursued
orundertaken(ECF Na 108at22.)In order to establish deficient performance, a “defendant must
show that counsel's representation fell below an objective standard of reasosmblene

Strickland 466 U.S. at 688. Under Strickland “counsel has a dutyto make reasonable

investigation®rto makeareasonable decision that makes particular investigations unnecessary.
Id. at 691. Concerning counsel’s duty to investigate, the United SapremeCourt explained:

[S]trategicchoicesmadeatfter thoroughinvestigationof law and factgelevantto
plausible optionarevirtuallyunchallengeable; and strategic choices made after less
than complete investigation are reasonable precisely to the éxa¢measonable
professional judgments support the limitations on investigation. In other words,
counsel has the duty to make reasonablestigationsorto make a reasonable
decisionthat makes particular investigations unnecessary. In any ineffectiveness
case, a particular decision not to investigate must be directly assessed for
reasonableness in all the circumstances, applying a heavy measure of deference to
counsel’s judgments.

Id. at 696-91. Further, the Supreme Court indicated that a court’s inquiry “is not whether counsel
should have presented a mitigation case. Rather we focus on whether the investigadorting

counsel’s decision not to introduce mitigating evidenas itself reasonableWiggins 539 U.S.
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at 523.

Counsel is not required to “investigate every conceivable line of mitigatingneeadéd.

In considering the reasonableness of counsel’s investigati@n courtmust “judge the
reasonableness of counsel’s challenged conduct on the facts of the particulaeeasktas of

the time of counsel’'s conductStrickland,466 U.S. at 690. Trial counsefailure to makea
reasonablenvestigationof whetherthe petitionersufferedfrom FAS and to present this as
mitigating evidence to the jury at sentencing can constitute ineffective assisfameinselSee,

e.g. Sears v. Upterb60 U.S. 945, 946 (2010) (holding that evidence of brain damage was
“significant mitigation evidence a constitutionally adequate investigation would have
uncovered.”).

Additionally, the performance of counsel is measured in terms of “reasonabieTtks
prevailing professional normsStrickland 466 U.S. at 688. “Prevailing professional norms of
practice as reflected in the American Bar Association standadithelike . . . areguidesto
determiningvhatis reasonabldyut theyareonly guides.’ld. Theperformancénquiryinthiscase
concernghe nature ofrial counsel’'sduty to investigatemitigating evidencein a capital case.

In a capital case,the professional norms require counsel to conduct a thorough investigation
into “all reasonably available mitigating evidenc@/iggirs, 539 U.S. at 524.

Turning to the PCR court’s decision that the petitioner failed to meet his burden of
establishing that trial counsel were deficient, the PCR court found thatduakel “developed
a cogent strategy to present mitigation evidenceludingevidence othe mother’'salcohol
addiction — butlsomadeastrategialecisiorto notpresentothe jury evidence of brain damage
or a diagnosis of Fetal Alcohol Syndrome (though trial counsel was unable toatetithe

reasons for that strategic decisidiffCF No. 2012 at 217.)rhePCRcourtalsodeterminedhat

24



thepetitionerhadnotshownprejudice. [d. at217-19.)Thus, the AEDPA standard applies to both
prongs of theStricklandtest.

The court is mindful that it must give deference to the B&Rt'smeritsdetermination.
28 U.S.C. § 2254(d)e). Additionally,“[w]hen §2254(d) applies, the question is not whether
counsel’s actions were reasonable. The question is whether there issamalda argument that
counsel satisfied®trickland’s deferential standard.MHarrington v. Richter 562 U.S. 86, 105
(2011).

The court finds that the PCR court’s determination that trial counsel masteateic
decision” not to investigate and not present evidence of FAS or brain damage during the
sentencig phase of trial was unreasonable. First, this finding of the PCR court is directly
contradicted by the testimony of both attorney Nettles and attorney Ma8kk@8 U.S.C. §
2254(d)(1). As fully set forth above, both of the petitioner’s trial counséfigel at the PCR
hearing that FAS was never discussed, it was never considered, and it wasileehMeror out.
(ECF No. 209 at 295, 369.5econdirial counsebcknowledgedhattheywereawarethatthe
petitioner'smotherdrank whershewaspregnantwith thepetitionerandthatDr. Evan’sreport
indicatedthepetitioner had frontal lobe damag&CF No.209 at 29394, 354) However, it
appears thatial counselitheroverlooked orgnoredtheseindicatorsandfailed to investigate
for evidenceof FAS. SeeGrayv. Branker, 529F.3d220, 2294th Cir. 2008) (counsegnored red
flags andfailed to investigatefor mentalhealthevidence)(citing Rompilla 545U.S. at 392);
Wiggins 539 U.S. at 516-18, 522 (counselas ineffective for failing to pursueleads and
investigate further into defendant’s background despite knowing that defendatii&r mvas an
alcoholic and that defendant had emotional and academic difficulties as a chdlldgotlinsel’s

decision not to present evidence of organic bramatge or FAS cannot be described as strategic,
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since trial counsel were not aware of the evidence that m@gylebeenavailable Seeg.g., Sears

v. Upton 561U.S.945, 951 (2010ffailure of trial counsel to present mitigating evidence that
they do not know about cannot be a strategic decision). Third, any decision of trial coutsel not
investigate wafrroneously based on counsel’'s failure to inquire about and appreciate the
potential value oévidence obraindamagendFAS asamitigatingcircumstanceasoutlinedby
Drs.Connor, Adler, and Brown at the PCR hearing.

As such,in viewing therecordas a whole, including the evidengetroduced at the
sentencing and at the PCR hearing, and applying deference to the PCR coisits dihecourt
concludes that there is no reasonable argument to sustain the PCR court’s hatlitrgalt
counsel made a “strategic decision” to not present eviderneASf Furthertherecould be no
disagreementetween “fairminded jurists” that the PCR court’s decision was incorrect.
Harrington, 562 U.S. at 102. As such, the state court decigsigalved an unreasonable
determinatiorof thefactsin light of thepetitioner’sclear and convincing evidence to the contrary.
See28 U.S.C. § 2254(d)(2).

2. Prejudice

Having foundhatthePCRcourt’sdecisiorasto GroundSixwasbasedipon arunreasonable
determinatiorof thefacts,thecourtmust nowdeterminavhether the failure ahe petitioner’s trial
counsel to investigate and present evidence of organic deaiageandFAS at thesentencing
proceedingesultedn prejudice. ThePCRcourt addressed the prejudice pron@tfcklandand
found that, even if trial counsel were deficiethig petitionerhadfailed to establishprejudice
(ECF No.20-12at 217-19.)The PCR court noted that trial counsel had put together a highly
qualified defense teamyhich included experiencedcapital defenseattorneys, mitigation
investigatorssocial workers, and mental health experts. The PCR court also noted that trial

counselhad presentead “well-reasonedmitigation defensewhich included evidenceof the
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petitioner’s troublecchildhoodandevidenceof the petitioner'smentalillnessbasedon multiple
expert opinion$ (Id. at 217)" The PCR court explained that tpetitioner’s fetal alcohol
syndrome argument would have only produced a “fancier mitigation’t@kk at 217(quoting
Jones v. Stajb04 S.E.2d 822 (S.C. 1998) (trial counsatineffectivefor failing to thoroughly
investigateandpresenmmitigatingevidence regarding defendant’'s mental impairments, including
organic brain damage, where trial counsel focused its mitigation on the mentaiocoofithe
defendant)). The PCR court also set forth a survey of jury verdicts in sistdigumiss wheren
evidence of FAS had be@nesentedn mitigationandthe defendantaerestill foundguilty. (1d.
at218- 19.)

If the trial counsel had presented evidence of the petitioner’'s organic braigedlame
FAS, it is reasonable that at least one juror would have been persuaded to fgi\aeatdince
rather than the death penalty. To establish prejudice, a petitionérsirms a “reasonable
probability” that counsel’s deficient performance prejudiced the outcome adisketrickland
466 U.S. at 694. A reasonable probability is a probability sufficient to undermine confidence
the outcome.’ld. It is not enough “to show that the errors had some conceivable effect on the
outcome of the proceedindd. at 693. Insteadstricklandasks whether it is “reasonably likely”
the result would have been differelot.at696. As to the penalty phase,“[ijn assessing prejudice,
we reweightheevidencan aggravation against the totality of the available mitigating evidence.”
Wiggins 539U.S. at534. SeeWilliamsv. Taylor, 529U.S.362, 397-98 (200(}he court must
“evaluatethe totality of the available mitigatioevidence—both that adduced at trial, and the

evidence adducedin the habeasproceeding—in re-weighing it against theevidencein

" At the sentencing phase of thialrthe petitioner’s father and sister provided testimony regarding
the petitioner’s difficult childhood.
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aggravation.”).

In the present action, the prosecutor put forward only one aggravating factor, and the jury
was split after several hours of deliberation. As previously set forthmitigeating evidence
relates to thegtitioner's exposure to alcohal utera Present@ with the additional mitigating
evidence regarding the petitioner’'s organic brain damage and diagnosis of REASIsta
reasonable probability that the jury would not have sentenced him to death. Tesaégeaing
the petitioner’s brain damage woulddve been compelling mitigating evidence and is the type of
evidence that the Supreme Court has recognized as relevant in assessimglantefmoral
culpability. Porter v. McCollum 558 U.S. 30, 41 (2009). The testimony of Dr. Brown that the
petitionerat thetime of thecrimewasnotableto conform his condudb therequirements ofhe
law wasimportantmitigationtestimonythat should havdéeenpresentedo thejury. Further, the
evidence presented at the PCR hearing by the petitioner's experthavabhe petitioner is
emotionally on the level of a nin@arold andwasfunctioningasachild on thedaysleadingup
to themurder. Further, the state has not contradicted gh#tioner’s diagnosis of P¥S. As
shown in the publications submitted to the PCR court and through the experts’ teskfm8by
can cause a person to make poor decisions, including criminal bel{&@ér No. 146 at 85.)
The evidenc®f brain damage caused lmyuteroingestion of alcohol was compelling evidence
that could have led one juror to making a different decision at the sent@heigg.

Because of triatounsel’s omissiora thiscasethe jurywasdeprived opowerful evidence
-thatthepetitionersufferedromorganidraindamagandthatFAShadimpaired his judgment and
his ability to control his behavior. The petitioner has presented a compellindgnabbke suffers
from FAS, a dysfunction that affected his cognitive ability and his abilitpmdocm his actions.

This evidence should have been presented to the sentgmgingf this evidencehadbeen
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presentedthereis areasonabl@robabilitythat the jury would have returned a sentence of life in
prison rathethan a death sentence. Becalnged counsel unreasonabigiled to investigateand
presentcompelling mitigation evidencethis court’'s confidencein the outcomereachedat
sentencings underminedThe petitioner has established prejudice resulting fraahcounsel’s
ineffectiveness, and the petitioner is entitled to a new sentehearng.
Based upon the foregoing, the respondents’ Motion for Summndgnént as to Ground
Six is denied, thereby granting the petitioner's amended habeas petitioGemind Six.
B. Grounds Eleven, Twelve, Thirteen, Fourteen, and Fifteen

1. Background

In Grounds Eleven throughifteen, the petitioner allegebat his trial counselwere
ineffectivein presentingertainevidencendin failing to investigategdevelopandpresentertain
other evidencegndthatthesedfailuresprejudiced thenitigationphase of the tria{ECF Na 74at
23-77.)ThepetitionerfurtherallegeghatPCRcounsel were ineffective in failing to present these
claims in PCR, thus providing cause to excuse the procedural bar of these grounds under
Martinez (Id.) The petitioner notes that extracord evidence has been provided in support of
these grounddd. at 23), and several affidavits and other documentary evidence were included
as exhibits to the amended petiticadECF No0s.74-1 through 7426). On September 8, 2017,
the petitioner filed a Motion to Expand the Record and for an Evidentiary HearihiguWarénez
claims (ECF No. 109.) The respondents filed a response in opposition on October &@617 (
No. 115), and the petitioner filed a reply on October 26, 2&8THNo0.124).

On October 16, 2017, the petitioner filed a Motion tay3urther proceedings pending
the decision by the Supreme CaofrtheUnitedStatesn Ayestay. Davis, a case whichks likely

to addresgssuesrelatingto whethera petitionermay presentevidencedeveloped durindis
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federal habeas investigation in an evidentiary hedangonsideration ohis Martinezclaims
(ECF No.121) The respondents filed a respoms¢hatMotion on October 27, 201ECF No.
126),andthepetitionerfiled areplyonNovember 1, 2017HCF No0.126). On November 3, 201
the Magistrate Judge filed his first Report and Recommendation, recommératliting district
court grant the Motion tot8y. (ECF No.139 at3). However, after further review of the parties’
filings, the Magistrate udge stated his intention to withdraw his first Report and
Recommendation that this case be stayed pending the decigigestas v. Davisecause of his
recommendation to resentence the petitioner, rendering an evidentianghefare this court
unnecessary. (ECF No. 146 at 99-100.)

In the Magistrate Judge’s second and most recent Report and Recommerigation,
recommendedhat thepetitionerbe allowed tgpresentheevidenceatissue in Grounds Eleven
throughFifteen, almg with other relevant evidende,thestatecourtfor its consideration(ECF
146 at 100.Yhereforethe Magistrate Judgecommended that Grounds Eleven throuiteé&n
be dismissed without prejudiead the petitioner’'s Motion fonkdentiary Hearingandto Expand
the Record(ECF No. 109 be deniedsthe evidencatissue maye presented to the state court.
(1d.)

2. The Parties’ Objections and Replies

The petitioner objects to the recommendation that the court dismiss thMéienez
claims without prejudice because to do so “violates his Fifth Amendngértto due process
of law.” (ECF No. 1554t 18) The statute of limitationfor the filing of a habeas petition under

28 U.S.C. § 2254 tollenh February of 2017. If thegpitioner's Martinezclaims are dismissed,

8 The court notes that this Report and Recommendation haseaotwithdrawn on the docket.
(SeeECF No. 139.Yherefore, the court willtsl rule on this Report and Recommendation.
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evenwithout prejudice,andit becomesecessaryo refile his claims tolling provisionswill
apply. The dismissal “without prejudice” will shelter the claims from principles®judicata
but not from the statute tifnitations. Although thestatute of limitatiosis not jurisdictionaP

an untimely filing is subject to thrggors of equitable tolling. Moreover, thettioner maintains
that he has made a prima facie showing entitling hiranteevidentiary hearintp establish
“cause” for the defaultand as such thesptioner believes that thdartinezclaims are ripe for
disposition(ECF No. 155 a20.) Accordingly the getitioner asserts that he is entitled to a ruling
on the merits or a stay pending a final order orettieusted claimgld. at 19.)

The espondents object to theaommendation that Grounds Eleven throufieen ke
dismissed without prejudice. (ECF No. 164 at 1.) The respondents believe a stay divéhese
grounds pending a final determination on thmaming claims is not warrantefld.) In light of
the respondents’ position that the Report’s recommendation on Ground Six should be rejected, the
respondents submit the claims presented in Grounds Eleven through Fifteen should bedremande
to the MagistrateJudgefor resolution.(Id.) Further, the respondents espouse ttafetitioner’s
claims in Grounds Eleven through Fifteen were procedurally defaulted éencstatt, and as a
result, are barred from fedett@beas review. (ECF No. 164 at 2hje respondents posit ththe
petitioner hasnot shown that procedural default should be excused uki@etinez and

furthermore pbased upon the state court record,dlaegms are'without merit” (1d.)

3. The Court’'s Review
The court acknowledges the petitideeroncern regarding the statute of limitaticgsueif
he were to refile his habeas petit@ina later timeSee Rhines v. Web&44 U.S. 269, 269 (2005)

(holding that a district court has discretion to stay a mixed petitialiow a petitioner to present his

®Holland v. Floridg 560 U.S. 631 (2010).
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unexhausted claims to the state court in theifisthnceand then to return to federal court for review
of his perfeatd petition): It likely would be an abuse of discretion for a district court to destay
ard to dismiss a migd petition if the petitioner had good cause for his failure to exhaist
unexhausted claims are potentially meritorious, and theremglicationthat the petitioner engaged
in intentionallydilatory litigation tactics.’ld. at 278 Because the coudbes not believthat(1) the
petitioner’s allegations of ineffective assistance of counsdtiaotous (explaining his failure to
exhaust) (2) his unexhausted claims are without meoit(3) he has engageth intentionally
dilatory litigation tactics, the court finds that a stay pending exhaustion of the potentially
meritoriousclaims is warranted.

In Rhines the Supreme Court referenced approvingly @&@time period.See Rhines
544 U.S. at 278citing Zarvelav. Artuz 254 F.3d374, 381 (2d Cir. 2001(‘[District courts]
should explicitly condition the stay on the prisoner’s [pursuitstdfe courtemedieswithin a
brief interval, normally 30 days, after the stagmeredand returning to federal court within a
similarly brief interval, normally 30 days after state caxtiaustion is completed.”). As a result,
the court willsuggest 80-day time peod for the petitioner to be resentenced in state court, and
thereaftemwithin 30 days othe petitioners resentening, for the petitioner to return to this court
for the court’s ruling orany related issues.

The petitioner's Motion for #dentiary Hearingandto Expand the Bcord(ECF N0.109)
are herebyleniedwithout prejudiceastheevidenceatissue may be presented to the state court
Lastly, the etitioner’s Motion to Stay ending the decisioim Ayestay. Davisis deniedwithout
prejudice asanevidentiary hearingeforethe courtat this timels unnecessary.

[I. CONCLUSION
The court herebACCEPTS the Magistrate Judge’s Report and Recommendation as to

Grounds One throughien, andREJECTS the Report and Recommendation as to Grounds
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Eleven througlFifteen (ECF No. 146)Therefore, the courGRANTS the respondents’ Motion
for Summaryudgmenasto Ground€One, Two, Three, Four, Five, Sen, Eight, Nine, and Ten
andDENIES it as to Ground SIXECF No0.101).Consequently e court GRANTS petitioner’s
amendedabeagetition as to Ground Six (ECF No. 74nd VACATES his death sentence
Based on the Supreme Court’s decisioRimnes the court suggests that@esentencing triah
state courbccur within 30 daysr as soon as practical thereafter.

Further, ago Grounds Eleven throudhifteen, the courGRANTS the petitioner a stay
pending exhaustion of these claims in state cdtirtally, the courtDENIES WITHOUT
PREJUDICE the petitioner'sMotion to Expand the€Recordandfor EvidentiaryHearing(ECF
No. 109) and his Motion to Stay pending the decision Ayestas v. Davi$ECF Na 121)
Accordingly, thecourt REJECTS the Magistrate Judge’s Report and Recommendation as to

petitioner’s Motion to Stay pending the decisioryestas v. Davi(EECF No. 139).

IT IS SO ORDERED.

United States District Judge
March8, 2018
Columbia, South Carolina
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