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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ORANGEBURG DIVISION

Nathaniel Teamer,
Petitioner, C.A. No.: 6:16ev-3339PMD-KFM

)

)

)

)

V. ) ORDER

)

Scott Lewis )
)

Respondent. )

)

This matter is before thHeourt on Petitionés objections to United StatbkgistrateJudge

Kevin F. McDonalds report and recommendation (“R & R”) (ECF Nos&D9). The Magistrate
Judgerecommends granting Respondsisummary judgment motion (ECF Nd2)land denying
Petitioners petition for relief under 28 U.S.C. § 2254 (ECF No. 1).

Magistrate Judg®icDonaldissued s R & R onJuly 25 Petitioner filed his objections to
the R & R on August 7, and Respondent filed a reply on Augusi2tordingly, this matter is
now ripe for review.

STANDARD OF REVIEW

The Magistrate Judge makes only a recommendation to this Court. The R & R has no
presumptive weight, and the responsibility for making a final determinatioaime with the
Court. Mathews v. Weber23 U.S. 261, 270-71 (1976). Partiegy make written objections to
the R & R within fourteen days after being served with a copy of it. 28 U.S.C. 8 636(b)(1). This
Court must conduct a de novo review of any portion of the R & R to which a specific objection is
made, and it may accept, rejeor modify the Magistrate Judgefindings and recommendations
in whole or in partld. Additionally, the Court may receive more evidence or recommit the matter

to the Magistrate Judge with instructionsl. A partys failure to object is taken alset partys
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agreement with the Magistrate Judgeonclusions See Thomas v. Ard74 U.S. 140 (1985).
Absent a timely, specific objectieror as to those portions of the R & R to which no specific
objection is made-this Court “must only satisfy itselfthat there is no clear error on the face of
the record in order to accept the recommendatioBiamond v. Colonial Life & Accident Ins.
Co, 416 F.3d 310, 315 (4th Cir. 2005) (quoting Fed. R. Civ. P. 72 advisory committee’s note).

DISCUSSION

The Magistate Judge recommends granting summary judgment on all seven of Pésitioner
grounds for relief. Petitioner has raised objections to the Rs8aRalysis of grounds one, two,
three, four, and six, whilexpresslywaiving grounds five and seven. Accordingly, the Court will
only address the non-waived grounds.

|.  Ground Two!

The Magistrate Judge concluded that ground two was not subject to federal habeas revie
because the question of whether the trial judge should have severed Petithonglary charge
from the trial of his othechargeds governed by state lawAs noted by the Magistrate Judge,
“[g]enerally, severance is a question of state law not cognizable in feabeddhproceedings.”
Zeigler v. BushNo. 0:14cv-MGL-PJG, 2015 WL 3775901, at *18 (D.S.C. Sept. 22, 2015). “[A]
defendant has no constitutional right to a severance unless he can make a strong ahowing
prejudice caused by a joint trialld. (citing Fox v. Ward 200 F.3d 1286, 1292 (10th Cir. 2000)).

Petitioner contends that he was prejudiced by the trial jadgiure to sever the burglary
charge becausedHailure effectively lowered the Staseburden of proof such that the State no
longer had to prove each element of each citweyond a reasonable doubt. Petitiohather

argues that he was prejudiced because the jury found him guilty on the basis ofothetotisan

1. For ease of reference, the Court addrsBetitionets claims in thesameorderasthe Magistrate Judge.
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the facts of a particular crimédowever, beyond that statement Petitioner has offered no evidence
of prejudce. Additionally, the trial judge repeatedly emphasized in his jury instrgctiat the
State had to prove each element of each offeagend a reasonable doubt. The South Carolina
Supreme Court rejected Petitioreeseverance argument, and the Cagrees with the Magistrate
Judges conclusia that the South Carolina Supreme Court’s decision meets § 2254(d)’s standards
Thus, Petitioner’s objection as to ground two is overruled.

[I.  Ground Six

Petitioners next ground for relief is that the South Carolina Supreme Court should have
reviewedhis claim that the PCR judge erred in findihig trial counsel was not ineffective when
he failed to explore or investigaRetitionets complaint against Donald Martidr. regarding his
alleged sexual assault Bfica Grays minor daughtef.

Although Petitionéis ground could also have been asserted as an ineffective assistance of
counsel claim, the Magistrate Judge correctly construed the grewuiiten by Petitimers
counsel as a claimhat the South Carolina Supreme Court should have reviewed the PCRsjudge
ruling. The deci®n of a state appellate coumtt to review the decision of a state PCR couty
implicatesstate lawand “federal habeas corpus relief does not lie for errors of staté |&stelle
v. McGuire 502 U.S. 62, 68 (1991) (quotirigewis v. Jeffers497 U.S. 764, 780 (1990)).

Accordingly, Petitioner’s objection to ground six is overruled.

2. Petitioner was convicted of firdegree burglary dfis neighborshome. Mary Gray lived in the homeith her
daughter Erica, her spBonald Martin Jr.,and Ericas minor daughterPetitioner alleges that if his trial counsel had
presented evidence that Petitioner had reported Mr. Madlleged sexual assaaftEricds minor daughter to DSS
trial counsel could have then argued that Donald Madinand the Grays had motive taccuse Petitioner of
committing the burglary.



1. Ground One

Petitioner next asserts that trial counsel was ineffective when he failed to ma&eteddi
verdict motion on the burglary and armed robbery chatg@stitioner claims that he cannot be
guilty of burglarybecause he had permission to enter the Gdawalling. According to Petioner,
Mary, Erica, and Donald all informed PetitiorePCR investigator that theyw longer believed
that it was Petitionewho entered their house. The Magistrate Judge thoroutjbtyissedhis
ground in his R &R, and the Court only addresses Petitin@ne cognizable objection, which
isbased on the Magistrate Jutigpurported failure to address two cases Petitioner cited in support
of his argument.

Petitioners objection is based dree v. Clarke781 F.3d 114 (4th Cir. 2015), aBeéllizia
v. Florida Dept of Corrections 614 F.3d 1326 (11th Cir. 2010) (per curiam). He cited both in his
response in opposition to Respondenmhotion for summary judgment, and he claims that the
Magistrdae Judge dichot address themLee and Bellizia both stand for the proposition that
lawyeris ineffective wheine or shdailsto move for relief when the State has not produced enough
evidence to survive a sufficiency challerifie a directed verdict Petitionercontends that those
cases support his argument that his trial counsel was ineffective fog f@lmove for a directed
verdict because he believes the State did not present enough evidence to prove eaténoéttts
of burglary. Petitionés objecton ignores the Magistrate Judgeonclusion that the State had
put forth enough evidence demonstrating that Petitioner did not have permission tthenter
Grays dwelling. Accordingly, cases demonstrating that it was ineffective assesten to move

for a directed verdidtased on insufficient evidence for a conviction are inapplicable. The Court

3. Itis not clear what Petitioner objection to his armed robbery convictiopaisall of his objectionselate to his
burglary conviction. Having thoroughly reviewed the Magistrate JedBe& R for clear error with regard to
Petitionets armed robbery conviction, the Court overrules Petitisrasjectionasto his armed robbery conviction.
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agrees with the Magistrate Judgeconclusion that Donadlsl testimony at trial was sufficient
evidence of the unlawful entry element of South Carolina biyr¢pepreclude a directed verdict
Thus, Petitioner’s objection is overruled.

V. Ground Three

Petitioner next claims that his trial counsel was ineffective for failing to impeach Er
with her prior convictiorfor providing false informatiorio law erfiorcement Petitionets trial
counsel testified thathe disposition of that charge did not appearEoicds National Crime
Information Center report, and conceded that he did not attempt to investigetteer. The PCR
court determined thaPetitionets trial counsel was ineffective on this ground, but the South
Carolina Supreme Court reversed because it concluded that Petitioner wasutitguby trial
counsels error The Magistrate Judge, reviewing the South Carolina Supreme £derision
under 8§ 2254(dy deferential standard, concluded that the South Carolina SupremesCourt
decision was not contrary to clearly established federal law. Petisonbjection to the
Magistrate Judge conclusion is again based on the Magistratlgds failure to addressases
Petitionercited in his response in opposition to Resporidemtotion for summary judgment.
Those cases are readily distinguishable.

In the first of those caseSteinkuehler v. Meschnet76 F.3d 441 (8th Cir. 1999), the
Eighth Circuit ruled that trial counsel was ineffective for failing to impeach thewatness to
testify that the firsdegree murder defendant was not intoxicatdd. at 445. Thus, hat
prosecutiorwitnesss testimony dealt a significant blow to thefensés theory of intoxication
andimpeachinghat witness would have significantly impacted the tridl at 445-46. Then, in
Raether v. Meisne608 F. App’x 409 (7th Cir. 2015) (per curiam), the Seventh Circuit ruled that

a statutory rapelefendans trial counsel was ineffective where he failed to impdaat the



victim andone of the prosecutios witnesses about conflicts between their trial testimony and
their previous statements police officers about the incidend. at 414.

Critical here is that the witness Bteinkuehlemwas the only witness who testified about
the defendard intoxication. Conversely, several witnesses testified against Petitioties case
concerning his unlawful entry, and Petitiorsetrial counsel testified that heelieved that
impeaching Erica would have had only a minimal impact on the trial.

Raethertog, is distinguishable because the defendsatnial counsel in that case could have
impeachedboth the victim and another of the prosecutsowitnesses wittprior inconsistent
statementgontained in a police reportHere, Petitioner only asserts that his trial counsel was
defectivein failing to impeach Erica, rather than all of the withesses who testified that iretitio
unlawfully entered the dwellingAdditionally, Petitioners trial counsel had already impeached
Erica with her 1997 conviction for distributing cracBecause several witnesses testified that
Petitioner unlawfully entered the Martirdwelling, including a police officerthe Court cannot
conclude that impeaching one of those witness®® had already been impeachetth a prior
conviction of lying to the policevould likely have changed the outcome of the case as to that
charge. The Court is mindful of the deferential standard it mypgtiya and cannot conclude that
the Supreme Court of South Carolina unreasonably apghiiedhcts on this groundwhen it
concluded that Petitioner was not prejudiced by his trial counelure to impeach Erica with
her conviction for giving false informain to the policeThus Petitionets objection is overruled.

V. Ground Four

Finally, Petitioner objects to the trial judggury charge stating that “your sole objective

is to simply reach the truth of the mattand “simply give both the state atigk defendant a fair

and impartial trial.” Five years after Petitionertrial, the South Carolina Supreme Catiatedn



State v. Danielshattrial judgesshouldexcludesuch languag&om future jury charges because
“[s]uch a charge could effectivebiter the jurys perception of the burden of proof.” 737 S.E.2d
473, 475 (S.C. 2012). Howevehe South Carolina Supreme Court nonetheless affirmed the
defendants conviction inDanielsin spite of the fact that a majority of that court held that the
defendant objection to the trial judge jury charge was preservettl. at 477. The court held
that jury charges must be viewed as a whole, aas a whole they are free from error, any
isolated portions which may be misleading do not constitutesiéNe error.” 1d. (QuotingState

v. Aleksey538 S.E.2d 248, 251 (S.C. 2000having concluded that the charge as a whole was
free from error, the South Carolina Supreme Court affirmed the deféndanviction in spite of
the improper language indtcharge.ld. at 47778. The Court makes the above observations in
an effort to clarifythatthe holding ofDanielswas that the challenged jury chaxjd not violate

the Constitutiorf Nonethelessthe South Carolina Supreme Coattimoniskedtrial judges not to
use such language in future jury charges.

Against this backdrop, the South Carolina Supreme Court held that Petgidnak
counsel in this case was not ineffective for failing to object to the jury instrumiceuset “has
previously held that reasonable representation does not require trial counsetsé® feuccessful
appellate challenges and novel questions of lalweamer v. State/86 S.E.2d 109, 115 (S.C.
2016). Petitioner does not object to this rationale, but claims that his citatioage v. Louisiana
498 U.S. 39 (1990(per curiam) demonstrates that his trial counsel should have objected to the
jury chargeat trial becauseCagés holding was clearly estidhed at the time of his trial. The

Magistrate Judge foundageto be distinguishable, and the Court agrees.

4. Petition€ers response in opposition to Respontentotion for summary judgment could be read as saying that
the Court inDanielsreversed the trial judge based on the improper jury charge.
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In Cage the Supreme Court faced the question of whether the use of the \aotdal “
substantial doubt,”grave uncertainty and “moral certaity” in the trial judgés jury instructions
defining reasonable doubt could have been interpreted by a reasonable juror as allowding a fi
of guilt based on a degree of proof below reasonable doubt. The Supreme Court determined that
those termssugges$ied] a higher degree of doubt than is required under the reasonable doubt
standard,” andhus reversethe Supreme Court of Louisidisdholding that the jury charge was
not constitutionally defective. 498 U.S. at 41.

Cageis distinguishable for a number of reasons. First, the standardefrine Supreme
Court used to determine whether the jury chargédagewas defective-how reasonable jurors
could have understood the charge as a whelgas overruled a year later istelle v. McGuire
502 U.S. 62, 72 n.4 (1991). IBstelle the Supreme Court reverted back to the “reasonable
likelihood” standard of review the Couendorsed irBoyde v. California494 U.S. 370, 380
(1990). InEstelle the Courteiterated the languageBoyde holding thatheappropriate standard
was“whether there is a reasonable likelihood that the jury has applied theraedl instruction
in a way that violates the Constitution. 502 U.S. at 72 (quotinBoyde 494 U.S. at 380)Due
to the Supreme Coustholding hata different, and higher, standard applies to challenges of jury
chargeghan the one used Dage the Court find€Cageto be distinguishable.

SecondCagedealt with a jury charge that improperly defined reasonable doubt as a higher
level of doubt than is actually contemplated by the Constitution. Here, the jury chargky
states that the jury is to reach the truth in the matter and to give both sidesd fieapartial trial.
Although, as recognized by the South Carolina Supreme CadDdriels, such a charge could be
construed as diluting the burden of proof, it is markedly different than an improper defwfiti

reasonable doubt itself. Moreover, although the trial judge began his chargdéevftirtand



impartial trial language, hgroceeded to explain that the Statest “prove[][Petitionets] guilt to
your satisfaction beyond a reasonable doubt.”, ERF No. 133, at 341.) The trial judginen
proceeded to give a lengthy explanation of reasonable doubt. Petitioner does resi¢akeh

the trial judgés definition of reasonable doubt, or with that portion of the charge, angsuahy
objection would be invalid becausimat portion of thechargewas correct. Although the South
Carolina Supreme Court latadmonished trial judges iDanielsto avoidusing the language the
trial judge used here, the Court nonetheless affirmed the trial pidge of that language in a case
decided five years after Petitiohetrial. Here, too, the Court is satisfied that the South Carolina
SupremeCourt’s decision met § 2254(d)’s standards. Accordingly, Petitiofi@al objection is
overruled.

CONCLUSION

For the foregoing reasons, it@RDERED that Petitioneis objections ar® VERRUL ED
and that the R & R i8DOPTED. Accordingly, Responderg’motion for summary judgment is
GRANTED, and Petitioner’'s § 2254 applicationD$SM | SSED with prejudice?

AND IT ISSO ORDERED.

m%

PATRICK MICHAEL DiFry
United States District Judge

September 7, 2017
Charleston, South Carolina

5.  The Court declines to issue a certificate of appealab#iititioner has not made a substantial showing of a
denial of a constitutional rightSee28 U.S.C. 8253(c)(2)Miller—El v. Cockrel] 537 U.S. 322, 3368 (2003) (in
order to satisfy 8253(c), a petitioner must demonstrate that reasonable jurists virmllthé district cours
assessment of the constitutional claims debatable or wrSlagk v. McDanigl529 U.S. 474, 484 (2000) (holding
that when relief is denied on procedural grayradpetitioner must establish both that the correctness of the
dispositive procedural ruling is debatable, and that the petition stateataluglvalid claim of the denial of a
constitutional right).



