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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
GREENVILLE DIVISION

T&S BRASS AND BRONZE WORKS, INC. 8§

and ENVIROPURE SYSTEMS, LLC, 8
8
Plaintiffs, 8
8
VS. 8  Civil Action No. 6:16-03687-MGL
8
JAMES SLANINA, LINDA BASINGER, 8

individually and d/b/a ADVANTAGREEN, §
ADVANTAGO, INC., and OPUS §
DISTRIBUTION, INC.,

Defendants.

w W W W

ORDER ADOPTING AS MODIFIED THE REPORT AND RECOMMENDATION,
GRANTING AS MODIFIED PLAINTIFFS'MOTION FOR PRELIMINARY INJUNCTION
AND AMENDED MOTION FOR PRELMINARY INJUNCTION, AND
GRANTING DEFENDANT LINDA BASINGERS MOTION TO SEVER AND STAY ALL
CLAIMS AND TO COMPEL ARBITRATION

INTRODUCTION

This is an action for misappropriation of teagecrets and trademarks and related claims
arising out of the business relationship betwédaintiffs and Defendds. The Court has
jurisdiction under 28 U.S.C. 88 1331 and 1367.

The parties have filed a number of motionghis matter. In this Order, the Court will
consider Plaintiffs’ Motion for Preliminary Injunction, ECF No. 16, Plaintiffs’ Amended Motion

for Preliminary Injunction, ECF No. 29, and Deflant Linda Basinger’s (Basinger) Motion to
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Sever and Stay All Claims and to Compé&ftbitration (Basinger's Motion to Compel
Arbitration), ECF No. 168. The Court will addsethe additional motions pending in this matter
in a later Order.

Having carefully considered the above-refeeed motions and the numerous related
briefings, the record, and the applicable lawisithe judgment of the Court the Report and
Recommendation will be adopted modified, Plaintiffs’ Motiorfor Preliminary Injunction and
Amended Motion for Preliminary Injunction witle granted as modified, and Basinger’'s Motion

to Compel Arbitration will be granted.

Il. FACTUAL BACKGROUND

Defendants James Slanina (Slanina) andwhie, Basinger, started a company called
EnviroPure Systems, Inc. (ESI) in 2009 in adago manufacturing incubator. ECF No. 38-2
1 3. ESI was created to manufacture and delbd waste disposal system developed by Slanina
capable of converting food waste into non-potakéger suitable to be discharged into sewer
lines or used for irrigationld. 1 4-7. The patented system cotssef a machine that utilizes a
proprietary blend of organioutrients known as “Biomix.” ECF No. 155 § 16. The systems
primarily serve commerciaha industrial facilities.ld.

Plaintiff T&S Brass and Bronze Works, In€(l&S) is a corporation with its principal
place of business in TraveteRest, South Carolindd. § 1. T&S created Plaintiff EnviroPure
Systems, LLC (EnviroPure) in 2018 acquire the assets, rightsidacertain liabilities of ESI.

Id. § 11. EnviroPure acquired ESI in December 20d.2] 12, and T&S established a location
for EnviroPure next to the main T&S facility in Travelers Rest, South Cardadin®,14. Slanina

became president of EnviroPurd, { 13, and former defendant James Taylor (Taylor) became



head of operations and engineering, ECF No.at-. Basinger did not become an employee of
EnviroPure. ECF No. 21-1 | 3.

In connection with EviroPure’s acquisitioof ESI, Slanina executed a Covenants
Agreement with T&S on December 14, 2012 (Slasir@ovenants Agreeement), ECF No. 1-6,
and Basinger executed a Covenants Agreeméth T&S on December 17, 2012 (Basinger’s
Covenants Agreement), ECF No. 1-8. Slaniraaid Basinger’'s Covenants Agreements include
provisions prohibiting them fromdisclosing confidential information of T&S and its
affiliates/subsidiaries, soliciting customers or employees of T&S and its affiliates/subsidiaries,
and competing with the business of T&S and its affiliates/subsidiabieeECF Nos. 1-6 at 3-4,
1-8 at 3-4. The provisions in Slanina’s Coaats Agreement barring him from soliciting
customers or employees of T&S and competintl) W&S expire two years after the termination
of his employment, ECF Nol1-6 at 4, while the correspomdj provisions in Basinger’s
Covenants Agreement expire twyears after T&S’ acquisition d&SI, ECF No. 1-8 at 3-4. The
confidentiality provisions in both Slanina’s cdarBasinger’'s Covenants Agreements have no
expiration date. ECF No%:6 at 3-4, 1-8 at 3.

Plaintiffs’ complaint asserts Basinger doesibess as Advantagreen. ECF No. 155 | 5.
On February 5, 2015, Advantagreen and EnvirePentered into a Nianal Market Sales
Agreement (Agreement) for Advantagreen to eems a sales representative/distributor for
EnviroPure products. ECF No. 168-1. Bagr executed the Agreement on behalf of
AdvantagreenSee id.

The details of the formation, purposeydaoperation of Defendants Advantago, Inc.
(Advantago) and Opus Distriban, Inc. (Opus) are contestebut Advantago and Opus are

companies affiliated with Slanina and/or Basinger and doing business in South CaB#ma.



ECF No. 155 1Y 6-7, 19, 22, 34. According tcsiBger, Advantago is an independent sales
representative agency she stdr which does business as Adwaneen. ECF No. 21-1 { 8.
Basinger sells two other productds through Advantagreen thate unrelated to EnviroPure
products.Id. 11, 13.

Claude Theisen, CEO of T&Sguspended Slanina’s and yl@’'s employment with
Plaintiffs on November 11, 2016, after observing whatperceived as “strange issues with
orders and shipments.” ECF No. 1-2 1 10, Baintiffs terminated Slanina’s and Taylor's

employment on November 18, 2016. ECF Nos. 38-2 § 70, 42-1 § 11.

.  PROCEDURAL HISTORY

The procedural history in this case is com@ad extensive. For purposes of efficiency,
the Court will outline only the procedal history relevant to the motis addressed in this Order.

Plaintiffs filed their initial complainon November 20, 2016. ECF No. 1. It named
Slanina, Taylor, Basinger, and Advantagreerdefendants and assertachumber of statutory
and common law claims for misappropriation afde secrets and tradeksrbreach of contract,
fraud, and related matterSee id.

On November 21, 2016, Plaintiffs filed motion for a temporary restraining order
(Plaintiffs’ First Motion for TRO). ECF No. 5The Court referred Plaintiffs’ First Motion for
TRO to the United States Magistrate Judgeadtrate Judge) on Nawder 22, 2016. ECF No.
10. On that same day, the Magistrate Judgatgd Plaintiffs’ FirstMotion for TRO in part,
entered a temporary restraining order agadetendants (Initial TRO)and set a hearing for
November 30, 2016. ECF No. 11. The Magistthatdge entered the Initial TRO ex parteee

id.



Plaintiffs filed their Motion for Prelinmary Injunction on November 27, 2016, seeking
the same relief they requested in their Firstidofor TRO. ECF Nol6. The Court referred
Plaintiffs’ Motion for Prelimirary Injunction to the Magistta Judge on November 28, 2017.
ECF No. 17. Defendants Slanina, Basingeid &dvantago d/b/a Advantagreen, whom they
assert was improperly identified in the complaas Advantagreen, filed a declaration of
Basinger on November 29, 2016, in opposition torfilé’ Motion for Preliminary Injunction.
ECF No. 21. Defendants assgrinumerous filings Advantagreen was improperly identified in
Plaintiffs’ pleadings. Hereafter, the Courdlvidentify Defendants based on the name specified
in the relevant filing. Platiffs filed additional documentsn support of their Motion for
Preliminary Injunction on November 30, 2016, ECF No. 22.

Also on November 30, 2016, the Wlatrate Judge held a hearing at which counsel for all
parties were presenSeeECF No. 23. That same day, the Msrate Judge entered an order in
accordance with the parties’ agreement ryaay the Initial TRO and extending it until
December 12, 2016 (Revised TRO). ECF No. Zkhe Magistrate Judge also scheduled a
hearing for the Motion for Prelimary Injunction for December 12, 2016l.

Plaintiffs filed their Amended Motion foPreliminary Injunction on December 4, 2016,
ECF No. 29, which the Court referred to thagistrate Judge, ECF No. 39. The Magistrate
Judge cancelled the hearing &@tDecember 12, 2016, and rescheduled a hearing on the Motion
and Amended Motion for Preliminary Injunatidor December 13, 2016. ECF Nos. 32, 34. By
agreement of the parties, the Magistrate Judgended the Revised TRO until the December 13,
2016, hearing. ECF No. 31.

On December 12, 2016, Defendants Slanina, Basinger, and Advantago d/b/a

Advantagreen filed a response in oppositionPtaintiffs’ Motion and Amended Motion for



Preliminary Injunction, ECF No. 3&nd a declaration of TaylodECF No. 42. Plaintiffs filed
additional materials in support t¢fieir Amended Motion for Prehinary Injunction later that
same day. ECF No. 56. On December 13, 201&Hrdants Slanina, Basinger, and Advantago
d/b/a Advantagreen filed a declaration of Jafegojtech in opposition to Plaintiffs’ Motion for
Preliminary Injunction. ECF No. 46.

The Magistrate Judge held a hearing Riaintiffs’ Motion and Amended Motion for
Preliminary Injunction on December 13, 2016, as well as other motions pending at the time that
are irrelevant to the mattepsesently before the CourtSeeECF No. 45. That same day, the
Magistrate Judge issued atteorder stating he would submit a Report and Recommendation
(Report) on Plaintiffs’ Motion and Amended Mot for Preliminary Injuntton to the Court and
extending the Revised TRO until a ruling from the Court on Plaintiffs’ Motion and Amended
Motion for Preliminary Inginction. ECF No. 47.

On December 14, 2016, Slanina filed a MottorHold Open the Record on Plaintiffs’
Motion for Preliminary Injunction (Slanina’s Main to Hold Open the Record), in which he
requested the Court hold operethecord on Plaintiffs’ prelimary injunction motions until
December 19, 2016, to allow Slanina to subrdidifonal material in response to documents
filed by Plaintiffs the night before theebember 13, 2016, hearing. ECF No. 50. The Court
referred Slanina’s Motion to Hold Open the Rettw the Magistratdudge, ECF No. 52, and the
Magistrate Judge granted the Motimm December 15, 2016. ECF No. 51.

Also on December 15, 2016, Plaintiffs, with tmnsent of Taylor, filed a motion for the
entry of a consent order entering a permanejinction against Taylor and dismissing the
claims against him without prejudice, EQI®. 53, which the Court granted on December 16,

2016, ECF No. 54. Taylor was thus teratgd as a party on December 16, 2016.



Plaintiffs filed additional kefing and materials in support of their Amended Motion for
Preliminary Injunction on December 19, 20B8CF No. 62, which included a supplemental
declaration of Taylor, ECF N&2-1. Defendants also filedrther briefing and materials in
opposition on that same day. ECF No. 64.

On December 20, 2016, the Magistrate Judgaed a Report recommending the Court
grant Plaintiffs’ Motion and Amended Motion f@reliminary Injunction and enjoin Defendants
as outlined in the Report. ECF No. 66. Plaintiffs subsequently filed more materials in support of
their Motion and Amended Motion for Piinary Injunction. ECF Nos. 87, 97.

Plaintiffs filed a Motion for Second Temmoy Restraining Order, for an Emergency
Hearing with Testimony, and for Sanctions (Riiéfs’ Second Motion for TRO) on December
27, 2016, in which they requestdee Court further enjoin Defendants and require Slanina and
Basinger to appear in couma answer questions under oatBCF No. 72. The Court referred
Plaintiffs’ Second Motion for TRO to the Magiate Judge, ECF No. 75, and Plaintiffs filed
additional materials in support of the nmwtion December 28 and 29, 2016, ECF Nos. 74, 76.
On December 29, 2016, the Magistrate Judge issued a Report recommending the Court deny
Plaintiffs’ Second Motion for TRO.ECF No. 77. The Court ultiaely adopted the Magistrate
Judge’s December 29, 2016, Report over Plaintdfgection and denied Plaintiffs’ Second
Motion for TRO. ECF No. 158.

Plaintiffs filed an amended complaint on January 4, 2017, naming Slanina, Basinger,
Advantago d/b/a Advantagreeand Opus as defendants. EEQlo. 88. On February 7, 2017,
Plaintiffs filed a motion seeking leave to presadditional information in support of their
Motion and Amended Motion for Preliminary Injunction and Second Motion for TRO

(Plaintiffs’ Motion to Supplemeanthe Record). ECF No. 135. Slanina opposed Plaintiffs’



Motion to Supplement the Record, and the parties fully briefed the Mo8esECF Nos. 148,
149.

With leave of the Court, see ECF No. 152iR/tiffs filed a second amended complaint
(Complaint) on March 2, 2017, ECF Nos. 155. eT@omplaint names Slanina, Basinger,
individually and d/b/a AdvantagreeAdvantago, and Opus as defendarBeeECF No. 155.1t
asserts claims for violation of the Defend Tedkcrets Act of 2016 (Defend Trade Secrets Act),
18 U.S.C. 88 1832-39, violation of the Racketedluémced and Corrupt Organizations Act, 18
U.S.C. 88 1961-68, cybersquatting, false designation of origntation of the South Carolina
Trade Secrets Act, S.C. Code Ann. 88 39-8-1A30, violation of theSouth Carolina Unfair
Trade Practices Act, S.C. Code Ann. 88 39-361@80, interference witbontract, interference
with prospective contragél relations, breach of contrabreach of contract accompanied by a
fraudulent acts, breach of fiduciary dutygpreach of the duty of loyalty, unjust
enrichment/constructive trust, negligence/grosgligence, equitable indemnification, money
had and received, conversiamnd trespass to chattel§ee id. Slanina, Advantago, and Opus
answered the Complaint on kta 16, 2017. ECF No. 160.

Basinger filed her Motion to Compel Artation on April 6, 2017, in which she asserts
all of Plaintiffs’ claims againgter are subject to mandatory aréiion. ECF No. 168. Plaintiffs
filed a response in opposition to Basinger's Motion on April 10, 2017, ECF No. 173, and
Basinger replied on April 13, 2017, ECF No. 174.

The Court, having been fully iefed on the relevant issuas,now prepared to discuss
the merits of Plaintiffs’ Motion for Prelimary Injunction, Amended Motion for Preliminary
Injunction, and Basinger’'s Motion t6ompel Arbitration. The @urt will discuss each of the

motions in turn.



V. BASINGER’'S MOTION TO COMPEL ARBITRATION

Because Basinger’'s Motion to Compel Arbitratis potentially dispositive of the claims
against her, the Court Ivconsider it first.

A. Standard of Review

The Federal Arbitration Act (FAAprovides a federal districiourt with the authority to
enforce an arbitration agreement by compellingigsrto arbitrate their dispute. 9 U.S.C. § 4
(“A party aggrieved by the alleged failure, negfl or refusal of another to arbitrate under a
written agreement for arbitration may petitiomyaJnited States distriatourt which, save for
such agreement, would have jurisdiction undeteT28 . . . for an ordedirecting that such
arbitration proceed in the manner provided for iohsagreement.”). States are vested with the
same authority. See Moses H. Cone Mem’l Hosp. v. Mercury Constr. Cdf0 U.S. 1, 25
(1983). Section 2 of the FAA applies to afgontract evidencing a transaction involving
commerce to settle by arbitration a controversreahfter arising out of such contract,” and it
provides the written agreements to arbitratetained in such contracts “shall be valid,
irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the
revocation of any contract.” 9 U.S.C. § 2. eTlnited States Supreme Court has noted a strong
federal policy favoring arbitrationSee Moses HCone 460 U.S. at 24-25.

The Fourth Circuit Court oAppeals recognized the FAA&rong federal policy favoring
arbitration agreements #dkins v. Labor Ready, InB03 F.3d 496 (4th Cir. 2002), in which the
court stated, “A district court . . . has no chdicg to grant a motion to compel arbitration where
a valid arbitration agreement exists and igselies in a case fallithin its purview.” Id. at 500

(citing United States v. Bankers Ins. C@45 F.3d 315, 319 (4th Cir. @D)). The court further



stated:

In the Fourth Circuit, dtigant can compel arbitrain under the FAA if he can

demonstrate “(1) the existence of a dispute between the parties, (2) a written

agreement that includes an arbitratiprovision which purports to cover the

dispute, (3) the relationship of the transaction, which is evidenced by the

agreement, to interstate or foreignnuoerce, and (4) the failure, neglect or

refusal of the defendant tobitrate the dispute.”
Id. at 500-01 (quotingVhiteside v. Teltech Cor®40 F.2d 99, 102 (4th Cir. 1991)). Because
“arbitration constitutes a more efficient disputeal@tion process than litagion . . . ‘due regard
must be given to the federal policy favoringigiion, and ambiguities a® the scope of the
arbitration clause itself resolved in favor of arbitrationd’. at 500 (quoting/olt Info. Scis., Inc.
v. Bd. of Tr. of Leland Stanford Junior Uni¥89 U.S. 468, 475-76 (1989) (citiktjghtower v.
GMRI, Inc, 272 F.3d 239, 241 (4th Cir. 2001))).

B. Contentions of the Parties

Basinger argues Plaintiffs’ claims against bee subject to mandagoarbitration under
the FAA pursuant to the arbitration provision in Section 10.4.1 of the February 5, 2015,
Agreement between Advantagreen and EnvirePuBasinger maintains she can enforce the
arbitration provision in the Agreement becasbe is an agent of Advantagreen and because,
according to the Complaint, she did business é@Atagreen and is therefore one and the same
as Advantagreen. Although Basinger contends #faimust arbitrate all of their claims against
her, she concedes Plaintiffs may seek injwectielief outside of aitration to enforce the
obligation in the Agreement to protect Plaintiffiade secrets and confidential information and
to obtain specific performance of the Agreement.

Plaintiffs insist they shouldot be required to arbitrate theilaims against Basinger. In

support of their position, Plaintiffs assert Basinigenot a party to the Agreement, and no party

to the Agreement has moved for arbitration. mRitis explain Basingehas attested Advantago

10



does business as Advantagreen. They alse #tdvantago represents in its answer to the
Complaint it does business as AdvantagredPlaintiffs’ argument appears to be, because
Defendants have previouslyken the position Advantago deebusiness as Advantagreen,

Basinger is unable to enforce arbitration provision in an agreement between Plaintiffs and
Advantagreen.

Plaintiffs also aver their claims fall outsidhe scope of the arkatron provision at issue
because, with the possible exception of the unjustlement claim, the claims in the Complaint
are unrelated to the Agreement. Similarly, Plaintiffs maintain their claims for breach of contract
and breach of contract accompanied by fraudulent acts are not subject to arbitration because they
relate to Basinger's 2012 Covenants Agreatn not the 2015 Agreement containing the
arbitration provision. Plairffs proffer the 2015 Agreement fails to supersede the 2012
Covenants Agreement. Plaintiffs furtheote Basinger's Covenants Agreement provides
Plaintiffs will be entitled to injactive relief by a court of compett jurisdiction, which Plaintiffs
argue clarifies the Court has jurisdiction.

Plaintiffs asseverate, even if the ultimatesolution of their claims is subject to
arbitration, the Court should exercise its disoretio provide injunctive tef to maintain the
status quo. Plaintiffs point otlhe arbitration provision specifidglallows Plaintiffs to obtain
injunctive relief without proeeding to arbitration.

Lastly, Plaintiffs urge the Court to ki Basinger's Motion to Compel Arbitration
outright on the ground she failed to adequatelylan in her motion, ECF No. 168, why she is
entitled to compel arbitratiorgand Plaintiffs pontificate the dlirt should require Basinger to
show she is capable of payingetlosts of arbitration beforersling any part of this case to

arbitration.

11



C. Discussionand Analysis

As set forth above, a party seeking to cefrgrbitration under the FAA must prove:

(1) the existence of a dispute between the parties, (2) a written agreement that
includes an arbitration provision which ports to cover the dispute, (3) the
relationship of the transaction, which isdanced by the agreement, to interstate

or foreign commerce, and (4) the failureeglect or refusal of the defendant to
arbitrate the dispute.

Adking 303 F.3d at 500-01 (quoting/hiteside v. Teltech Corp940 F.2d 99, 102 (4th Cir.
1991)).

It is uncontested there is a dispute betwBaginger and Plaintiffthat Plaintiffs have
refused to arbitrate, which sates the first and fourth factorsrf@aompelling arbitration. It is
likewise undisputed the Agreement containing@ trbitration provisionat issue relates to
interstate commerce, for the Agreement concérassale of EnviroPure products in a territory
defined as the United State§SeeECF No. 168-1 at 3. Hence,ethhird requirement is also
satisfied. Therefore, the only remaining issieshether the second requirement for compelling
arbitration is satisfied—whether there is atten arbitration provigin purporting to cover the
dispute between Basinger and Plaintiffs.

Section 10.4.1 of Attachment B to ethFebruary 5, 2015 Agreement between
Advantagreen and EnviroPupeovides, in relevant part:

Except as specifically stated othésw in this Section 10.3.1 [sic], any

controversy or claim (inading without limit those arisg under or conferred by

statutes) arising under or ielation to this Ageement, or the breach thereof, or

the relations between Representative\Jantagreen] and Company [EnviroPure]

shall be finally settled by individual arbitra . . . . In addition to their right of

arbitration, Company shall havke right to obtain injunote relief to enforce or

prevent violations of this Agreement by Representative, to enforce the obligations

of the Representative to protect the trade secrets and confidential information of

Company and to obtain specific perforroarof this Agreement by Representative

(in each case without piirsg any bond or deposit) iany court of competent

jurisdiction in the state of South Cardainwithout proceedintp arbitration.

Id. at 8-9. Thus, under the express terms of ghidion of the Agreement, any controversy or

12



claim pertaining to the Agreement or the relatioh&nviroPure and Advaagreen is subject to
mandatory arbitration, except EnviroPure malgtain certain injunctive relief outside of
arbitration.

The Court rejects Plaintiffs’ argument Basinger is unable to enforce the arbitration
provision because she is not a party to the AgeeemThe Agreement is between Advantagreen
and EnviroPure, and Basinger execuitedn behalf of AdvantagreenSee id.at 2. Plaintiffs
plead in their Complaint “Basinger did bussseas ‘Advantagreen,” ECF No. 155 5, and refer
to defendant “Basinger/Advantagredhtoughout the Complaint, see, eid., 11 18, 19, 21, 24,
26. Thus, according to Plaifi§’ own allegations, Advantagreeand Basinger are one and the
same. See also Snowden v. CheckPoint Check CasBb@F.3d 631, 634 n.2 (4th Cir. 2002)
(explaining using a trade name for a business doéresult in two sepate entities).

The Court also rejects Plaintiffs’ contearti Basinger cannot compel arbitration because
of Defendants’ previous asseris Advantago does business Advantagreen. As explained
above, Plaintiffs’ own Complairdalleges Basinger does businessAdsantagreen. In light of
Plaintiffs’ own allegations, it is immaterialvhether Defendants have previously alleged
Advantago does business as Adeameen. Further, Plaintifffail to allege or explain why
Basinger and Advantago are unable both to dinkas as Advantagreen. Because Basinger and
Advantagreen are not distinct from each otlBasinger can enforce tlabitration provision in
the Agreement between Advantagreen and EnviroPure.

The Court is likewise is unpersuaded by PI#sitposition their claims against Basinger
fall outside the scope of the arbitration proviskmtause they are unrelated to the Agreement.
By its terms, the arbitration provision coveafi claims involving te “relations” between

Advantagreen and EnviroPur&eeECF No. 168-1 at 8. The prein therefore covers a much

13



broader range of claims than those simply netato the Agreement. Plaintiffs’ claims against
Basinger concern the relationisetween Basinger/Advantagre and EnviroPure, and, as
explained above, Plaintiffs aje Basinger does business as Adagreen and is therefore one
and the same as AdvantagreeBeeECF No. 155. Accordingly, Plaintiffs’ claims against
Basinger arise out of the relations between Ativgreen and EnviroPure and are covered by the
arbitration provision.

Similarly, even though Plaintiffs’ breach ofrdoact claims arise out of Basinger's 2012
Covenants Agreement rather than the 2015 Ages¢rmontaining the arbitration provision, they
are also covered by the arbitration provisieetduse they concern the relationship between
Basinger/Advantagreen and EnviroPure. ContreryPlaintiffs’ assertion, Paragraph 6 of
Basinger’'s Covenants Agreement, which providesSTi& entitled to injunctive relief by a court
of competent jurisdiction in the event of Basingextdual or threatendareach of certain terms
of the Covenants Agreement, $8€F No. 1-8 at 4, fails to exemptaintiffs’ breach of contract
claims from the scope of the arbitration provision. Paragraph 6 of the Covenants Agreement is
consistent with the arbitration provision beaaubke arbitration provision specifically allows
EnviroPure to obtain certain injunctivelied without proceeding to arbitration, s&CF No.
168-1 at 9. Thus, the Agreement and the CavsnAgreement can both be enforced, and the
Court need not decide whether the Agreementrsepes the Covenants Agreement. Therefore,
the Court holds Plaintiffs’ breach of contraciaims against Basinger are covered by the
arbitration provision.

Because Basinger is entitled to enforce thétr@tion provision in the Agreement and the
provision covers Plaintiffs’ claims, the Court hoRlsintiffs are required tarbitrate their claims

against Basinger. Accordingly,ahCourt will grant Basinger’s Motion to Compel Arbitration.

14



Plaintiffs must arbitrate their claims againstsBger, and such claims are stayed pending final
resolution of them in arbitrationln so holding, the Court declin®aintiffs’ invitation to reject
Basinger’'s Motion to Compel Arbitration on thesizmshe failed to adequately explain in it why
she is entitled to compel arbitration and to regjBasinger to show she is capable of paying for
arbitration. These suggestions of Plidis are conclusory and baseless.

Although the Court will require Plaintiffs to l@trate their claims against Basinger, it is
uncontested Plaintiffs may seekdbtain certain injunctive reliefutside of arbitration under the
Agreement. Furthermore, the Court agreeshduld entertain Plaintiffsequest for injunctive
relief against Basinger in order to peege the status queending arbitration.See Aggarao V.
MOL Ship Mgmt. C.675 F.3d 355, 376 (4th Cir. 2012) (“[Wére a dispute is subject to
mandatory arbitration . . . a dist court has the discretion grant a preliminary injunction to
preserve the status quo pending #rbitration . . . .” (quotind/lerrill Lynch, Pierce, Fenner &
Smith v. Bradley 756 F.2d 1048, 1053-54 (4th Cir. 1986))Accordingly, the Court will
consider Plaintiffs’ request for a preliminanjunction against Basinger, which is discussed in

detail below, even though it will referah claims against her to arbitration.

V. PLAINTIFFS’ MOTION FOR PR ELIMINARY INJUNCTION AND AMENDED
MOTION FOR PRELIMINARY INJUNCTION

The Court will now turn to Plaintiffs’ Motion for Preliminary Injunction and Amended
Motion for Preliminary Injunction, which are be&the Court for review of the Magistrate
Judge’s Report suggesting the Court grant theéam® and enjoin Defendants as outlined in the
Report. The Report was made in accordance with 28 U§S636 and Local Civil Rule 73.02

for the District of South Carolina.

15



The Magistrate Judge makes only a recondagan to this Court. The recommendation
has no presumptive weight. Thesponsibility to make a finaletermination remains with the
Court. Mathews v. Weberd23 U.S. 261, 270 (1976). The Court is charged with making a de
novo determination of those portions of the Repommvhich specific objection is made, and the
Court may accept, reject, or modify, in wholeimmpart, the recommentian of the Magistrate
Judge or recommit the matteitvinstructions. 28 U.S.& 636(b)(1).

The Magistrate Judge filed the Repont December 20, 2016. ECF No. 66. Defendants
filed objections to the Repoon December 29, 2016, ECF No. 78, to which Plaintiffs responded
on January 3, 2017, ECF No. 79. On January 10, AD&fgndants filed a py to Plaintiffs’
response to their objections, ECF No. 103, araihBffs filed a sur-reply on January 11, 2017,
ECF No. 104. The Court has cargf reviewed Defendants’ objgons and, withithe exception
of one, holds them to be meritless.

Defendants set forth fourteen objections to the Report. Under 28 8.83B(b)(1), a
district court is required toonduct a de novo revieaf those portions of the Magistrate Judge
Report to which a specific adigtion has been made. The Court need not conduct a de novo
review, howeveriwhen a party makes general and conalysabjections that do not direct the
court to a specific error in the [Magistrate Judp@roposed findings and recommendatibns.
Orpiano v. Johnson687 F.2d 44, 47 (4th Cir. 1982eeFed. R. Civ. P. 72(b). Thus, the Court
will address each specific objection to the Reporturn. As provided above, however, the
Court need not—and will not—address any of Defetslaarguments that fail to point the Court
to alleged specific errors the Magete Judge made in the Report.

Defendants first contend the Magistratelge improperly granted the Initial TRO on an

ex parte basis, and Plaintiffs’ ex parte submissions created a negative first impression of

16



Defendants unsupported by eviden@efendants’ argument is ipposite. The Initial TRO and
the requested preliminary injunction at issueehare separate orderand the propriety of
granting the Initial TRO, on an ex parte basis beowise, is irrelevant to whether a preliminary
injunction is now warranted. Bendants’ suggestion the Magigtaludge failed to objectively
consider the matters before him is utterly upsurted, and thus the Court overrules Defendants’
first objection.

Defendants next argue the Magistrate Juglged in considering c&in documents filed
by Plaintiffs after the December 13, 2016, hearingluding the Supplemental Declaration of
Taylor, ECF No. 62-1, because Slanina’s Motion to Hold Open the Record, which the Magistrate
Judge granted, ECF No. 51, gave Defendants pemnissifile only additional materials to rebut
a previous filing of Plaintiffs. Defendants foer insist Taylor's Supplemental Declaration fails
to provide convincing evidee on relevant issues.

The Magistrate Judge had the discretion to id@nsny filings offered by the parties, and
the Court holds he acted reasonably in considethe documents filed by Plaintiffs after the
December 13, 2016, hearing. Defendants’ arguments regarding the value of Taylor's
Supplemental Declaration are nothing more thamhashing of their prior arguments, and the
Magistrate Judge adequatelgxplained the purpose for which he considered Taylor's
Supplemental Declaration, sE€F No. 66 at 10. Moreover, flar's Supplemental Declaration
was merely one piece of evidence considered by the Magistrate J8égeid.at 6-15. The
Court agrees with the MagisteaJudge’s weighing of the ewdce. Accordingly, the Court
holds Defendants’ second objection is unconvincing.

In Defendants’ third objeitin, they assert the MagisteaJudge’s finding Defendants

have disclosed Plaintiffs’ tradecets to the detriment of Plaiffis is unsupported by the record.
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Defendants claim Slanina’s disclosure of Enkuee’s financial information to prospective
investors was intended to ben&f&S by attracting parties to invest or purchase EnviroPure.
Defendants further represent Slanina’s ldiseres were accompanied by appropriate non-
disclosure agreements or confidentiality staats, and they maintain there is no evidence any
of the entities to whom Slanina disclosed thbefiential information have ever misused it.

Defendants’ assertion Slanina’s disclosure of financial information to potential investors
was meant to benefit Plaintiffs was consideaed rejected by the Magistrate Judge,ideat 6-
7, and the Court agrees with thkagistrate Judge’s well-reasoneahclusion. As the Magistrate
Judge explained, Slanina’s eiltsaand the circumstances saunding the disclosures belie
Defendants’ claim.See id.By way of just one example, Slaaimold an individual named Laura
Churcher he did not wanthe fact a company was moving forward with implementing
EnviroPure technology in stores ‘tdeter [his] ability to find a solution to move the company
away from the existing management,” EGlB. 29-13 at 3, and he later divulged highly
confidential information, including Plaintiffs’ “se$ pipeline,” to her, ECF Nos. 1-9 {{ 9-11, 29-
14 at 1-2. Moreover, Slanina falléo obtain permission to disclog¥aintiffs’ trade secrets.
ECF No. 1-9 1 12. In light of sh evidence, Defendants’ claiBlanina was attempting to help
Plaintiffs in disclosing their sensitive informauti is incredible. Furthermore, when considering
the totality of the evidence, éhexistence of non-disclosure agreements or the presence of a
confidentiality statement on the confidential matksrishared with others is insufficient to prove
Defendants’ doubtful claim.

Likewise, the suggestion none of the recifseaf Plaintiffs’ confidential information
have misappropriated the information is indefeate. Evidence of Defendants’ unauthorized

disclosure of Plaintiffs’ trade secrets dentom®s a likelihood of success on the merits for
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Plaintiffs’ claims regardless of whether it is prove trade secrets have been misused by others
at this point. Additionally, Defendants’ suggestion ignores evidence another recipient of
Plaintiffs’ confidential information used ¢hinformation to solicit business from existing
EnviroPure customers witBlanina’s blessing.SeeECF No. 22-4. Accordingly, the Court
rejects Defendantshird objection.

Defendants aver in their fourth objectitre Magistrate Judge’s conclusion Defendants
attempted to manipulate the timing of a sale mfiEbPure to minimize the price is insufficient to
warrant a preliminary injunction. Defendants striéksntiffs have suffexd no harm and cannot
establish a threat of irreparable harm freoch conduct because no sale of EnviroPure has
occurred. Defendants also proclaim there igvidence Slanina benefitted from the conduct.

Defendants appear to misunderstand thevaakeportion of the Report. The Magistrate
Judge’s conclusion Defendants attempted to maaie the timing of a sale of EnviroPure
supported his determination Plaintiffs have $@tisthe preliminary ijunction requirement of
demonstrating a likelihood of success on the mefittheir claims. Itis of no significance
whether Plaintiffs have sufferedamages from Defendants’ machinations at this time. It is
likewise immaterial whether Slanina has realizey personal benefit. Plaintiffs are not required
to wait until they are irreparapharmed to obtain injunctive refi Therefore, the Court holds
Defendants’ fourth objdion to be meritless.

Defendants profess in their fifth objectitme Magistrate Judge'suggestion Defendants
have pursued their own business interests witompany in the United Kingdom called X-Met
to the detriment of Plaintiffs is lackinh support. Defendants emphasize X-Met had a
distributorship agreement with EnviroPureglmning in October 2015yhich did not violate

EnviroPure’s preexisting distributorship ragment with another company in the United
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Kingdom called First Choice. Defeawlts insist X-Met pursued cwoshers for Plaintiffs’ benefit,
not Defendants’ personal interests.

The Report sets forth ample evidence to support the Magistrate Judge’s conclusion the
Defendants pursued their own business interesttheir dealings with X-Met at Plaintiffs’
expense.SeeECF No. 66 at 7-8. Defendants fail tep&ain how their assertion EnviroPure’s
agreement with X-Met did not violate its presing agreement with /&t Choice proves the
Magistrate Judge’s determination is in error. Furthermore, the Magistrate Judge explained the
evidence reveals Slanina executed the agreemémtX-Met on behalf of EnviroPure, and he
and Basinger provided Karen Wordsworth (Mvgordsworth) and Daniel Wordsworth (Mr.
Wordsworth) (collectively the Wordsworths), tbeerators of X-Met, wh EnviroPure’s logo
and confidential information, all without inforngnPlaintiffs of any dealings with X-Met/the
Wordsworths and while EnviroPure alredusd a distributor in the United Kingdongee id.at
7-8. The Magistrate Judge alsoted Slanina encouraged X-ttke Wordsworths to solicit
business from EnviroPure’s existing customeiSee id. When considered as a whole, this
evidence fully supports the Magistrate Judgsuggestion Defendants pursued their own
business interests with X-MetéhWordsworths to the detrimeat Plaintiffs, and Defendants’
conclusory allegations to the contrary are w@iléng. Thus, the Court jects Defendants’ fifth
objection.

In Defendants’ sixth and seventh objens, they avow the Magistrate Judge
misconstrued evidence relating to a test maztand Biomix Slanina shipped to the United
Kingdom for one of X-Met's customers. The Magistrate Jubgghlighted ironsistencies
between Slanina’s account of the test machine and Mrs. Wordsworth’sd.sae 8, but

Defendants argue Mrs. Wordswdsghrepresentations about thesttanachine were technically
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correct. Defendants further claim, even if M¢ordsworth exaggerated about the test machine

to a prospective customer, she was doing so in an attempt to solicit business for Plaintiffs.
Defense also assert it is insignificant the invoices for the test machine and Biomix were absent
from Plaintiffs’ accounts receivablestgm. The Court is unpersuaded.

The Magistrate Judge considered the ewderegarding the test machine and Biomix

Slanina sent to the United Kingdom when daiaeing Defendants pursued their own business
interests with X-Met to the detriment of PlaintiffSee idat 7-9. As explained above, the Court
agrees the totality of the evidence suppdhs conclusion Defendants pursued their own
interests in dealing with X-Met/the Wordswastho Plaintiffs’ disservice, and the evidence
regarding the test machine and Biomix sent to the United Kingdom contributes to this
conclusion. The Magistrate Judge thorougitplained the basis fdnis conclusion, seil. at 8-
9, and the Court agrees withetiMagistrate Judge. Defendansgtempt to once again explain
suspicious circumstances surrourgdtheir dealings with X-Met isinpersuasive, particularly in
light of the entire context daheir interactions with X-Metrad the Wordsworths. The Court
therefore overrules Defendansixth and seventh objections.

Defendants urge in their eighth objectitbre Magistrate Judgefnding OMPECO, an
Italian organization with whom Defendants nateted, is competitive with EnviroPure is
unsupported by any competent evidence. Dadets asseverate the Magistrate Judge
improperly relied on an OMPECO brochure @aching his conclusion because the brochure was
unsubstantiated by any affidavit or other testimony. Defendants further claim the determination
OMPECO is a competitor of EnviroPure is ditgcontradicted by the evidence they presented
to the contrary, which they re-summarize in their objection.

Defendants’ contention there is no conmgpétevidence in the record to demonstrate
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OMPECO is competitive with EnviroPure ignomeslity. The OMPECO brochure provided by
Plaintiffs shows that, like EnviroPure machin@PECO machines treat food waste. ECF No.
56-3 at 1-4. Although Defendanhow suggest a proper foundation the brochure is lacking,
they have put forth no reason to doubt its authiytend indeed have failed to even allege the
information contained in it is inaccurate. Thusyds reasonable for the Magistrate Judge to rely
on the brochure. Taylor's supplemental destian provides additiomavidence OMPECO is
competitive with EnviroPure. SeeECF No. 62-1 {f 2-5. Moreonethe issue of whether
OMPECO and EnviroPure are competitors wssussed extensively at the December 13, 2016,
hearing, and the Magistrate Judge considemd rejected the same evidence and arguments
Defendants rely on in their objectiorseeECF No. 63 at 108-125. THheourt agrees with the
Magistrate Judge’s intergtation and weighing of ¢éhrelevant evdience Accordingly, the Court
rejects Defendants’ gith objection.

Defendants complain in their ninth objea the Magistrate Judge “unfairly found”
Slanina misrepresented his involvement WidMPECO. They represit Slanina has been
“completely forthright in describing that Heelped his wife, Ms. Basinger, in negotiating the
OMPECO contract for Advantagreen.” ECF N8.at 7. Defendants gliste the evidence relied
upon by the Magistrate Judge shows Slanina whsgam a nefarious manner in dealing with
OMPECO.

As an initial matter, the Court notes Defenddiil to specify to which precise portion of
the Report they object. It appears Defengamibject to the Magistrate Judge’s suggestion
“Slanina’s credibility has been greatly diminishadhis effort to minimize his involvement with
OMPECO.” ECF No. 66 at 11. The Coagrees with the Magirate Judge.

Slanina has downplayed his involvemenith OMPECO throughout this case by
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claiming his interactions with OMPECO were merely to assist Basinger’'s negotiations with
them, see, e.g., ECF No. 38-1 11 64-67, yet th@eage strongly sugges®&anina has been
deeply involved with OMPECO personally, not slynpssisting Basinger. By way of example,
Slanina met with principals of OMPECQthout Basinger while traveling in Europ&eeECF
No. 29-10 at 1-2. He also exchanged numerouwslenvith Linda Nociteof OMPECO about his
distributing, installing, and seicing OMPECO machines with colleague, and Basinger was
not copied on these emails. ECF No. 56-8lanina’s interactions with OMPECO were
discussed at length during tBecember 13, 2016, hearing, and #Magistrate Judge explained
he found Slanina’s credibility weaked by his affidavit and contindi@ssertions his interactions
with OMPECO were only to assist Bager despite contradictory evidenceéeeECF No. 63 at
109-122. The Court concurs with the Magistratedge’s interpretation of the evidence.
Slanina’s continued refusal, even Defendants’ nirit objection, to acknowtige the extent of
his involvement with OMPECCQOdespite evidence revealing suaorroborates the Magistrate
Judge’s opinion Slanina’s credibility is doubtfulThus, the Court holds Defendants’ ninth
objection is without merit.

In Defendants’ tenth objection, they argtiee Magistrate Judge erred in finding
Defendants acted in their own irgsts and to the detriment of Plaintiffs in shipping EnviroPure
equipment to a warehouse in Ohibefendants stress, regardlessvbither the Court believes it
was a wise business decision for Defendants tp sbrtain equipment to Ohio, this is in
inadequate basis for granting a preliminary injunction. Defendants reitbeat is no evidence
they have benefited from shipping the equipmen®kio, and they assert Plaintiffs are free to

make arrangements for the equipment through the Ohio warehouse.

23



Defendants’ argument is unconvincing. TNmgistrate Judge astutely pointed out
Defendants’ explanation for sending EnviroPaerpiipment to a warehouse in Ohio makes no
sense.SeeECF No. 66 at 11-12. The Court agrees with Magistrate Jud{eanalysis, and it
is unnecessary for the Court tecount the Magistrate Judgeéxplanation here. Like the
contentions set forth in Defenuts’ third, fifth, sixth, and sesnth objections, Defendants are
once again attempting to refute a conclusion oiMlagistrate Judge in isolation. The totality of
the evidence, however, reveals Defendants acted in their own interests to Plaintiffs’ loss, and
Defendants’ shipment of equipment to Oh# one more example afuch. Additionally,
Defendants’ assertion there is no evidence theg banefited from shipping equipment to Ohio
is irrelevant for the same reass explained in connection witbefendants’ fourth objection:
there is no requirement Plaintiffs wait to obtanjunctive relief until Defendants personally
benefit from their behavior anthuse Plaintiffs harm. Defendahtenth objection is therefore
overruled.

Defendants avow in their eleventh ancelfith objections Paragphs 5 and 7 of the
Magistrate Judge’s recommendee@lpninary injunction are improper. These paragraphs of the
suggested preliminary injunctiamould enjoin Defendants from:

5. Conducting any business with, assisting, consulting with, or
communicating about the food disposaldustry with Karen or Daniel

Wordsworth, X-Met, Bond of London, @MPECO or any employees, agents, or
affiliates thereof.

7. Entering into any employmemelationship with any person or
entity for the purpose of developing, méamturing, or selling any food disposal
systems or related products without lea¥eourt and upon suatonditions as the
court may impose under the circumstancéis prohibitionis based on this
court’s finding of actual misappropriatis and disclosureand the continued
threat of the same and not based iiyeom the knowledge # defendants hold.
18 U.S.C. § 1836(3)(A)(i)(1) [sic].
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Further, the court finds that each defant is “a natural person who is a

citizen or permanent resident alien thfe United States, or an organization

organized under the laws of the United &abr a State or gotal subdivision

thereof’” and “an act in furtherance tife offense was committed in the United

States.” Id. 8§ 1837. Accordingly, each restriction imposed in the order applies

both within and outside of thertdory of the United States.

ECF No. 66 at 16-17.

Defendants urge in their ealenth objection these suggasbtprovisions are improper
because they would prohibit Defendants from @igain certain activities outside of the United
States even though the non-compete provisio8lamina’s Covenants Agreement is expressly
limited to the United States.

Defendants’ position is misguided. It is lereant whether the non-compete provision in
Slanina’s Covenants Agreement applies tmduct outside of the United States. As the
Magistrate Judge explained, the Defend Tradeef®eéct applies to condtuoutside the United
States in circumstances in which, as here, defendants are citizens or permanent resident aliens of
the United States or organizations existing urtlerlaws of the United States. 18 U.S.C. §
1837;see alsoECF No. 66 at 13. Thus, the Court mayjoin Defendants from engaging in
certain competitive conduct outside the United States under the Defend Trade Secrets Act,
regardless of the terms of Slanina’s non-compete proviste®l8 U.S.C. 88 1836, 1837. The
Court thus holds Defendantsesknth objection is unfounded.

Defendants aver in their twdiftobjection Paragraphs 5 anaf the suggested injunction

violate 18 U.S.C. § 1836(b)(3)§8)(1), which provides:

(3) Remedies—In a civil action brought under thgibsection with respect to the
misappropriation of a trade secret, a court may—

(A) grant an injunction—

(i) to prevent any actual or threaed misappropriation described in
paragraph (1) on such terms ae tlourt deems reasonable, provided
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the order does not —
() prevent a person from entering into an employment
relationship, and that conditiomgaced on such employment shall
be based on evidence of threatened misappropriation and not
merely on the information the person knows.
18 U.S.C. § 1836(b)(3)(A)()(1).

Defendants profess Paragraphi@ates this statute becaug prohibits Defendants from
entering into an employment relationship with fpecified individualsrad entities. Defendants
also suggest Paragraph 5 is ambiguous bedhesphrase “about the food disposal industry”
could be interpreted as applying only ‘ttommunicating,” thereby unreasonably enjoining
Defendants from conducting business, assistingposulting with the ligd individuals/entities
about subjects unrelated to the food disposalstmgu Further, Defendants proclaim Paragraph 7
violates 18 U.S.C. 8§ 1836(b)(3)(A)(i)(I) becaussguiring Defendants to obtain approval from
the Court before entering into employment relaships related to thimod disposal industry
would, as a practical matter, phede all such employment.

Defendants’ contentions aumsupported. Paragraphs 5 ahdf the Magistrate Judge’s
suggested injunction do not constitute a blapkehibition preventing Defendants from entering
into any employment relationships. Rather, tle@join Defendants from entering into certain
employment relationships that are competitive with Plaintiffs based on Defendants’ past
behaviors. Further, the exgeelanguage of 18 U.S.C. 8§ 183g&)(A)(i)(I) contemplates certain
restrictions on employmenseeid., and Defendants have cited no authority to support the
position the restrictions in the suggested injiomcare prohibited by the Defend Trade Secrets
Act.

Additionally, the suggestiofaragraph 5 is ambiguous and could prevent Defendants

from conducting business with the specified individuarelated to the food disposal industry is
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unreasonable. The phrase “about the food dapwmslustry” is reasonably interpreted as
modifying all preceding verbs in the sentenemd, therefore, the provision would enjoin
Defendants from conducting business, assistwogsulting, or communating with the listed
individuals/entities onlyn regard to the food disposal industry.

Lastly, Defendants’ assertidhe requirement in Paragtay obligating Defendants to
obtain Court approval before entggiinto employment relationshipslated to tk food disposal
industry would in effect preclude Defendants from all such employment is unfounded.
Defendants provide no explanation for this cosahy pronouncement. Because the Court is of
the opinion the condition is appropriate giv®efendants’ previousvehavior, it overrules
Defendants’ eleventh drtwelfth objections.

In their thirteenth objection, Defendantontend the Magistrate Judge erred in
recommending Paragraph 6 of the suggesiegliminary injunction, which would enjoin
Defendants from “[d]isparaging the plaintiffs atiebir principals, incluoshg Claude Theisen, in
regard to the issues presented in this case.F BQ 66 at 16. Defendanstate they have never
signed a non-disparagement agreement relatimiaiotiffs, and this progion of the suggested
injunction would be an unconstitutional prior restraint on Defatslafree speech rights.
Defendant also proffer the commdéaw doctrines of defamation and tortious interference with
contract adequately protect Plaintiffs.

A non-disparagement provision is absertnir Slanina’s and Basinger's Covenants
AgreementsseeECF Nos. 1-6,1- 8, and the Court isaware of any other agreement between
Plaintiffs and any Defendants containing antttisparagement provisi. Without deciding
whether Paragraph 6 of the Magistrate Judgatggested preliminary injunction would violate

the First Amendment, the Court holds this prawisis unnecessary to preserve the status quo.
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Because Plaintiffs failed to obtain non-disparagement agreements with Defendants,
Defendants were free to dispardgaintiffs during their employmén As the Magistrate Judge
noted, however, there is evidence suggesting Defesgaeviously disparaged Plaintiffs in an
attempt to manipulate the timing of a sale of EnviroPure to Plaintiffs’ detrinte¢ECF No.

66 at 6-7. Nevertheless, in the event Defendatesat to disparage Plaintiffs to compete with
Plaintiffs or otherwis violate their Covenants Agreementaragraph 8 of the Magistrate
Judge’s recommended injunction, which requires Beadats to “[clomply with all obligations of
their Covenants Agreements,” adequately protelamtiffs and preservdbe status quo pending
an ultimate resolution of this case. As Defants point out, the common law doctrines of
defamation and tortious interfei@with contract provide furth@rotection for Plaintiffs. Thus,
the Court accepts Defendants’ thirteenth olpectaind will, out of an abundance of caution,
refrain from adopting Paragraplobthe Magistrate Judge’s suggasipreliminary injunction.

In Defendants’ fourteenth and final objectighey insist the Magisate Judge erred in
recommending Plaintiffs post a $5,000 bond agjecting Defendants’ demand of a $2,940,000
bond to protect Slanina and a $75,000 bond to cover Basinger. Defendants avow the proposed
injunction would have a significant impact &lanina’s future earnings potential and would
destroy the possibility of a kaof EnviroPure. Defendanexplain their requested bond of
$2,940,000 regarding Slanina is based upon thenbaleemaining in Slanina’s compensation
plan, and the requested bond of $75,000 regarBemgnger is to cover her lost commission
income. Defendants, relying on affidavits submitted by Slanina and Basinger, urge the
Magistrate Judge erred in concluding Defenddailed to show bonds in the requested amounts
are warranted.

The Magistrate Judge suggests the $5,000 bomidtffis previously deposited with the
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Clerk of Court is sufficiento protect Defendantsld. at 18. He alsoecommends that, in the
event any sales close on Basingespen EnviroPure accounts, Pldfatbe required to hold in
escrow any commissions to which Basinger may be entitled thwil parties agree on
disbursement or furtharder of the Courtld. The Court considers the gstrate Judge’s plan
wise.

Security required in connection with a preliminary injunction order is to “pay the costs
and damages sustained by any party found to have been wrongfully enjoined or restrained.” Fed.
Civ. Pro. R. 65(c). The security not intended to allow a party recover any damages from the
moving party to which it thinks it is entitled. @@dants have neglected to demonstrate bonds of
$2,940,000 and $75,000 are warranted.

Slanina is not the owner of EnviroPure, ER&. 38-2 9, and he therefore unentitled
to any damages allegedly resulting from the desitbn of the possibility of selling EnviroPure.
Similarly, Slanina’s employment with Plaintifiz’as at will, ECF No. 1-6 at 6, and he was
terminated on November 18, 2016, ECF No. 38-0f Thus, the amour@lanina could have
allegedly received if he retain@mgoing employment with Plaintifis an inappropriate measure
for determining the security Plaintiffs mugtrovide in connection with their requested
preliminary injunction. In the absence of cortipg evidence to the contrary, the Court agrees
with the Magistrate Judge tH&5,000 bond previously posted byafitiffs is an appropriate
amount to protect Defendants.

The Court also endorses the Magistrate Judgeiposal to require Plaintiffs to hold any
commissions in escrow for any of Basinger's m@&counts that might close until the parties
agree on a disbursement or until a further Cauder. This plan ensures Basinger will be

compensated for any commissions to which she niighentitled without requiring Plaintiffs to
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post an unnecessary additional bond. Thus, @ourt overrules Defendants’ fourteenth
objection.

After a thorough review of éhReport and the record inighcase under the standard set
forth above, the Court overrules all of Defendambjections except for their thirteenth
objection, adopts the Report witthe exception of Pagaaph 6 of the recommended preliminary
injunction, and incorporates the Repberein as modified. Thewak, it is the judgment of the
Court Plaintiffs’ Motion for Preliminary ljnction and Amended Motion for Preliminary
Injunction will be granted as modified, and fBedants will be enjoined from the following
pending final resolution of this caeefurther order of the Court:

1. Altering, erasing, deleting, destroying, oodifying any computer or computerized
device or electronic stage device in their posséss, custody, or control;

2. Using or disclosing the plaiiffs’ trade secrets and preqy, including any data or
information obtained from the plaintiffs dhe successor from which the plaintiffs
purchased the property,tdaand information;

3. Developing, marketing, selling, or ex&ing any ownership or dominion over
products or services in the food waslesposal industry in violation of their
Covenants Agreements;

4. Operating or using <enviropuresysteassuk> or including any reference to
EnviroPure or any of its products on <advantagreen.com> or in any other
communication for purposes of dealing products sold by EnviroPure or in
competition with any product sold by EnviroPure;

5. Conducting any business with, assisting, cdtitey with, or communicating about the
food disposal industry witKaren or Daniel Wordsworth, X-Met, Bond of London, or
OMPECO or any employees, agents, or affiliates thereof;

6. Entering into any employment relationshijttwany person or entity for the purpose
of developing, manufacturing, or selling yariood disposal systems or related
products without leave of the Courhdh upon such conditions as the Court may
impose under the circumstances. This grtion is based on this Court’s finding of
actual misappropriations and dssures and the continuedéiat of the same and not
based merely on the knowledge Defendantd.h@B U.S.C. 8 1836}(3)(A)(i)(I).

Further, the Court finds that each Defendant is a “natural person who is a citizen or
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permanent resident alien of the Unitedt8¢, or an organization organized under the
laws of the United States or a State olitipal subdivision thereof,” and “an act in
furtherance of the offense was committed in the United Statdd.” 8 1837.
Accordingly, each restriction imposed in tkdsder applies both within and outside of
the territory of the United States.

IT IS FURTHER ORDERED Defendants must take the following affirmative steps
pending final resolution of this casefurther order of the Court:

7. Comply with all obligations of their &enants Agreements, including the cessation
of all activities relative tdhe manufacture, distributiosale, or marketing of food
waste disposal systems and related prisduincluding Biomix or any chemical
providing the same or similar function. dlparties agree Defendant Basinger is an
independent sales representative for othedyet lines that are unrelated to food
disposal and are not affected by this @rd&o the extent Defendant Basinger may
receive communications from any of her EnviroPure accounts, she will forward such
communications to Plaintiffs;

8. Preserve all copies of comumications and documents, whetle paper or electronic
form, related to EnviroPure or any of its products, including but not limited to all
documents and data obtained, generatedjisovered in theaurse and scope of
Defendants’ business and professiaalvities since December 1, 2012;

9. Preserve all communications and documeegmrding Defendants’ dealings with X-
Met, Karen Wordsworth, Danny WordswortHubbard-Hall, Warehouse Associates,
C.H. Robinson, AAA Bar & Catering, BN Green, Foodwastemachine.com, and any
other person or entity with whom Defgants have communicated or dealt since
January 1, 2013, regarding the marketingnhuafacture, or sale of food disposal
machines and related products, such as Biomix or similar chemicals;

10.Return all equipment and nondocumentarpperty, such as ettronic devices,
machines, parts, tools, etc. belonging R&intiffs that are still in Defendants’
possession, custody, or controlR&@intiffs within five (5)days of the filing of this
Order at Defendant€xpense; and

11.1temize for Plaintiffs and hold in trustldunds received from the sale of goods or
services related to food disposal syss and related products that Defendants
received from January 1, 2016, forward except any payments received directly from
Plaintiffs.

IT IS FURTHER ORDERED ,
12.The security Plaintiffs posted with the Qdeaf Court in the amount of Five Thousand

Dollars ($5,000) on November 22, 2016, see ECF No. 18, shall remain in place until
further order of this Court. Additiongll in the event any & close on any of
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Defendant Basinger’'s EnviroPure accountadaeg final resolution of this case or
further order of the Court, Plaintiffs adérected to hold in &sow any commissions
to which Defendant Basinger may be entifledsuch sales until the parties can agree
on disbursement of such amounts or upon further order of the Court. The Court
determines these measuredéoappropriate tprotect the interests of any party found
to have been wrongfully enjoined or restrained.
Because the Court will grant as modifiBthintiffs’ Motion for Preliminary Injunction
and Amended Motion for Preliminary Injunctioritivout reference to the materials submitted in
Plaintiffs’ Motion to Supplement, and because tBourt previously denied Plaintiffs’ Second

Motion for TRO, Plaintiffs’ Motion taSupplement will be rendered moot.

VI. THE LAWYER’S OATH
The Court would be remissitffailed to remind counsel of the Lawyer’s Oath, which all
members of the South Carolina Bar must take. It provides)evant part:

| do solemnly swear (or affirm) that:

I will maintain the respect and courtedye to courts of justice, judicial
officers, and those who assist them;

To my clients, | pledge faithfulness, competence, diligence, good
judgment, and prompt communication;

To opposing parties and their coundepledge fairness, integrity, and
civility, not only in court, but also iall written and oral communications].]

Rule 402(h)(3), SCACR.
Suffice it to say, the Court isf the opinion some of the @mns of certain attorneys in

this action have failed to adhere to the above provisions of the Lawyer’'s Oath. Such incivility

tarnishes both the reputation of counsel and oaoted profession. Further, it is a disservice to

counsel’s clients, the Court, and the cause stiga. Consequentlyng attorney who hereafter
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displays acts of incivility daeso at his own peril.

VIl.  CONCLUSION

Wherefore, based on the foregoing disaussand analysis, it ishe judgment of the
Court Basinger’'s Motion to Compel Arbitration GRANTED, the Report isSADOPTED AS
MODIFIED , and Plaintiffs’ Motion for Preliminary Injunction and Amended Motion for
Preliminary Injunction ar6&6RANTED AS MODIFIED . Plaintiffs are ordered to arbitrate their
claims against Basinger, and such claims st®yed pending final resolution of them in
arbitration. Defendants are hereby enjoined adéred to take certairffamative steps as set
forth above. Further, Plaintiffs’ Motioio Supplement the Record is rendek4@OT .

IT IS SO ORDERED.

Signed this 4th day of May 2017 @olumbia, South Carolina.

s/MaryGeigerLewis

MARY GEIGER LEWIS
UNITEDSTATESDISTRICT JUDGE
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