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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
GREENVILLE DIVISION

Tonya R. Chapman, )
) Civil Action No. 6:17-cv-1072-TMC
Raintiff, )
)
V. ) ORDER
)
Sarah Day Hurley, )
)
Defendant. )

)

Plaintiff Tonya R. Chapman (“Rintiff”), proceeding pro se arnd forma pauperisfiled

this action asserting claims of defamation, lipeljury and assault against Defendant Sarah Day
Hurley. In accordance with 28 U.S.C. § 63§1) and Local Civil Rule 73.02, D.S.C., this
matter was referred to a magistrate judge for @idtiandling. Before theourt is the magistrate
judge’s Report and Recommendation (“Reportf@commending that Plaintiff’'s action be
dismissed without prejudice and tdtut issuance and service of gegs. (ECF No. 9). Plaintiff
was advised of her right to file objectionstt® Report (ECF No. 9 at 8-9) and filed timely
objections. (ECF No. 13). On November2®17, Plaintiff filed a motion for judgment as a
matter of law (ECF No. 18) and a motion for jutlgnt as a matter of law on fraud upon the court
and falsification (ECF No. 19). On November 29, 2017, Plaintiff filed a motion for a show
cause hearing and judgmentaamatter of law for fraud upon tleurt and falsification. (ECF
No. 21).

Summary judgment is appragie only “if the movant shows that there is no genuine

dispute as to any materifdct and that the movant is entitléo judgment as matter of law.”

! Plaintiff fails to provide a sindard for her motions for judgment as a matter of law, however,
the court will liberally costrue the motions as motions for summary judgm8etFed. R. Civ.
P. 56(a).

Dockets.Justia.com


https://dockets.justia.com/docket/south-carolina/scdce/6:2017cv01072/235160/
https://docs.justia.com/cases/federal/district-courts/south-carolina/scdce/6:2017cv01072/235160/23/
https://dockets.justia.com/

Fed. R. Civ. P. 56(a). In deciding whether a gemissue of material fact exists, the evidence of
the non-moving party is to be believed and all jistie inferences must be drawn in his favor.
Anderson v. Liberty Lobby, In&77 U.S. 242, 255 (1986). Howeygo]nly disputes over facts

that might affect the outcome thfe suit under the governing lawlivproperly preclude the entry

of summary judgment. Factual disputes thatiaedevant or unnecessary will not be counted.”

Id. at 248. A litigant “cannot create a genuine ésstimaterial fact ttough mere speculation or

the building of one inference upon anotheBéale v. Hardy 769 F.2d 213, 214 (4th Cir. 1985).
“Where the record taken as a whole could not lead a rational trier of fact to find for the non-
moving party, disposition by sumnyajudgment is appropriate.” Monahan v. County of
Chesterfield 95 F.3d 1263, 1265 (4th Cir. 1996).

The Magistrate Judge makes only a rec@mdation to the court. The recommendation
has no presumptive weight. Thespensibility to make a final dermination remains with the
court. Mathews v. Webenr23 U.S. 261, 270-71 (1976). The court is charged with making a de
novo determination of those portions of the Reponivhich specific objection is made, and the
court may accept, reject, or modify, in wholeiorpart, the recommendation of the Magistrate
Judge, or recommit the matter wittstructions. 28 U.S.C. 8§ 636(b)(1). However, the court need
not conduct a de novo review wharparty makes only “generahé conclusory objections that
do not direct the court to a specific error the magistrate’s proposed findings and
recommendations.Orpiano v. Johnsgn687 F.2d 44, 47 (4th Cir. 1982). In the absence of a
timely filed, specific objetion, the Magistrateutige’s conclusions arewiewed only for clear
error. See Diamond v. Colonial Life & Accident Ins. CHL6 F.3d 310, 315 (4th Cir. 2005).

In his report, the magistrate judge recomdgthat the court dismiss Plaintiff's action

because (1) any communications by Defendant FHaintiff complained of were absolutely



privileged as arising out of a judicial proceeding, (2) perjury is not a recognized civil action
under the South Carolina Code, and (3) Plaintiff famlallege facts suffieint to state a claim for
assault. (ECF No. 9 at 4-7).

In her objections, Plaintiff fails to spedaélly object to any dositive portion of the
magistrate judge’s Report. Rath Plaintiff recites Federal Rule& Civil Procedure 60(b) and
asserts that a court may set aside a judgmesgdban fraud on the court. However, Plaintiff
fails to allege any facts satisfying the requisiengnts. Plaintiff merely states in a conclusory

manner that “Defendant committed a ‘fraud on the court” and that she has provided several
documents of fraud. (ECF No. 13 at 4).

Rule 60(b) allows a party to seek relief franfinal civil judgment in a limited number of
circumstances, including: (1) mistake, inadeede, surprise, or negit; (2) newly discovered
evidence; (3) fraud, misrepresentation, or miglct; (4) the judgment i®id; (5) the judgment
has been satisfied, released, or discharged; and (6) “any other reason that justifies relief.” Fed. R.
Civ. P. 60(b)(1)—(6). Furthermore, pursuant to Rif0éd) a court has thebwer to . . . set aside
a judgment for fraud on the court.” Fed. Rv.CP. 60(d)(3). However, not all fraud is
considered to be fraud on the cou@reat Coastal Express, Inc. v. Int'| Bhd. of Teamsters
F.2d 1349, 1356 (4th Cir. 1982). Courts have Hiedd fraud on the court “should be construed
very narrowly,” and “is typically confined to theost egregious cases, suhbribery of a judge
or juror, or improper influence exerted on the ¢dayr an attorney, in which the integrity of the
court and its ability to function ipartially is directly impinged.”ld. “By contrast, perjury and
fabricated evidence alone, being evils which ba exposed by the nornedversary process, do

not constitute grounds for refi as ‘fraud on the court.” Rainwater v. MallasC.A. No. 94-

1122, 1994 WL 712570, at *2 (4th Cipec. 23, 1994) (per curiamgi(ing Great Coastal



Express675 F.2d at 1357%ee also In re Genesys Data Techs., [2@4 F.3d 124, 130-31 (4th
Cir. 2000). The court finds that, even assumirgrféff's allegations of fact as true, Plaintiff
fails to satisfy the standard for settiagide a judgment fdraud on the court.

Even if Plaintiff were to amend her comiplia it would not change the fact that (1)
Defendant's statements, made during the cowfse judicial proeeding, are absolutely
privileged and (2) perjury isot recognized as awuili action under the &ith Carolina Code.
Further, this is Plaintiff's third action filed against defendant Hufle8oth substantially similar
prior actions were subject to summary dismidsarhis action is the first in which Plaintiff
alleges assault. However, Pla#inbffered no factual allegations support for her claim; rather,
she merely listed assault as a cause of adtiomer complaint (ECF No. 1 at 5) and never
addressed it again. In his Report, the madesfiadge found that Plaiiff provided no factual
support for her assault claim. (ECF No. 9 at Bhe court agrees with the magistrate judge’s
finding that Plaintiff's singt-word allegation of assault is insaféint to state a claim. (ECF No.
1 at 5). In her objections, Plaintiff did not cest or object to thi§inding of the magistrate
judge’s Reporf. (ECF No. 13).See United States v. Schroné27 F.2d 91, 94 & n. 4 (4th Cir.
1984) (failure to file a specific obgtion constitutes waiver of anpgs right to further judicial

review, including appellate reviewf the recommendation is acded by the district judge).

2 Plaintiff filed two substantiallimilar previous actions aget defendant Hurley in 2016,
Chapman v. HurleyC.A. 6:16-3308-TMC, 2016 WL 445638 (D.S.C. Feb. 2, 2017) and
Chapman v. HurleyC.A. 6:16-1913, 2016 WL 3964665 (D.S.C. July 25, 2016).

3 The court can take judicial tice of its records in other actis between the same partiGee
Colonial Penn Ins. Co. v. Coi887 F.2d 1236, 1239 (4th Cir. 1989) (“We note that the most
frequent use of judicialotice is in noticing the content of court recordsRlpe Creme
Laboratories, Inc. v. Francine Co425 F.2d 1295, 1296 (5th Cir. 1970) (the court may take
judicial notice of its own records3gee also Long v. Ozmjrg58 F. Supp. 2d 624, 629 (D.S.C.
2008) (“The District Court clearlgad the right to take notice t$ own files and it had no duty
to grind the same corn a s&d time. Once was sufficient.”).

4 Nor did Plaintiff seek to amend her complaint to attempt to remedy the issue.



Accordingly, while the court liberally construdelaintiffs pro se complaint, Plaintiff must
provide more than mere conclusory statements to state a cl&ee Adams v. Ricé0 F.3d 72,
74—75 (4th Cir. 1994) (finding that a complaintsasubject to summary dismissal because it did
not contain any factio support the claim).Moreover, her failure to address this issue in her
objections leads the court to find thasmissal of this claim is appropriate.

The court has thoroughly reviewed the Repdrthe magistrate judge and the filings in
this case. For the reasons set forth abowk lay the magistrate judge, the court overrules
Plaintiff's objections and hereby adopts the Reg&CF No. 9) and incorporates it herein.
Based on the foregoing, Plaintiff's complaint8SMISSED without prejudice and without
issuance and service of proceas; such, Plaintiff's motions fgudgment as a matter of law
(ECF Nos. 18 and 19) and motion for a showseahearing and judgment as a matter of law
(ECF No. 21) ar®ENIED asMOOT.

IT ISSO ORDERED.

gTimothy M. Cain
UnitedState<District Judge

January 18, 2018
Anderson, South Carolina

NOTICE OF RIGHT TO APPEAL

The parties are hereby notifiefithe right to appeal thisrder pursuant to Rules 3 and 4
of the Federal Rules of Appellate Procedure.



