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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
GREENVILLE DIVISION
Allen D. Stephenson, ) C/A No. 6:17-cv-01805-DCC
Raintiff,

V. OPINION AND ORDER

~— N

Mark McCoy and Carolina Arms Group, )
LLC, )

)

)

Defendants.

)

This matter is before the Court on a MottorCompel filed by Plaintiff on November 13,
2017. ECF No. 28. On January 29, 2018, Defendants filed their Response in Opposition to
Plaintiff's Motion to Compef. ECF No. 45. The following ga Plaintiff filed a Reply. ECF
No. 46.

.  Background

This lawsuit involves claims dfaud, breach of contract,dach of fiduciary duty, breach
of contract accompanied by fraudulent acts, cosigg, violation of seaities acts, and unjust
enrichment. ECF No. 1. The Complaint allegleat Plaintiff providd Defendant McCoy with
$132,500 based upon Defendant McCoy’s promise to build 54 handguns incorporating Plaintiff's
unique sighting mechanism. ECF No. 1 at 3. Teenplaint further alleges that Plaintiff sent
Defendant McCoy an additional $175,000 to passhone half of Defendant Carolina Arms
Group, LLC, for the development and productioina polymer handgun. ECF No. 1 at 4.

Plaintiff contends that Defendants hdaéed to satisfy these terms.

! Defendants sought four extensions of time todiResponse from this Court, all of which were
granted. ECF Nos. 33, 37, 42, 44.
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On August 23, 2017, Plaintiff served discovery on Defendants. ECF No. 28 at 1.
Plaintiff alleges that Defendanthave not fully responded to maof his discovery requests,
particularly in regards to geiests seeking information and documents about how Defendants
used Plaintiff's funds. Therdaf, Plaintiff filed a Motionto Compel on November 13, 2017.
ECF No. 28.

II.  Analysis

“Discovery is not supposed to be a shelhgawhere the hidden ball is moved round and
round and only revealed afteso many false guesses are made and so much money is
squandered.’Lee v. Max Int’l, LLC 638 F.3d 1318, 1322 (10th Cir. 2011). When a party feels
at liberty to disobey discoveryqgaests, “weeks or months (astlvis case) pass without progress
in the litigation.” 1d. at 1321. Here, the Court has been dgkeaddress a number of deficient
discovery responses taather straightforward discovery geests. As aninitial matter,
Defendants claim that Plaintif’ motion is premature becauseddes not contain a meet and
confer certification. ECF No. 45 8t After reviewing the filingsthe Court finds that Plaintiff's
motion was properly filed.SeeECF No. 28 at 2 (“Accordingly, for to filing this Motion, the
Undersigned has attempted to resolve the issues raised herein to no avail.”). Defendants also
argue that Plaintiff should not laevarded attorneys’ fees and co&ir any discovery violations.
Plaintiff's filings are clear thahe is not seeking sanctions arfiy kind and, instead, is seeking
only a court order requiring Defenata to identify and produce mensive information. Each of
Plaintiff's claims will be addressed in turn.

A. Interrogatory 5
Plaintiff's Interrogatory 5 states: “ldentify by institution name, address, account holder

name, and account number each account intchvBefendants, or anyone acting for them,



deposited or had funds wiredttvirespect to: a. the $132,500 recdifom Plaintiff; and b. the
$175,000 received from Plaintiff.” ECF Nos. 2&tl4-5; 28-3 at 4-5Defendants responded
that the $132,500 was deposited into Defen@amblina Arms Group, LLC'®usiness checking
account at the Bank of the Ozarks and that $175,000 was deposited in a separate money
market account at the Bank of the Ozarks. B@IS. 28-1 at 5; 28-3 at 5. Defendants now
contend that this information is fully responsivePiaintiff’s interrogatoryas Plaintiff has much
of the requested information altBaand is able to subpoena the bastords. However, even if
this assertion is true, Defendanhave an obligationo fully respond to Plaintiff's request.
Therefore, the Court directs Def#éants to respond to Plaintifflaterrogatory 5 within ten (10)
days of this Order.
B. Interrogatory 6

Plaintiff's Interrogatory 6 states: “ldengifeach transaction in which Defendants, or
anyone acting on their behalfatrsferred or disbursed apgrt of the $132,500 or the $175,000
received from Plaintiff, including the namddiess, and account number of any account to which
any part of the funds were transferred ortréfnsferred or disbursed by check, identify each
check and cancelled check.” ECF Nos. 28-5;a28-3 at 5. Defendants generally responded
that the funds were used to develop and design the handgun®espite clearly indicating that
Defendants incurred costs and expenses telatethis development and design, Defendants
provide no meaningful inforation to Plaintiff abouhowthe money was spent tor whomit was
paid. Defendants’ responses glainly deficient, and the Court directs Defendants to fully
respond to Plaintiff's Interrogatory 6 within ten (10) days of this Order.

C. Interrogatory 7



Plaintiff's Interrogatory 7 states: “If Defendis contend they spent any money to fulfill
the order for guns placed by Plaintiff/1911, LL&ther as reflected in Invoice 179 dated
February 9, 2017, or any changes you contend were agreed to with respect to that order, specify:
a. Each expenditure; b. the amoohthe expenditure; c. the person(s) or entities to whom the
expenditure was made; d. the identity ofddtuments, including purchase orders, invoices, and
cancelled checks, that reflect the expenditufeCF Nos. 28-1 at 5-6; 28-3 at 6. While
Defendants contend that they spent more 882,500 to fulfill Plaintiff’'s order, they provide
no information about the actual expendituré&eeECF Nos. 28-1 at 6; 28-3 at 6. Plaintiff is
entitled to this information, red the Court directs Defendants fully respond to Plaintiff's
Interrogatory 7 within ten (10) days of this Order.

D. Interrogatory 8

Plaintiff's Interrogatory 8 sites: “If Defendantsontend they spent any of the $175,000
received from Plaintiff, specify: a. Each erpiiure; b. the amount of the expenditure; c. the
person(s) or entities to whom the expenditwas made; d. the identity of all documents,
including purchase orders, invoices, and cancealleetks, that reflect the expenditure.” ECF
Nos. 28-1 at 6; 28-3 at 6-7. &g, Defendants contend that thi®ney was spent, but provide
no information about the actual expenditur&eeECF Nos. 28-1 at 6; 28-3 at 7. Accordingly,
Defendants are directed to fully respond to Plairstiffiterrogatory 8 within ten (10) days of this
Order.

E. Interrogatory 12

Plaintiff's Interrogatory 12 states: “Desceitany efforts made by either Defendants or

Divergent in 2017 to design, develop, manufaet or market a polymer 1911 style handgun and

specify each vendor/business partner engagecchn esffiorts and each expenditure (including its



amount) made in 2017 towadhe objective of designingleveloping, manufacturing, or
marketing such a gun.” ECF Nos. 28-1 at 28:3 at 10-11. Defendants outline the efforts
made to design, develop, manufacture, orketathe polymer handgun; however, Defendants
again fail to identify the expenditures dea towards meeting these objectivesSee id.
Accordingly, Defendants are directed to fully respond to Plaintiff's logetory 12 within ten
(10) days of this Order.
F. Request for Production 3

Plaintiff's Request for Prodtion 3 seeks: “Each accounattment and cancelled checks
from January 1, 2017 to present for each account identified in [Defendants’] responses to the
foregoing interrogatories.” ECF N028-2 at 2—-3; 28-4 at 2—3. f@adants object to this request
as unduly burdensome and not proportional tonteds of the case, claiming that the requested
documents contain information that is confidergiadl proprietary. ECF Nos. 28-2 at 3; 28-4 at
2-3. As an initial matter, Defendahtesponses are deficient in thlagy fail to icentify whether
responsive documents are being witdhen the basis of the objectionsSeeFed. R. Civ. P.
34(b)(2)(C) (“An objection must state whethaeryaesponsive materials are being withheld on
the basis of that objection. Aabjection to part of a requestust specify the part and permit
inspection of the rest.”). However, the Countttier finds that Plaintifs request is not unduly
burdensome and is proportionate to the needseofdee. Thus, Defendants are directed to fully
respond to Plaintiff's Request for Productiowighin ten (10) day®f this Order.

G. Request for Production 6

Plaintiffs Request for Production 6 seeK&ll documents that identify each vendor

engaged for the manufacturing of any productbehalf of the business being developed for

Divergent, LLC.” ECF Nos. 28-2 at 3—4; 28-4 &t Defendant McCoy states that he “will



produce documents in his possession, custodyprmral that are locatedfter a diligent search
and reasonable inquiry.” ECF No. 28-4 at Bae Court holds that Defendant McCoy has had
ample time to conduct a search of his documents, and directs him to produce documents
responsive to this request withien (10) days of this Order.
H. Requests for Production 9-11

Plaintiffs Requests for Pduction 9-11 request documeatsd written communications
regarding the design, manufacturing, or marketing of a polymer 1911 style handgun and custom
concealed hammer system as well as documentsetlaé to any outsidmanufacturer that had
a role in developing these products. ECF Nos2 284-5; 28-4 at 4-5. Again, Defendants state
that they will produce unspecified documents after a diligent search and in@égeyid. The
Court holds that Defendants have had ample timconduct a search of their documents, and
directs that documents responsive to these résjmes produced within te(10) days of this
Order.

I. Request for Production 12

Plaintiffs Request for Producin 12 seeks: “A complete tsef financial records for
Defendants or Divergent, LLC, including any personal financial statements, for 2016 and 2017
year to date including, proféind loss statements, balance shegtcome statements, and all
journal entries. ECF Nos. 28-2%t6; 28-4 at 5-6. Defendantsj@tt to this rgquest as unduly
burdensome and not proportional to the needs of the case, claiming that the information is
confidential and proprietaryld. The Court overrules Defendants’ objections and finds that the
requested information is not uriguurdensome and is proportidria the case athe documents

directly relate to Plaintiff's claims that Bendants’ improperly spent Plaintiff's money.



Therefore, Defendants are directed to produceimients responsive to Plaintiff's Request for

Production 12 within ten (1@ays of this Order.

J. Request for Production 13
Plaintiff's Request for Production 13 seekall correspondence, including e-mails and
text messages, concerning Allen Stephenson’s investment in Divergent.” ECF No. 28-2 at 6; 28-
4 at 6. Defendant McCoy statdmt he will produce documentsathare located #&dr a diligent
search and reasonable inquinECF No. 28-4 at 6. The Court orders production of these
documents within ten (1@ays of this Order.
K. Requests for Production 14-15
Plaintiff's Requests for Prodtion 14 and 15 seek documethgt Defendants’ identified
in their responses to Plaintiff's interrogatgiand documents upon whi®©efendants rely in
regard to their affirmative defenses. ECF N28-2 at 6; 28-4 at 6.Once again, Defendants
respond that they will respond with documettiat are located aftem diligent search and
reasonable inquiry.See id. The Court directs Defendants tocate and produce responsive
documents within ten (1@ays of this Order.
[l Conclusion
After a review of the recordnd filings of the parties, the Court finds that Defendants’
discovery responses are deficient; acoaly, Plaintiffs Motion to Compel isGRANTED.
Although Defendants promise that much of thguessted information will be produced “on a
timetable agreeable to the pastend the Court,” ECF No. 45 atthese discovery requests were

served over five months ago and the Court filtdsecessary to ordehe production of all



documents and information referenced in t@ider within ten (10)days. The parties are
reminded of this Court’s filing gference, viewable on the District Court's website, that the
parties must request a telepharenference with the Court prigo filing any future motions
related to discovery.

IT IS SO ORDERED.

s/DonaldC. CogginsJr.
Lhited States District Judge
February 1, 2018
Spartanburg, South Carolina



