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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
SPARTANBURG DIVISION
First South Bank, )
Plaintiff, Civil Action No. 7:10-2097-MGL

VS.

~— L — e

OPINION AND ORDER

Fifth Third Bank, N.A., doing business as )
Fifth Third Bank and formerly known as )
and successor in interest of First Charter )
Bank and First Charter Corporation, First )
Charter Bank and First Charter Corporation, )

)
Defendant. )

Before this Courare Plaintiff First South Bank (“Plaiiff”)’s Bill of Costs (ECF No. 244),
Plaintiff's Motion for Taxation of Expert Witrss Costs (ECF No. 245), Defendant Fifth Third doing
business as Fifth Third Bank and formerly knowarg successor in interest of First Charter Bank
and First Charter Corporation, First Charter Ban#l First Charter Corporation Bank(collectively
“Defendant”)’s Renewed Motion for Judgment as atkteof Law, or Alternatively for a New Trial
(ECF No. 261), Plaintiff's Motion for Reconsidéan and to Alter or Amend Judgment Related to
Violation of the Unfair and Deceptive Tradractices Act Cause of Action (ECF No. 263),
Plaintiff's Motion to Alter or Amend Judgment for Entry of Pre-Judgment Interest and to Amend
the Post-Judgment Interest Rate (ECF No. 26#) efendant Fifth Third Bank’s Motion to Strike
Declarations of Callison and Lyerly. (ECF No. 26 F9r the reasons set forth below, this Court
GRANTS the request set forth of Plaintiff'sliBof Costs (ECF No. 244) and also GRANTS IN
PART and DENIES IN PART Plaintiff's Motion foraxation of Expert Witness Costs (ECF No.

245.) Defendant’s Renewed Motion for Judgmen¥aster of Law, or Alternatively for a New
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Trial (ECF No. 261), Plaintiff's Motion for Rensideration and to Alter or Amend Judgment
Related to Violation of the Unfair and DecepgtiVrade Practices Act Cause of Action (ECF No.
263), Plaintiff's Motion to Alter or Amend Judgmt for Entry of Pre-Judgment Interest and to
Amend the Post-Judgment Interest Rate (ECF No. 264), and Defendant’s Motion to Strike
Declarations of Callison and Lyerly are DENIED. (ECF No. 267.)

INTRODUCTION

This is an action involving claims of breachcoitract, breach of contract accompanied by
a fraudulent act, gross negligence, misrepresient and fraud for aans arising out of a
Participation Agreement entered into between the parties to finance an $11,000,000.00 loan to an
investment group (“Loan” or “Burton Creek Loa. (ECF No. 72.) Plaintiff's Amended
Complaint alleges several errors on the parDefendant as a part of the closing, servicing,
monitoring, and administration of the L¢. (ECFNo.72.) This Courigrante(Plaintiff leavetofile
a second amended complaint on September 12, 2013 adding a cause of action under the North
Caroline Unfair anc Deceptivt Trade Practice Act. (ECFNos 212z & 213.. The jury trial in this
case was held before this Court on September 12, 2013 through September 25, 2013. The jury
returned a verdict in favor of Plaintiff. Thereaftdne Court entered judgmien favor of Plaintiff
in the amount of two million, three hundred sixtgigithousand, two hundred thirty-two dollars and
46/100 cents ($2,368, 232.46) dollars in actual damages and three hundred ninety-six thousand
dollars in punitive damages ($396,000.00) for a tetadlict in the amount of two million, seven
hundred sixty-four thousand, two hundredétthtwo dollars and 46/100 cents ($2,764,232.46)
dollars, plus post judgment interest at the rate of .11% along with costs. (ECF No. 243.)

On October 4, 2013, Plaintiff submitted a Bill@dsts seeking additional statutory costs as



the prevailing party in this matter pursuant to Raf#éd)(1) of the Feder&ules of Civil Procedure.
(ECF No. 244.) On October 5, 2013, Plaintiiéd a motion seeking compensation for costs
associated with Plaintiff's expert witness fe@SCF No. 245.) Defendafited a renewed motion

for judgment as a matter of law, or alternatively for a new trial on October 28, 2013, challenging the
sufficiency of the evidence offered by Plaintiffgopport its claims and seeking a new trial due to
purported improper and prejudicial arguments mad&intiff’'s counsel during the trial. (ECF No.
261.) Plaintiff filed a motion for reconsideration or to alter or amend the judgment related to
Plaintiff's claim for violation of the North GQalina Unfair and Deceptive Trade Practices Act on
October 28, 2013. (ECF No. 2630n October 28, 2013, Plaintiff also filed a motion to alter or
amend the judgment in this case to include an awfgrce-judgment interest to Plaintiff as a matter

of law and to amend the rate of post-judgmetargst. (ECF No. 264.) kally, Defendant filed a
Motion to Strike the Declarations of Frank Callisand W.C. Lyerly, lll filed by Plaintiff in support

of its post-trial motions. (ECRo. 267.) The Court held a hearing on the above-referenced motions
on February 24, 2014.

DISCUSSION AND ANALYSIS

Plaintiff's Bill of Costs

Plaintiff filed a Bill of Costs (ECF No. 244) asig the Court to tax casin its favor in the
amount of $28,825.15. The parties rezth stipulation concerningdtiff's submission to the
Court and agree that Plaintiff is entitled to havis thourt tax costs in fer of Plaintiff in the
amount of $24,000.00 as part of the final judgmamtered in this aain. (ECF No. 258.) In
accordance with that stipulation, which the Coumti§ reasonable, this Court hereby taxes statutory

costs in the amount of $24,000.00 in favor of Plaintiff.



I. Plaintiff’s Motion for Taxation of Costs for Expert Witnesses

Plaintiff filed a Motion for Taation of Costs for Expert ihesses pursuant to Rule'ad
Rule 26(b)(4)(E) on October 5, 2013 (ECF No. 24%) a Supplemental Response on October 10,
2013 making an amended request for expert @sidees. (ECF No. 247.) Defendant filed an
opposition on October 24, 2014 (ECF No. 259) araini@ff filed its reply on October 31, 2014.
(ECF No. 266.) Plaintiff seeks to recover tosts of experts James Watson and Thomas Steele
for preparing for, traveling to, and attenditgpositions. Defendant has opposed the motion by
arguing that neither expert ultimately testified &tltand that Plaintiff failed to provide sufficient
evidence and justification for the expenses. Plaintiff maintains that the experts’ failure to testify
does not preclude the recovery of costs.

Under Rule 26(b)(4)(E), unless manifest itiices would result, the Court must require that
the party seeking discovery pay the expert aomasle fee for time spent in responding to discovery
under Rule 26(b)(4)(A). Rule 26(b)(4)(A) permdsparty to “depose any person who has been
identified as an expert whose opinions maptesented at trial.” Fed.R.Civ.P. 26(b)(4) (8¢ also
Goldberg v. 401 N. Wabash Venture LIND. 09 C 6455, 2013 WL 4506071, *6 (N.D. Ill. Aug. 23,
2013)(“[T]he basic proposition under Rule 26(b)(4)(e) is relatively straightforward-a party that takes
advantage of the opportunity afforded by Rule 2p[h) prepare a more forceful cross-examination
should pay the expert’s charges for submittingigdkamination.” (internal citation and quotations
omitted)). Courts have generally found thatfifest injustice” occurs only where the deposing
party is indigent or if requiring the party pay a depositionele would create an undue hardship.

Harris v. San Jose Mercury News, In235 F.R.D. 471, 473 (N.D. Cal. 2006).

'Federal Rule of civil Procedure 54(d)(1) allows costs to be paid to the prevailing party.
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The goal of Rule 26(b)(4)(E) is to “calibratepert fees” so that the party seeking discovery
will not be hampered by unreasonably high fees which prevent feasible discovery and unduly burden
efforts to hire quality expertsleming v. United State205 F.R.D. 188, 189 (W.D.Va. 2000). The
party seeking reimbursement bears the burdeshoWing the requested fees and expenses are
reasonabliSe«Packe v. SN Servicng Corf., 243 F.R.D. 39, 42 (D. Conn. 2007). Ultimately, it
isinthe Court’sdiscretior to se ar amoun for paymenthaiit deem reasonabl Flemingv. United
State, 205 F.R.D. 188, 189 (W.D.Va. 2000).

Plaintiff seeks the amount of $9,345.38 fordlegosition of Mr. Watson (ECF No. 247) and
$5,337.5! for the depositiol of Mr. Steele (ECF No. 245) to compensate for deposition time,
preparatio time,anctrave time anc expense:.Defendant argues that compelling payment in this
case would result in manifest injustice becauseotinions asserted by the experts were improper
and inadmissible, and the reports submitted defic@&®@F No. 259 at 5.) At trial, the Court
excluded the testimony of Mr. Steele and expressed concerns about Mr. Watson’s testimony.
Ultimately, Mr. Watson was not called as a trial witness and thus, neither exjgeeidofny
testimony at trial concerning their opinions. f®wlant relies on a case from the Eastern District
of Texas,Rogers v. Fenland232 F.R.D. 581 (E.D.Tex., 2005), in support of its position. In
Rogers the defendant retained four experts, all bbwm the plaintiffs deposed. But at trial, the
defendant did not call any of the experts siiftg or introduce any of their deposition testimony.
Rogers v. Fenland32 F.R.D. 581, 582 (E.D.Tex., 2005) ddiionally, one of the experts was
precluded from testifying at trial because his testimony was deemed unrelchld¢ 583. The
Rogerscourt allowed for fee awardsr time clearly spent in preparation for depositions, travel to

depositions, and in depositions, even for expertsalted at trial. However, the court concluded



that to “require a party to pay for the costaefitness who was notew called, and against whom
the court had sustained@aubertchallenge is manifestly unjust.’ld. at 583. Defendant’s
argument and reliance oRogersfails to establish manifest injustice in this case. Even
Rogers—distinguishabl in significan partanc ultimately not bindinc onthis Court—permitted the
recovery of some reasonable fee amounts celatdeposition preparation, travel, and deposition
testimony. Defendant has not shown that cdlimgepayment for experts would result in manifest
injustice just because Mr. Steele and Mr. Watson did not testify at trial. Simply put, Rule
26(b)(4)(E) pertains to experts “whose opinioreg/be presented at trial.” Fed.R.Civ.P. 26(b)(4)(A)
(emphasis added). There is no language in thetRatspecifically limits compensation to experts
whose opinions were ultimately presented at trial. Thus, Defendant is not automatically excused
from reimbursing Plaintiff for the expert fees on this gro See Browr v.Butler, 3CF. App’x 870,
87¢€ (10t Cir.2002 (recognizin( that the choice not to call ar exper witnes: al trial doe¢ not
precludcar awarc of exper discoven costs) Cunninghar Chartel Corp. v. Learjet Inc.,No. 07-
cv-00233, 2011 WL 1549214 (S.D. lll. Apr. 22, 2011) (reasoning that experts costs would be
grarted even though the expert’'s testimony was excluc Ndubizt v. Drexe University No.
07-3068, 2011 WL 6046816, at *E.D. Pa Nov. 16, 2011)(requirini paymen for depositiol of
expert:whaodid nottestify attrial or testify in accordanc with theirreport:baseronaplainreading
of the Rules. As there is no manifest injustice @ompelling reimbursement, the Court must
determine a reasonable amount for reimbursement.

In determining whether an expert fee is “reasonable,” courts are guided by the following
factors “(1) the witness’«are¢ of expertise (2) the educatiolanc traininc tharis requirecto provide

the exper insight that is sought (3) the prevailing rate« for othel comgarably respected available



experts (4) the nature quality anc complexity of the discoven response provided (5) the cos of

living in the perticular geographic area, (6) the fee being charged by the expert to the party who
retainechim, (7) feestraditionally chargerby the exper onrelatecmatters anc (8) any otheifactor

likely to be of assistanc to the court in balancing the interests implicated by Rule Adam: v.
Memoria Sloar Kettering Cancer Cent, 2002 WL 1401979, at *1 (S.D.N.Y. June 28, 2002)
(interna quotation anc citatior omitted) Courts have exercised their discretion to impose
reasonabl fees for exper witnesse for a number of types of expees. The most common
expenses that are compensable are for time of the depoSiier(g., Fisher v. Accor Hotels,.Inc

No. 02-cv-8576, 2004 WL 73727, *1 (E.D. Pa. Jan 12, 2|, for prejaration time for the
depositiol (Se« e.g, Flemin¢ v. Unitec State, 20t F.R.D 188 190 (W.D.Va. 2000)), and for
reasonabl anc substantiall documente trave expense (Sete.g. LG Electronics U.S.A., Inc. v.
Whirlpool Corp., No. 08-c-0242 2011WL 500842!ai*5 (N.D. Ill. Oct.20,2011)) A majority of

district courts nationwide find that deposition time is compensable, and reasonable levels of
preparatio time anc trave expenditure are alsc generall' compensabl Se«8A Wright & Miller

Fed Prac & Proc Civ. 8§ 2034 (3d ed.) Base(on a review of thest factors anc consideration: the

Court concludes that a limited award is appropriate.

Plaintiff is seeking Mr. Watson'’s standard rate of $300.00/ hr. for his deposition testimony
and a reduced rate of $200.00/hr. for preparation and travel time from his home in Myrtle Beach
to the deposition location in Columbia, South CamlifPlaintiff reports that Mr. Watson spent a
total of 21 hours preparing for the deposition, 14 hours for travel (but seeking reimbursement for
seven hours for travel), and approximately 11h2hirs in the deposition. Plaintiff has included an

itemization of Mr. Watson'’s fees as well as an amended update outlining travel costs and expenses



to substantiate the $9,345.38 requested. (ECF Nos. 245-1 & ECF 247-2.)

Having reviewed the limited case law in thisarthis Court finds that the reasonable time
spent by an expert in preparation for his depasitly opposing counsel is part of a reasonable fee
award under Rule 26(b)(4)See Hose v. Chicago & North W. Trans.,d&4 F.R.D. 222, 228
(S.D.lowa 1994 Advance TeleMedie L.L.C. v. Charler Communications, In, No.
CIVA105CV266:-RLV, 200€ WL 342266Cal*14 (N.D.Ga Nov.27,2006)(“T]heplainlanguage
of the rulerequire:compensaticfor preparatio time aswell astime spentestifyinc aladeposition
becaus all of it is time spen responding.”. In his supporting time records, Mr. Watson states
generally, without more, that he “reviewed digery documents in preparation for deposition.”
(ECF No. 247-2 at 1Considerinithe complexity of theissue in this case the Couriconclude that
areasonablhourly fee for preparin(for the deposition to be $1,900.0tfor 9.5 hour<of preparation
time at a rate of $200.00/F anc $3,375.0 for 11.2¢ hours of depositiol time al a rate of
$300.00/hi  The Court declines to require Defentlédo make an additional payment for Mr.
Watson'« trave to Columbia associated with the first deposition. Plaintiff’'s counsel has a Myrtle
Beacl locatior which would have certainly beer more convenier for Mr. Watsorianc would have
avoide( the neec for him to incur the trave expense now in questior The parties have
demonstrate thai they were capabli of working out ar appropriat locatior for the depositiol that
coulc havetakerplacewithoutadditionatrave expense: (ECF No. 247-1.) Thus, the Court finds

$5,275.00 to be a reasonable expert fee award.

Plaintiff also seeks to recover $5,337.50 in fees associated with the deposition of Mr.

2 n calculating this figure, the Court has also deducted fees associated with a conference
for deposition preparation as such amounts are not generally comperisdblazu v. Drexel
Univ., No. 07-3068, 2011 WL 6046816, at *3 (E.D. Pa. Nov. 16, 2011).
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Thomas Steele. Mr. Steele was deposeddsrhbmetown and spent 15.25 hours at a flat rate of
$350.00 per hour preparing and attending his deposition according to an invoice submitted in
support of the request. Fifth Third challengesshfficiency of the supporting documentation and

the reasonableness of the feesimadl. The Court agrees that.Nhteele’s request lacks sufficient
substantiation. Because of significant block billisg@ciated with the time g&tes, the Court is not

able to ascertain the amount of time spentonference with counsel in preparation for the
deposition, nor even deduce the amount of time the expert appeared at the deposition. (ECF No.
245-2 at 2.) Plaintiff does little to address thegaificant deficiencies other than to suggest that

if Defendant truly needed additional infornme concerning the invoices it should have made
already made such a request. (G 266 at 6.) But at this juncture, it is the Court that requires
the additional information and it is the burden o ®laintiff to provide.In light of the limited
information submitted for the Court’s reviewgetiCourt concludes that $2,668.75, or half of the
requested amount, should be awarded for MrelBts deposition. Thus, the Court GRANTS IN
PART and DENIES IN PART Plaintiff’'s Motion folraxation of Expert Witness Costs (ECF No.
245.)

[l Defendant’s Renewed Motion for Judgment as a Matter of Law, or Alternatively For a New
Trial

Defendant made an oral motion for judgmen&aasatter of law at the close of Plaintiff's
case-in-chief and renewed the motion at the close of its own case. Defendant filed a renewed
motion for judgment as a matter of law pursuant to Federal Rule of Civil Procedure 50(b), or
alternatively for a new trial pursuant to Federal Rule of Civil Procedure 59(a), following the entry
of judgment in this matt onOctobe 28,2013 (ECF No. 261.) Defendant specifically argues that

it is entitlec to a new trial becaus of imprope anc prejudicia arguments made by Plaintiff's
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counsel during the opening and closing statements made to the jury. (ECF No. 261-1 at 2.)
Rule 50(b) of the Federal Rules of Civil Procedure allows a court to consider a renewed
motion for judgment as a matter of law after éiméry of judgment. Fed.R.Civ.P. 50(b). “In ruling
on the renewed motion, a court may: (1) allow judgroarihe verdict, if the jury returned a verdict;
(2) order a new trial; or (3) direct the entry of judgment as a matter oflihkwiUnder Rule 50(b),
“the question is whether a jury, viewing the evidem the light most favorable to [the non-moving
party] could have properly reached the conclusion reached by [the] jBrydnt v. Aiken Reg’l
Med. Centers, In¢333 F.3d 536, 543 (4th Cir. 2003) (intdrgaotations and citation omitted).
In other words, a court may grant a motiondeainder Rule 50(b) only “if there is no legally
sufficient evidentiary basis for a reasonable jury to find for the [non-moving] p&iné v.
Wal-Mart Storesl44 F.3d 294, 301 (4th Cir.1998) (intergabtations and citation omitted). “[T]he
evidence and all reasonable infezes from it are assessed in the light most favorable to the
non-moving party, and the credibility of all evidence favoring the non-moving party is assumed.”
Crinkley v. Holiday Inns, In¢844 F.2d 156, 160 (4th Cir. 198@&)ternal citation omitted)Cline,
144 F.3d at 301 (“In making this determination, ave not permitted to retry factual findings or
credibility determinations reached by the jury.”). “If reasonable minds could differ about the result
in this case, [a court] must affirm the jury’s verdid@ryant 333 F.3d at 543.
The jury returned a verdict fiavor of Plaintiff on the breacbf contract and fraud claims
and in favor of Defendant as to Plaintiff'srtiaous breach of contract claim. (ECF No. ) 40.
Defendant’s motion challenges the sufficiencyhw evidence offered by Plaintiff to support the
breach of contract and fraud claiarsd ultimately, to support the jury’s verdict. Defendant argues

that proof of a simple breach obntract does not entitle Plaiffitio the “recissionary damages” it
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elected at trial because the terms of the Padiicip Agreement set forth a heightened breach of
contract standard. (ECF No. 261-1 at 5.) Deééat maintains that Plaintiff’'s breach of contract
claim fails because Plaintiff failed to prove thataterial breach caused the contract to fail of its
essential purpose (so as jtetify rescission) and also failed to offer any proof that it timely
rescinded the contract. (ECF No. 261-1 at 7.) Defetmates that at trial, Plaintiff made a belated
but purposeful decision to seek only “recessiommyages” intended to get its money back as if
the Participation Agreement had never been eérelcECF No. 261-1 at 8-9.) Defendant posits
that up until trial, Plaintiff's conduct worked teaffirm the contract instead of rescinding and at
trial, offered no evidence that it ever attempiedancel the contract. (ECF No. 261-1 at 9-10.)
Given this election and the lack of evidencea ohaterial breach, Defendant argues that the jury’s
verdict is unsupported by the record. Defendeigues that Plaintiff was only entitled to get its
money back and be restored to its pre-contrapisition if Plaintiff proved that the breach of the
Participation Agreement was material and defédhe purpose of the contract and/or Defendant

fraudulently induced Plaintiff to enter into the Participation Agreement.

The parties obviously disagree as to whether the alleged conduct presented to the jury rose

to the level of a breach under the Participatione&gient and whether any action or inaction on the
part of Plaintiff constituted waiver of its legaghts. The parties also disagree as to whether
Defendant’s conduct was the proximate cause ohtffigs injuries. Defendant also contends that
Plaintiff's fraud theory fails because Plaintiff failed to establish reliance and that any false
misrepresentation or concealment of a material fact actumllycedPlaintiff to enter into the
Participation Agreement. (ECF No. 261-1 at 17- In its Motion, Defendant presents excerpts of

trial testimony which might indicate (to some) taateconomic downturn was a significant reason

-11-



for the failure of the Burton Creek developmgBECF No. 261-1 at 13-16.) Defendant also sets
forth testimony suggesting there was no proof thimé@w about problem issues prior to the closing
and that Plaintiff never relied on certain repressma by Defendant in funding the loan. (ECF No.
261-1 at 18-20.) In short, the parties disagree on what each bank should have done and when.

After reviewing the record in this case, theu@ concludes that there is a legally sufficient
evidentiary basis for the jury’s findings in Plaintiffavor. In considering Defendant’s motion, the
Courtis not permitted to retry factual findingscoedibility determinations reached by the jLSee
Cline, 144 F.3c al 301 Konkel v. Bob Evans Farms, |, 165 F.3c 275 27¢ (4th Cir. 1999).
Similarly, if reasonabl/minds car differ abou the resul of the castgiver the evidenciof therecord,
the jury verdicimus stand Bryaniv. Aiker Regiona Medica CentersInc., 332 F.3c¢ 536 545 (4th
Cir. 2003) The Court must view all of the evidencetime light most favordb to the prevailing
party and draw all reasonable inferences in its faae Konkell65 F.3d at 279. Here, the jury
considered the evidence submitted by both parties in support of their respective positions and
concluded that Defendant committed fraud and brechte Participation Agreement it entered with
First South. The questions contemplated by the jury were “close call” issues and certainly a
different jury could consider the same evidenceraadh an entirely different result. But at this
point in the proceedings, the question is not whrdtiie Court agrees witthe jury’s verdict, but
whether there is evidence to support the jury’s ieerdlrhe court finds sufficient evidence, albeit
not overwhelming, to support the jury’s conclusions. The jury’s verdict must stand.

The Court has also considered Defendant’s alternative claim it is entitled to a new trial
because of improper and prejudicial argumentsdunsel for Plaintiff dung the opening and the

closing arguments to the jury. (ECF No. 261-1 at 20.) Unlike the procedure under Rule 50(b), a
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district court is permitted to weigh the eviderwhen considering a motion for a new trial under
Rule 59(a)Cline, 144 F.3d at 301Knussman v. Marylan®72 F.3d 625, 647 (4tGir. 2001).
Under Rule 59(a), the trial court should set aside the verdict and order a new trial only if “(1) the
verdict is against the clear weight of the evidencd€?) is based upon evidence which is false, or
(3) will resultin a miscarriage qistice even though there may be substantial evidence which would
prevent the direction of a verdic&tlas Food Sys. & Servs. Inc. v. Crane Nat'l Vendors, B
F.3d 587, 594 (4th Cir. 1996). In considering thigtion, the court views the evidence in the light
most favorable to the prevailing parBerrin v. O’Leary 36 F. Supp.2d 265, 266 (D.S.C.1998).
“Such a motion should be denied, ess there were substantial errors in evidentiary rulings or jury
charges, or unless ‘the evidence, together with all inferences that can reasonably be drawn
therefrom, is so one-sided that reasoagddople could not disagree on the verdidt:"(quoting
Bennett Enters., Inc. v. Domino’s Pizza, Jd& F.3d 493, 497 (D.C. Cir. 1995 A district court’s
denial of a motion for a new trial “rests witteteound discretion of the trial judge and will not be
reversed absent an abuse of discreti@tdmathis v. Flying J, Inc389 F.3d 429, 436 (4th Cir.
2004).

Granting a new trial based on statements of either party’s counsel requires the court to
undertake a “totality of the circumstances” revigMiley v. CSX Transp., In@44 F.2d 903 (4th
Cir. 1991). The Court must take into account the nature of the comments, their frequency, their
possible relevancy to the real issues beforguilye the manner in which the parties and the court
treated the comments, the strength of the case, and ultimately the verdictdts&lfie court has
considerable discretion in determining whether the conduct by counsel is so prejudicial as to require

a new trial. Id. Here, counsel’'s brief comments were unwarranted but were most assuredly
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overshadowed by more significant issues given thgthy nature of this case. In view of the
totality of the circumstances, the comments do not warrant a new trial. Defendant has not expressly
made the argument, but to the extent Defendawesifor a new trial pursuant to Rule 59(a) on the
grounds that the verdict was against the cleaghteaif the evidence, was based on false evidence,
or would result in a miscarriage of justice, this request is also denied.

In sum the Cour identifies no error basis or other circumstance which would warrant
overturning the jury’s verdict and granting a new 1imucf les¢ a basis for entering judgment as
a matte of law. Defendant’s Renewed Motion for Judgrhas a Matter of Law, or Alternatively
for a New Trial (ECF No. 261) is hereby DENIED.

V. Plaintiff's Motion to Alter Judgment andotion for Reconsideration on Plaintiff's Unfair
Trade Practices Claim

Plaintiff filed a Motion for Reconsideratiomd to Alter or Amend the Judgment Related to
Violation of the Unfair and Deceptive Trade Riees Act Cause of Action pursuant to Rules 50,
52, and 59 of the Federal Rules of Civil Procedu(ECF No. 263.) This motion stems from
Plaintiff's September 13, 2013 amended complaint adding a cause of action under the North
Carolina Unfair and Deceptive Trade Practices Act (‘NCUDTPAON Septembe 30,2013 the
Court found in favor of Defendant as tamitiff's NCUDTPA claim. (ECF No. 242.)

Plaintiff asserts that this Court erred in concluding that Plaintiff's NCUDTPA claim fails.
Plaintiff argues that the jury’s finding of frawdas sufficient for a finding of a violation of the
NCUDPTA as a matter of law. Plaintiff alsordends that it never waived its claim for actual
damages— instead Plaintiff claims that it stgiatl to its measure of actual damages and that it
might have been a misnomer to refer to the fralserecessionary damages. (ECF No. 263 at 19.)

Plaintiff also takes issue with the Court’s clusiton that Plaintiff’'s claim would also fail under
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South Carolina law and argues that the evidenceesltslished a violation of the South Carolina
Unfair Trade Practices Act. Plaintiff assdthat North Carolina law should apply to this claim
based on the conduct of the parties prior ® dddition of the NCUDPTA claim, the parties’
positions at trial concerning the governing law, and various doctrines of consent, estoppel, and
waiver. Plaintiff argues that the ruleslex loci delictiwould mandate the application of North
Carolina law. (ECF No. 263 at 7-11Blaintiff also contends & North Carolina law should apply
because the tort claims in this case are coedeitt the interpretation and construction of the
Participation Agreement. (ECF No. 263 at 11-IPhe Court has carefully considered the parties’
arguments in light of the entire record in thisechst finds no reason to alter or amend the judgment
entered as to Plaintif's NCUDPTA claitn. The Court stands behind its previous order,
interpretation of the relevant legal questioms] eulings denying the cliai and finding that failed
to prove a deceptive trade practices claim under either North Carolina or South Carolina law.
The trial transcript speaks for itself. In this case, perhaps for strategic and other reasons,
Plaintiff stipulated that it was seeking “recissiondamages only.” Plairifis stated intent was to
get its money back and be restored to the positiwas in prior to signing the contract and nothing
more. But these post-trial motions strongly suggestange in Plaintif§ position----now Plaintiff
wants to be put inlaetterposition than it was before the contract was entered. The parties, the jury,
and this Court, however, relied on Plaintiff§psilation. And Plaintiff is stuck with that

stipulation—even if it was ineloquently worded. aintiff specifically asked the jury to restore it

*The Court would have been well within its bounds of discretion to entirely disallow
Plaintiffs NCUDPTA claim as untimely, parti@arly where Plaintiff obviously knew of facts
which would constitute a basis for an amendment at a point long before the start of the trial but
failed to assert the clairee Deasy v. HjIB33 F.2d 38, 42 (4th Cir.1987).
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to the position it had been in before the alleged bre&clntract and that is what the jury did.
Further Winant v. Bosticb F.3d 767 (4th Cir. 1993) clearly forecloses Plaintiff's ultimate end-goal
as it relates to the NCUDPTA cla. In Winant, the Fourtl Circuit conclude: thai becaus the
monetar amoun awarder by the jury was in the order of a “rescission remedy,” which “restored
all the monie« paic by the plaintiffs, anc was not damage:it was not subjec to treblinc unde N.C.
Gen Stat § 75-16.’Id. ai 777 Here, Plaintiff now seeks trebdmages, an act which is entirely
contrary to the choice Plaintiff made at tr@edd would create a significantly unjust windfall and
double recovery to PlaintiffSee Volumetric: Medica Imaging Inc. v. ATL Ultrasound Inc., No.
1:01CV182, 2003WL 21650004, at *3 (M.D.N.C. July 10, 2003) (ciBorders v. Newtor, 315
S.E.2(731 73Z(N.C.1984))RiveiBirch Ass’r v.City of Raleigl, 38€ S.E.2(538 55€ (N.C.1990).
In this instance, the Court finds no legal maadaquiring it to find a violation of the NCUDPTA
and to automatically treble any resulting award. Plaintiff’'s motion is DENIED
V. Plaintiff’'s Motion to Amend Judgment Regarding Pre-Judgment and Post-Judgment Interest
Plaintiff also filed a motion to amend the judgment seeking an award of pre-judgment
interest as a matter of law and to amend the ohthe post-judgment interest. (ECF No. 264.)
Specifically, Plaintiff moves for a calculation of gredgment interest for breach of contract based
on North Carolina law. (ECF No. 264 at 2.) Btdf acknowledges the stipulation it made at trial
as to “damages” and “interest,” but in hindsiplas taken the position that its stipulation did not
include any prejudgment interest that would acamnibe event of a def#wnder the Participation
Agreemer. (ECF No.264 at 6.) Aus, Plaintiff is now seeking an additional $594,848.08 for 1,147
days of prejudgment interest on the non-punitiv@alges found by the jury, and calculated at the

North Carolina rate of 8%, or based on comnem principles or South Carolina law in the
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alternative. (ECF No. 264 at 11.) Plaintiff almoves the Court to set the rate of post-judgment
interest at 8% on the grounds that the Participation Agreement requires North Carolina law to
govern. (ECF No. 264 at 11.) f2adant counters by arguing that Plaintiff's stipulation constituted

a waiver of any right it had to prejudgment interest. (ECF No. 268 at 3-4.)

This Court agrees—Plaintiff has already beearaed its interest in its stipulated amounts.
Awarding prejudgment interest “serves thaitienate goals of making a party whole, or
compensating the injured party for the loss @&f tise of money he would otherwise have had.”
Marlen C. Robb & Son Boatyard & Marina, Inc., v. Vessel Brjs883 F.Supp. 526, 540
(E.D.N.C.1994). Courts have held that a distrazirt should apply state law when determining the
rate of prejudgment interest in a case whererdityels the basis for subject matter jurisdictiU.S.
v.Dollar Ren A Car Sys.Inc., 71z F.2c 938 940-94:(4th Cir.1983) Plaintiff seeks prejudgment
interes calculateiat North Carolina’s statuton interes rate of 8% peiyear N.C. Ger Stat § 24-1.

But North Carolina’s principles of equity also “thte[ ] that a party should not be forced to pay
interest on interestNCNB Nat. Bank of North Carolina v. Robins80 N.C. App. 154, 157, 341
S.E.2d 362 (N.C. Ct. App. 1986). Further, “prejudgtmeterest is appropriate not as a penalty, but
as a means of affording a plaintiff...complete relig@étter v. E. Conference of Teamsters
Retirement Plan898 F.2d 424, 429 (4th Cir.1990).

At trial, Plaintiff made certain stipulationsmcerning its theory ofecovery. In its efforts
to be returned to its pre-contractual financialustaPlaintiff stipulated ta single “interest” figure.

It was not until post-trial (by way of the affidavit Mr. W.C. Lyerly, Ill) that Plaintiff suggests
its intent there was to make a stipulation as to the interest “owed by the borrowers on the underlying

loan” only. Plaintiff seeks to use the affidavitdlear up some areas in its testimony, particularly
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as it relates to its stipulation on interest, butfted remains that Plaintiff has already been made
whole by the jury’s verdict. In essence, Flifii's request for interest owed by the borrowers on
the underlying loan is a post-trial effort to obtain monies it may have been entitled to if it had
affirmed the contract. Plaintiff, however, electethéoput back in the posii it had been in if the
contract had not been entered and this choice@sistent with the relief Plaintiff now seeks. In
this instance, an award of pre-judgment interestoprof the interest adady awarded to Plaintiff,
would make Plaintiff better thanhele, or in other words, createvandfall. Accordingly, this Court
DENIES Plaintiff’'s Motion to Alter the Judgment to add prejudgment interest.

Further, the Court also denies Plaintiff'stna seeking to amend the post-judgment interest
rate The Supreme Court has stated that “the purpbgest judgment interest is to compensate the
successfl plaintiff for being deprived of compensation for the loss from the time between the
ascertainmel of the damag anc the paymen by the defendant. Kaisel Aluminun & Chem Corp.

v. Bonjorng, 494 U.S. 827, 835-836 (1990)(internal quotations and citation omitted). Plaintiff
would have this Court amend to apply either South Carolina or North Carolina statutory rates
for post-judgment interest but federal law, ratthem state law, governs the calculation of post-
judgment interestSee Forest Sales Corp. v. Bedingfi@@ll F.2d 111, 113 (4th Cir.1989). Federal
law clearly establishes that the award of post-judgimésrest rate is set at the federal statutory rate
of 0.11% in diversity casesSee28 U.S.C.A. § 1961 (a}ditachi Credit America Corp. v. Signet
Bank 166 F.3d 614, 633 (4th Cir. 1998Accordingly this Cour! reject: Plaintiff's reques to
amend the post-judgment interest rate. Plaintiff's motion is hereby DENIED.

VI. Defendant’s Motion to Strike Declarations of Callison and Lyerly

Finally, Defendant moves to strike the deataoms of Frank Callison and W.C. Lyerly, lll,
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filed by Plaintiff in support of its post-trial motionECF No. 267.) Defendant characterizes these
affidavits as an improper attempt to correct and supplement Mr. Callison and Mr. Lyerly’s trial
testimony through hearsay and self-serving statements that are inconsistent with the trial record.
Plaintiff responds that the declarations subrditkeldress maters that would aid the Court in
addressing post-trial matters, clarify issues assied at trial, and “connect the dots between
volumes of testimony.(ECF No. 277 al 5.) Alternatively, Plaintiff asks this Court to take
additional testimony to decide Plaintiff's Postdlnmotions and to evaluate Plaintiff's claims.
Defendant seeks to exclude the affidavitsrfithe Court’s consideration. Having reviewed
the affidavits in light of the entire record, the Ccfinds it unnecessary to rely on them because the
affidavits do not affect the Coustconclusions on the pending motic Althougl the submission
of post-tria affidavits is prope in some circumstance the affidavits here do not assist the Court
in resolvin¢ Plaintiff's requesfor pre-judgmer anc post-judgmer interest—matte this Courthas
alread\decidec Tothe exten Plaintiff is usinc the affidavits to supplemer the recorcon otherpost-
trial issues thest efforts would be improper It would be unfair for the Court to give undue credit
to the more recently articulate( testimon' regardin¢ Plaintiff's claims The trial testmony and
evidenci speaks fcitself anc the respectiv partie: hac the opportunity—ove severe weeks—to
develojthattestimonyancevidence. Thus, under the circumstances presented, the Court DENIES
Defendant’s Motion to Strike as MOOT.

CONCLUSION

For the reason se forth above this Court GRANT S the reques se forth of Plaintiff's Bill
of Cost: (ECF No. 244’ anc hereb» taxes statutory costs in the amount of $24,000.00 in favor of

Plaintiff in accordance with the parties’ stipulation. The Court GRANTS IN PAR DENIES
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IN PART Plaintiff's Motion for Taxatior of Exper Witnes: Cost: (ECF No. 245} and hereby taxes
costs in the amount of $7,943.75favor of Plaintiff as more fully se forth above The Court
DENIES Defendant’ Renewe Motion for Judgmer as Mattel of Law, or Alternatively for a New
Trial (ECF No. 261) Plairtiff’'s Motion for Reconsideration and to Alter or Amend Judgment
Relate( to Violation of the Unfair anc Deceptivt Trade Practice Act Caus: of Action (ECF No.
263) Plaintiff's Motion to Alter or Amend Judgment for Entry of Pre-Judgment Interest and to
Amenc the Post-Judgme Interest Rate (ECF No. 264), and Defendant’s Motion to Strike
Declarations of Callison and Lyerly. (ECF No. 267.)

IT IS SO ORDERED.

s/ Mary G. Lewis
United States District Judge

Spartanburg, South Carolina
August 6, 2014
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