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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
SPARTANBURG DIVISION

Carolyn E. Reed-Smith, ) Civil Action No. 7:11-00970-JMC

Plaintiff,
V.

)
)
)
) ORDER AND OPINION

Spartanburg County School District )
Seven, )
)

Defendants. )

)

This matter is before theoart by way of a motion filed bylaintiff Carolyn E. Reed-

Smith (“Plaintiff”) to partially reonsider an order of the coufECF No. 91.) In the order filed
on March 20, 2013 (the “March Order”), theurt granted a motion by Defendant Spartanburg
County School District Seven [efendant”) for attorney’s ees and tentatively awarded
Defendant $10,080.00 in fees. (ECF No. 88 at 9.¢ ddurt further ordereBlaintiff to provide
information regarding her monthly income amhployment status from January 2012 through
March 2013 to assess the burdmused by having a $10,080.00 judgment against her and to aid
in the final determination of the amount of at&yis fees she would owe to Defendant. (Id. at
9-10.)

In her motion, Plaintiff requests that the dotjflind that her poor financial situation
precludes an assessment of fees and costs agamsind [][i]ssue a rule to show cause as to
why appropriate fees and costs should not be taxed to heretottheo Mitchell, instead.”
(ECF No. 91 at 4.) In response to Pldfigimotion, Defendant opposes any reduction of the
attorney’s fees award below $10,080.00 and furthguests that the court increase the award to
$15,942.50. (ECF No. 92.) For the reas stated below, the colBRANTS IN PART AND

DENIESIN PART Plaintiff's motion to reconsider.
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l. RELEVANT BACKGROUND TO PENDING MOTION?!

On April 25, 2011, Plaintiff fled a pro seomplaint alleging claims for race
discrimination and retaliation. (ECF No. 1®n June 15, 2011, Attorney Theo W. Mitchell
(“Mitchell”) entered his appearan@m Plaintiff's behalf. (ECF No. 20.) With a grant of leave
from the court, Plaintiff fled an amended cdaipt on July 26, 2011, sggifically alleging a
single cause of action for the following:

Violation of U.S. Civil Rights Act of 186@&nd 1877, Title VIl of the Civil Rights

Act of 1964, as amended, 42 U.S1®81 and 1983, 42 USC 2000e-2 and 2000e-

5(b), 29 U.S.C. 211 and 29 U.S.C. 626, 42 U.S.C. 12117, First and Fourth

Amendments to the United StatesrStitution, 2 U.S.C. &. 1311, 3 USC 411a2,

5 USC 552a - all of which violates pection for teachers in South Carolina as

outlined in South Carolina Code of Lawgle 59 Chapter 25 Sections 59-25-430,

59-25-440, 59-25-450.

(ECF No. 34 at 8.)

On November 28, 2011, Defendant moved for summary judgment. (ECF No. 40.)
Plaintiff filed opposition to the motion for sumary judgment on January 3, 2012, to which
Defendant filed a reply in support of itsotion for summary judgment on January 13, 2012.
(ECF Nos. 49, 52.) In accordance with 285I€. 8§ 636(b)(1) and Local Civil Rule 73.02
D.S.C., the magistrate judge issued report and recommendation on April 5, 2012,
recommending that Defendant’'s motion for summary judgment be granted. (ECF No. 62.)
Plaintiff filed objections tothe report and recommendati on April 22, 2012, to which
Defendant filed a reply in support of the nsitate judge’s recommendation on May 11, 2012.
(ECF Nos. 65, 67.) On May 31, 2012, the tagnanted Defendant sumary judgment on

Plaintiff's claims in accordance with the magagé judge’s recommendation. (ECF No. 68.)

On June 14, 2012, Defendant moved for attorney’s fees. (ECF No. 71.) On June 26,

! The March Order contains aottough recitation of the relemt factual and procedural
background of the matter and is incorpordteckein by reference. (ECF No. 88.)
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2012, Plaintiff filed pro se opposition to Defendantistion for attorney’s fees. (ECF No. 72.)
She then filed a pro se notice to appeal thattoMay 31, 2012 order to the Court of Appeals
for the Fourth Circuit. (ECF No. 73.) OMovember 29, 2012, the Four@ircuit affirmed the
court's May 31, 2012 order adopting the magistjatigge’s Report and &ommendation. (ECF
No. 79.) The Fourth Circuit found that Plaintiffchevaived her right togpellate review because
she failed to file specific written objections tile Report and Recommendation. (Id. at 2-3.)
The Fourth Circuit issued its formal mandateJanuary 23, 2013 giving efft to its decision to
affirm this court. (ECF No. 81.)

Thereatfter, the court issued the Marcld€@ron March 20, 2013, which order (1) found
that the frivolous and groundless nature of Ri#is claims became evident during the summary
judgment phase of the litigation, (2) granted Deferidanotion for attorney’sees tentatively in
the amount of $10,080.00, and (3) regdi Plaintiff to provide information within thirty (30)
days regarding her monthly income and egpient status from January 2012 through March
2013. (ECF No. 88.) On March 29, 2013, Plaintiff filed the pending motion for partial
reconsideration of the MardBrder arguing that (1) a judgmteagainst Plaintiff for $10,080.00
in attorney’s fees and for costs of $875.60 “vdbpbse an extreme financial burden on [her]”;
and (2) the court should make Mitchell respond tingniry as to why he should not be partially
liable under Fed. R. Civ. P. 11 fBefendant’s attorney’s fee award(ECF No. 91 at 2-3.) On
April 15, 2013, Defendant filed a response to mitis motion for partial reconsideration
opposing any reduction of thet@ney’s fees award below $10,080.00 and requesting that the
court increase the award to $15,942,50. (ECF Nat®) In a reply tdefendant’s response

filed on April 24, 2013, Plaintiffreiterated that “any award of fees and costs against []J[her]

2 Plaintiff retained Attorney Howard W. Anderson, lib, prepare a response to the March Order.
(ECF No. 91 at 1-2.)



would be excessive because she datle ability to pay” and Mitchleshould bear some part of
the attorney’s fee judgment because of his actions. (ECF No. 93 at 2.)
. LEGAL STANDARD AND ANALYSIS

A. Rule 59(e) Motions and ¢hParties’ Arguments

Fed. R. Civ. P. 59 allows a party to seekal#teration or amendment of a previous order
of the court. Fed. R. Civ. P. 59(e). UndeldRbO(e), a court may “alter or amend the judgment
if the movant shows either (1) an intervenin@me in the controlling law, (2) new evidence
that was not available at trial, or (3) thaerth has been a clear errof law or a manifest

injustice.” Robinson v. Wix Filtration Cpr, 599 F.3d 403, 407 (4th Cir. 2010Q); see also

Collison v. Int'l Chem. Workers Union, 34 F.3d 2335 (4th Cir. 1994). It is the moving

party’s burden to establish one of these threeimpls in order to obtain relief under Rule 59(e).

Loren Data Corp. v. GXS, Inc., 501 Fed. Appx. 2785 (4th Cir. 2012). The decision whether

to reconsider an order pursuant to Rule 59(&yitisin the sound discretion of the district court.

Hughes v. Bedsole, 48 F.3d 1376, 1382 (4th Cir. 1995).

Plaintiff moves the court for partial reconsideration of the March Order that finds her
solely responsible for Defendant’s attorney’s féeSpecifically, Plaintiff asks that the court
hold Mitchell partially liable for Defendant’s att@y's fees pursuant teéed. R. Civ. P. 11. In
support of her request, Plaintiff identified several instances where Mitchell’s allegedly deficient
representation caused the courtfitad her claims frivolous androundless. These instances
include Mitchell (1) filing an amended complaiwithout allowing Plaintiff to review and/or

approve it and which included a claim for sex dimmation that Plainff did not have proper

® Plaintiff acknowledges that Defendastentitled to some amount aftorney’s fees. (ECF No.
91 at 2 ("Ms. Reed-Smith recognizes the poédninjustice associated with requiring the
Defendants to bear the complete expensditightion after the ©urt found it had become
frivolous.”).)



authorization from the U.S. Equal Emplognt Opportunity Commission to bring, (2)
misrepresenting to the court that he had failecdteive Defendant’s requests for admissions, (3)
failing to respond to Defendant’s requests fomasions when Plaintiff had provided responses

to them, (4) failing to advise Plaintiff reghng the motion for summary judgment or the
response in opposition to it, (5) presentingdlous and groundless arguments in response to
Defendant’s motion for summary judgment, (6) faglito advise Plaintifthat an adverse report

and recommendation had been issued by the magigtidge, (7) filing frivolous objections to

the report and recommendation without consulting with Plaintiff beforehand, and (8) charging
her $5,000.00 for his serviceéSee, e.g., ECF No. 91-1.)

In response to Plaintiff's mion, Defendant argued thathis Court should not further
reduce its award of attorneys’ fees below Tidnousand Eighty Dollars ($10,080), that the Court
should increase the award and that the deterramafiwhether Plaintiff oher previous attorney
is responsible for reimbursing tisehool District should be left tthe discretion of the Court.”
(ECF No. 92 at 1-2.)

B. The Court’'s Review

In her motion to reconsider, Plaintiff relies assertions about Mitchell’s representation
as her counsel thaannot be labeled as an intervening changmntrolling lawor a reference to
new evidence previously unavailable. In this regard, the court com$Rtamtiff's motion as
seeking reconsideration on the Isafiat it would be a manifest injustice if she alone was held
monetarily responsible for the entire amount ofddéant’s attorney’s feesMoreover, Plaintiff
contends that Fed. R. Civ. P. 11 allows tloart to avoid the imposition of the aforesaid
manifest injustice.

Rule 11 makes the following provision for imposition of sanctiorsresg an attorney:



(a) SIGNATURE. Every pleading, writtemotion, and other paper must be
signed by at least one attorney of mecon the attorney’s name . . . (b)
REPRESENTATIONS TO THE COURT. Byresenting to # court a pleading,
written motion, or other paper—whethiy signing, filing, submitting, or later
advocating it—an attorney or unrepresenpady certifies that to the best of the
person’s knowledge, information, and belief, formed after an inquiry reasonable
under the circumstances: (1) it is not being presented for any improper purpose,
such as to harass, cause unnecessary delay, or needlessly increase the cost of
litigation; (2) the claims, defenses, and other legal contentions are warranted by
existing law or by a nonfrivous argument for extendingodifying, or reversing
existing law or for establishing newwa (3) the factual contentions have
evidentiary support or, if specifically sdentified, will likely have evidentiary
support after a reasonable oppaity for further investigtion or discovery; and

(4) the denials of factual contentiomse warranted on the evidence or, if
specifically so identified, are reasonablyséd on belief or a lack of information .

.. (c) SANCTIONS. (1)n General If, after notice an@ reasonable opportunity

to respond, the court determines that Rilléb) has been violated, the court may
impose an appropriate sanction on any adgrmaw firm, or party that violated

the rule or is responsibfer the violation . . . (3Dn the Court’s Initiative On its

own, the court may order an attorney, law firm, or party to show cause why
conduct specifically described in tbeder has not violated Rule 11(b).

Fed. R. Civ. P. 11.

In the March Order, the court observedttithe frivolous andgroundless nature of
Plaintiff's claims became evident during thensuary judgment phase and continued in her
objections to the Report and Reummendation. (See ECF No. 88 at 5-6 (“First, much of Reed-
Smith’s motion mirrors the School District’'s mmary judgment motionjt uses strikingly
similar language but merely rages the affirmative and negative assertions made by the School

District so that the proposition stated woslgpport her position.”); see also ECF No. 88 at 7

(“[T]his court determined that Reed-Smith’s etiions merely restated arguments made in her
Motion in Opposition to Summary dgment and only set forth negative, conclusory assertions to
the School District's arguments.”).Jhese documents that direcéitributed to the awarding of
attorney’s fees against Plaintiff were signedNigchell and Plaintiffhas moved the court to
assign some measure of blame to Mitchell pant to Fed. R. Civ. P. 11. Compare with

Blackwell v. Bd. of Offender Rehab., StatkGa., 609 F. Supp. 772, 776 (S.D. Ga. 1985) (“The
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Court is of the opinion that [Plaintiff’'s AttorngjRoberson violated Rulél when he affixed his
signature to the motion for attorney fees and ¢ostibsequent briefs . . . The arguments made in
the subsequent briefs had no basi existing law, nor in anyeasonable view of the direction

which the law should take.”); Taylor v. Belg&artage Serv., Inc., 102 F.R.D. 172, 182-83

(W.D. Mo. 1984) (“However, in order to assesstud the damage against [Plaintiff] Taylor in
this case, he must have done something morejtisamire his attorneyhe must have acted in
bad faith in bringing or pursuing this case .In .short, there is no basis for concluding that
plaintiff did anything other tharely in good faith on his attorney to furnish sound legal advice.
Therefore, no part of the attorrieyee award will be apportioned the plaintiff personally.”).

Therefore, upon consideration of Plaintiffteotion, the court is persuaded that Mitchell
should show cause as to why his conduct in this litigation does not tedaliey to him for
Defendant’s attorney’s fees pursuant to Fed. R. Civ. P. 11.

[1. CONCLUSION

For the foregoing reasons, the ccBRANTS IN PART AND DENIES IN PART the
motion for partial reconsideration of Plaintiff @&/n E. Reed-Smith. (ECF No. 91.) Attorney
Theo Mitchell is directed to inform the court witHwurteen (14) days of éhdate of filing of this
order why he should not be liable for part or all of Defendant’s attorney’s fees based on
Plaintiff's assertions regardinbis representation of her. Attorney Theo Mitchell is further
advised that failure to comply with this ordeay result in the imposition against him of some

portion of Defendant’s attorney’s fees.



IT ISSO ORDERED.

United States District Judge

March 7, 2014
Greenville, South Carolina



