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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
GREENVILLE DIVISION

LOP Capital, LLC, and )
Strategic Lending Solutions, LLC, ) Civil Action No. 7:11-cv-03312-JMC
Plaintiffs, )
)
V. ) OPINION AND ORDER
)
COSIMO, LLC, )
Capital Investment Funding, LLC, and )
CIF Property Holdings, LLC, )
)
Defendants. )

)

This matter is before the court on the gidrate Judge’s Report and Recommendation
[Doc. 25]. Plaintiffs LOP Capital, LLC [OP”), and Strategic Lending Solutions, LLC
(“Strategic” and together with LOP, “Plaintifjsfiled a foreclosureaction in the Court of
Common Pleas for Spartanburg County, South Carolina on November 8, 2011 (“Foreclosure
Action”). On December 6, 2011, Defendants Cosimo, LLC, Capital Investment Funding, LLC,
and CIF Property Holdings, LLC (“Defendants”) filachotice of removal to this court, claiming
federal court jurisdiction unde28 U.S.C. 88 1332 and 1441(b) tme basis of diversity of
citizenship. Defendants Cosimo, LLC and Cagpitaestment Funding, LLC also filed a complaint
in this court against LOP, Strategic, and several other individuals on December &e8Tii)

Action No. 6:11-3321-JMC-KFM, alleging misregantation, fraud, anthisconduct related to
the actions of LOP and Strategn securing the judgment undgrig the Foreclosure Action.

The Magistrate Judge’s Report ariRecommendation, filed on April 24, 2012,
recommends that Plaintiffs’ motion to reman imatter to the Master-In-Equity of Spartanburg
County [Doc. 5] be granted and Plaintiffs’ requdsisattorney’s fees and costs be denied. In
addition, the Magistrate Judge remmended Plaintiffs’ motion for Rule 11 sanctions [Doc. 6] be
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denied and Defendants’ moticilw consolidate [Doc. 10] thigase with Civil Action No.
6:11-3321-JMC-KFM should be denied as moot. rRifs filed partial obgctions regarding the
denial of attorney’s fees and costs and deni&ué 11 sanctions but did not object to any other
portions of the Magistrate Judgeecommended dispositions.

STANDARD OF REVIEW

The Magistrate Judge’s Report and Recommendation is made in accordance with 28
U.S.C. § 636(b)(1) and Local Civil Rule 73.02 foe fistrict of South Carolina. The Magistrate
Judge makes only a recommendation to thisrtco The recommendation has no presumptive
weight. The responsibility to make a firddtermination remainsith this court. See Mathewsv.

Weber, 423 U.S. 261, 270-71 (1976). The court is charged with maldeg@o determination of
those portions of the Report and Recommendatiovhioh specific objections are made, and the
court may accept, reject, or modify, in whole opart, the Magistrate Judge’s recommendation or
recommit the matter with instructiorfe 28 U.S.C. § 636(b)(1).

DISCUSSION

Plaintiffs timely filed partial objectionsto the Report and é&&ommendation. In the
absence of objections to the Magistrate Judgeport and Recommendation, this court is not
required to provide an explanati for adopting the recommendatiorsee Camby v. Davis, 718
F.2d 198, 199 (4th Cir. 1983). Rather, in the abseof a timely filed objection, a district court
need not conduct a de novo review, but instead ankgisatisfy itself that thre is no clear error on
the face of the record in order to accept the recommendaboamond v. Colonial Life & Acc.

Ins. Co., 416 F.3d 310, 315 (4th Cir. 2005) (quoting ARdCiv. P. 72 advisory committee’s note).
Furthermore, failure to file specific written @ggions to the Report and Recommendation results
in a party’s waiver ofhe right to apeal from the judgment of the District Court based upon such
recommendation. 28 U.S.C. § 636(b)(Mpmasv. Arn, 474 U.S. 140 (1985Wright v. Callins,
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766 F.2d 841 (4th Cir. 1983)nited States v. Schronce, 727 F.2d 91 (4th Cir. 1984).

As Plaintiffs did not file specific writte objections to the pbons of the Report and
Recommendation related to Plaintiffs’ motion tmeand or Defendants’ request for consolidation,
this court adopts the Magiate Judge’s Report and Recommendation on these matters.
However, this court must examine Plaintiffspecific objections to the Magistrate Judge’s
recommendation for denial of attorney’s feesl costs and deniaf Rule 11 sanctions.

The Magistrate Judge found that an awardtofaey’s fees was not warranted in this case
because he found that Defendants had not attertgptechove the case for an “improper purpose.”
See [Doc. 25, at 6]. However, érelevant inquiry is not wdther Defendants actions were
motivated by an improper purpose, but whether bed@ats’ actions were objectively reasonable.

A court “may require payment of just cestnd any actual expense, including attorney
fees” for cases remanded by the district courtdok lof subject matter jgdliction. 28 U.S.C. §
1447(c). The Supreme Court of the United Sthtesheld that “[a]bsémnusual circumstances,
courts may award attorney’s fees under § 1d¥4dfly where the removing party lacked an
objectively reasonable basis feeeking removal. Conversely, when an objectively reasonable
basis exists, feeisuld be denied.” Martinv. Franklin Capital Corp., 546 U.S. 132, 141 (2005).
The Supreme Court found tHake shifting was appropriate in some cases, noting that:

[tlhe process of removing a case to fetlecart and then having it remanded back

to state court delays resttin of the case, imposes atidinal costs on both parties,

and wastes judicial resources. Assegstosts and fees on remand reduces the

attractiveness of removal as a method for delaying litigation and imposing costs on

the plaintiff. The appropriate testrfawarding fees unde§ 1447(c) should

recognize the desire to deter removals sought for the purpose of prolonging

litigation and imposing costs on the opposing party, while not undermining

Congress' basic decision to afford defengantight to removas a general matter,

when the statutory criteria are satisfied.

Martin, 546 U.S. at 140.



Section 1441(b)(2) notes that despite compiietersity, a case “may not be removed if
any of the... defendants is a citizen of the &tatwhich such action is brought.” 28 U.S.C. §
1441. Defendants’ notice of removal clearly stétes all three defendants are “limited liability
companies organized and existing under the lafvthe State of South Carolina” with their
principle place of business listedGreenville, South CarolinaSee Notice of Removal [Doc. 1,
at 1 4]. This is directly cordry to the express language of 8§ 1441(b)(2) and, therefore, not
objectively reasonable.

While Defendants concede they “erroneouslyght to remove this case on the basis of
diversity,” they nevertheless argue that the tshould exercise supplemental jurisdiction over
the Foreclosure Action under 28 U.S.C. § 13®tause it forms part of the same case or
controversy as the case which Defants filed in federalourt on the same ddlyat they filed for
removal of the instant case. This pre@sgument was not accepted in the recent Jaiseler v.
Richland County Humane SPCA, C.A. No. 5:09-2173-RBH, 2009 WL 3446764 (D.S.C. 2009). In
Trexler, the plaintiffs sought to remove their claifos replevin, conversionntentional infliction
of emotional distress, negligence, civil conspiréoyinjure), and abandonent from the Calhoun
County Court of Common Pleas to federal ¢qursuant to supplemti jurisdiction under 8
1367 because they had another caexler v. Gieseet al., C.A. No. 0:09-144-RBH-PJG, pending
in federal court under § 1331. The court found teapplemental jurisdiction under 28 U.S.C. §
1367 is not an independent basis for the removal of an action filedténcsturt that does not
contain federal claims...As the court lacks subjeetter jurisdiction in this action, this case
should be remanded to the South Carolimur€ of Common Pleas for Calhoun County for
disposition.” 2009 WL 3446764, at *2- Similarly, supplementgurisdiction cannot be an
independent basis for removal in this case ané# not objectively reasonable for Defendants to
attempt removal on this basis given the existexiamse law clearly prohiting the assertion of
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such claim for federal jurisdictioi®ee Martin, 546 U.S. at 132 (finding that attorney’s fees were

not appropriate because the defendant’s rem@guest was objectively reasonable where he
“relied on case law only subsequently held&unsound.”). Accordingly, the court declines to
accept the Magistrate Judgeecommendation on the issue of damages and finds that an award of
reasonable attorney’s fees is warranted.

However, the court agrees with the Magit# Judge’s recommerntda as to Rule 11
sanctions. Rule 11 allows for sanctions on lawyers and parties who present pleadings for “any
improper purpose, such as to harais® cause unnecessary detayneedless increase in the cost
of litigation.” Fed. R. Civ. P. 11. Sanctions shibahly be granted when the removal petition is
“so patently without merit thahe inescapable conclusion is tlitatvas filed in bad faith.” See
ITT Industrial Credit Co. v. Durango Crusher, Inc., 832 F.2d 307, 308 t(‘4Cir. 1987) (citing
Peltier v. Peltier, 548 F.2d 1083, 1084 Y1Cir. 1977)). Here, therés not an “inescapable
conclusion” that Defendants fden bad faith as they may hatreought supplemental jurisdiction
was proper given the contemporaneous filingaoklated case. Because Defendants’ removal
was not clearly filed in “ad faith,” Rule 11 sanctiorghould not be granted.

CONCLUSION

After a thorough review of thReport and Recommendation areliicord in this case, the
courtACCEPT Sthe Magistrate Judge’s Repartd Recommendation [Doc. 25], MODIFIES
it on the matter of attorney’s fees@®vided herein. It is therefo@RDERED that Plaintiffs’
Motion to Remand [Doc. 5] iSRANTED and Motion for Rule 11 Sanctions [Doc. 6] is
DENIED. The court further awards Plaintiffs reasoeaditorney's fees and costs directly related
to Plaintiffs’ efforts to have this matter remanded to state court. Plaintiffs shall submit their request
for fees and costs, along with a memorandum addigeise reasonablenesssoich fees and costs,
to the court within thirtf30) days of the entry of this omd®efendants shall submit their response
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to Plaintiffs’ request, if any, within fifteen (15) days of Plaintiffs’ filing. All other pending
motions in this case af®l SMISSED ASMOOT.

IT ISSO ORDERED.
8 ' I‘
United States District Judge

Greenville, South Carolina
June 27, 2012



