" UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA

SPARTANBURG DIVISION
Joe Hand Promotions, Inc., ‘ )‘ﬁ
’ ‘ ; ) CA No.: 7:12-¢v-00818-TMC
Plaintiff, )
' )
. -VS- ) ORDER FOR JUDGMENT
o " ) BY DEFAULT
Michael Lee Minchow d/b/a Ground Zero, )
: | )
Defendant. )
). I

Plamnff Joe Hand Promotions, ' Inc (”Plamtlff‘ ), which had exclusive, nationwide
commerc1al teleVISlon i!dlsn'lbutlon nghts to Ultimate F zghtzng Championship 11 1 Georges St.
Pierrev. Dan Hardy, ("the Program"), sued:Mlchael Lee Minchow d/b/a Ground Zero ("Defendant™)
for exhi biting the March 27,2010, commercial broadcast of the Program, which included under-card
boufs and commentary, without paying the,required licensing fee to Plaintiff. Plaintiff's Complaint
included causes of action brought pursuant to 47 USC § 605 ("Communications Act") and 47
U.S.C. § 553 ("Cable & Television Consuiner Protection and .Competition Act"), as well as a state
law claim for conversion. Although Defendant was oroperly served with the Complamt he has not

1

answered or filed any responswe pleadmg Pursuant to Plamtlff’s request, the Clerk of Court entered

"adefault géa;ngt%ndanfandﬁlaintiff then moved for a default judgment and award o&ﬁbfn’éi@

fees and other costs..
L. I‘n'troduotionv.

Plaintiff ﬁled-thf.iisaction aéainst Defendant on :\March”21 2012, seeking an award' of statutory
damages enhanced damages attomeys fees and costs as well as cornpensatory ‘and punitive

damages based on the unhcensed broadcast of the Program ‘
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A ] urisdiction_and Yénue 4
The court has subject matter jﬁﬁ;@i@;;im over Plaintiff's claims pursuant to 2BUS.C. §§1331 |
- and 1367. The court has pe_rsona]jurisdioﬁon over Defeﬂdan{,'and venue in this District is proper
‘purauant ‘to 28U.5.C. §1391 beoause Dofendantoi‘s' 'akSouth Carolina resident and who conducts; or
oonductod,‘ business in this Distriot, and because the alleged wrongful acts occurred in this District.

| B. Process and Sowice |

On March 24,201 2,' Plaintiff's pi‘i\?ate process server served Defendant personally.

P, I R, - . . . < - G p e e T Sy b €

G Grounds for Entry of Default
Defendant did not timel);' file an answer ovrother‘ pleading, as reflected by the Affidavit of
Default aud the Affidavit of ?laintiffs Counsel in Support ofliequest for Entry of Default filed on
Aprii 18, 2OA’1 2. Tﬁe Clerk of Court properly entered default as to Defendant on April 19, 201 2. On |
' May 8, 2012 Plamtlff filed a Notlce of MOthIl and Motion for Default Judgment, a copy of which |
it also served upon Defendant by mall on sa1d date.
‘I Findingsof Fact
'Haviug reviewed Plaiutiff“s Complaint, Answers to Local Rule 26.01 Interro gatories, Request
fof Entfy of Default, Motion for Default Judgment, as well as all supuorting and supplemental
. information pmwded the ¢ court taccepts Plaintiff's well-pleaded factual allegations as trueand makes ;‘
the followmg factual ﬁndmgs See DIRECT V, Inc. v. Rawlms, 523F.3d 318,322n. 1 (4th Cir. 2009)
(acceptlng plalntlff‘s allegatlons agamst defaultmg defendant as true, notmg a defaultmg defendant
"admits the plamuff‘s well-pleaded allegatlons of fact, is concluded on those facts by the judgment,
and is barred from contestmg; on appeal the facts thus estabhshed ") (quotmg Ryanv. Homecommgs
Fin. Network, 25‘3 'F.BD 778, 780v(4th.Cir,. 2001))."

Plaintiff is a Peunsylvania corporation with its principal place of business in Feasterville,
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Pennsylvania. Defendant is a South Carolina resident that does (or did) conduct Business as Ground

Zero at 3059 Howard Street, Spartanbu:g, South Carolina 293(}3. ,

Relevant to this Iitigation, Plaintiff paid for, va;n‘d was granted the exclusive nationwide

commercial television distribution rights to the Program. Plaintiff contracted with and granted certain

businesses the rights to exhibit publicly the Program to its customers within their commercial

 establishments. Plaintiff expended substantial money in marketing, advertising, administering and

———

transmitting the Program to such businesses.

- B PR . e

I Analysis

Having found the faérs set forth in Plaintiff's Complaint as deemed admitted by default, the
court must ensure the Complaint seté forth a proper claim before entering default judgment. See
GlobalSanta Fe Corp v. Globalsanta}% com, 250 F. Supp 2d 610 612 n.3 (E.D. Va. 2003)
(cons1der1ng facts and evaluatmg Plamtlffs cla1ms prior to entry of default Judgment in copynght
action). The court considers whe'ther_’Plamtiff has set forth claims for which relief can be granted
pursuant fo the standard of Fed.R.Ci'v.P. 12(b)(6).

A. Election nf Remedies

In itS‘Motion for Default Judgment and accompanying Memorandum Plaintiff submits that -

it has estabhshed habihty pursuant to 47 U.S.C. § 605 and 47 U.S.C. § 553 ‘and because the two

s e R

statutory schemes proYigie relief for the éitemate means by which the Program might have been
received (satellite or cabie), Plaintiff has elected to proceed under 47 U.S.C. § 605.

The Plamtifi‘s elecnon of remedies also extends to 1ts cause of action for conversion, which
is also w1thdrawn prov1ded that it prevails under 4’/’ US.C. § 605

In electmg to pursue damages pursuant to 47 U.S.C. § 605, Plaintiff has conceded the split

[inauthority as to the apphcabillty of this section to pirated programmmg 1nvolv1ng cable services--as
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opposed to satellite services--at the delivery point, and it has submitted that, without the benefit of
discovery or an admission by Defendant, it is impossible to determine whether the Program was

breadcast by cable or satellite signal. The court recognizes' that 47 U.S.C. § 605 Would be

inapplicable if the delivery were by cable; however, given the default, Plaintiff cannot conduct '

~discovery to determine the mode of transmission.

A higher range of damages is available in 47 U.S.C. § 605 thanin47 U.S.C. § 553. Statutory
damages under 47 U.S.C. § 605 range from $1,000 to $10,000 for each violation with a $100,000
maximum enhancement for w1llfulness while statutory damages under 47 U § C. é 553 range from

$250t0 $10,0_0§ for aﬂ violations with,a~$50,000 maXimum enhancement for willfulness. 47 U.S.C.

§§ 605(e)(3NC)H)AD) and  605(e)(3)(C)Gi); 47 U.S.C. §§ 1553~(c)(3)(A)(ii) and 553(c)(3)(B). In

: any event in light of the damages awarded herein, the d1st1nct10n is without a d1fference in thls case.
See Columbza Cable TVCo Inc.v. McCrary, 954 F.Supp. 124,128 (D.S.C. 1996) (notlng that,even’
| 1f 47 U.S.C. § 605 were apphcable to cable theft, under facts of case, court would award damages

"as close as perm1331ble to the amount awarded under § 553")

In 1ts Motion for Default Judgment Plaintiff seeks damages under both 47U.8.C. § 605 and

its common law 'claim‘f'fer conversiqn. Upon its being requifed'toelectbetween" the two remedies,

_ the Plaintiff subsequentlv elected to pursue damages permitted under 47 U S.C. § 605 and not to

pursue its conversion claim. As such the remainder of this Order focuses only on Plamtlffs claim

- and damages pursued under 47US8.C. § 605.

B * Liability under 47 U. s.C. $ 605

The Communlcatlons Act prohlblts the unauthorlzed reception, 1ntercept10n pubheatlon or

' 'di\)ulgence‘of ~-interstate’radio or wire communications. See 47 U.S.C. § 605(a). Specifically, it

provides, in pertinent paft, that:



. no person receiving, assisting in receiving, transmitting, or ‘assisting in
transmitting, any interstate or foreign communication by wire-or radio shall divulge
or publish the existence, contents, substance, purport, effect, or meaning thereof,
except through authorized channels of transmission or reception, 1 to any person
other than the addressee, his agent or attorney. .

47U.8.C. § 605(a). In short, Plaintiff must demonstrate that .Defe.ndants ‘inter‘cepted‘the Prqgram's
signals and ”divulged"‘ or aired it to commercial patrons.

Plaintiff submitted fpronf, through an affidavit of a nrivate“investigator? who viewed the
Program at Ground Zerc;. This afﬁdevit provides evidence that the Prograrn was displayed on §
televisions at Ground Zero and prov1des detalls of the portion of the Program he ;A};tched Plaintiff
- having estabhshed that Defendant violated 47 U.S.C. § 605(a) the court ﬁnds and concludes that
judgment should be entered in Plaintiff's favor agamst Defendant

C.  Damages under 47 US.C. § 605

The available penélties and remedies for violation of 47 U.S.C. § 605(a) inc‘luc‘iek a private
ci?il action, as follows:

B) The coui't-;

o (i) may 'gfant femporary and final injunctions on "such terms as it may
deem reasonable to prevent or restrain v1olat10ns of subsection (a) of
this section; :

(i) may awer.d damages as descrlbed in subparagraph (O); and

(ii1) shall direct the recovery of full costs, including awardmg
reasonable attomeys fees to an aggrieved party who prevails.

47 U.S.C. § 605(e)(3)(B). Plaintiff seeks damages, attorneys' fees and costs.

1.  Statutory Damages under 47 U.S.C. § 605

The statute sets out the following available damages:

O Damages,awarded by any court under this. section shall be
computed, at the election of the aggrieved party, in accordance with



either of the following subclauses:

(I) the party aggrieved may recover the actual damages
suffered by him as a result of the violation and any
profits of the violator that are attributable to. the
violation which are not taken into account in computing
the actual damages; in determining the violator's proﬁts,_
the party aggrieved shall be required to prove only the
violator's gross revenue, and the violator shall be
~required to prove his deductible expenses and the
elements of profit attributable to factors other than the
violation; or

() the party .aggrieved may recover an, award.of .
statutory damages for each violation of subsection (a) of
this section involved in the action in a sum of not less
than . $1,000 or more than $10,000, as the court
con51ders just, and for each violation of paragraph (4) of
this subsection involved in the action an aggrieved party
may recover statutory damages in a sum not less than
$10,000, or more than $100,000, as the court considers
just.

(i) In any case'in which the court finds that the violation was
committed’ willfully and for purposes of direct: or indirect
commercial advantage or private financial gain, the court in its
discretion may increase the award of damages, whether actual or
statutory, by an amount of not more than $100,000 for each
violation of subsection (a) of this section. .

47US.C.§ 605(e)(3)(C)"'. .

Pla1nt1ff has elected to recover statutory damages ava11ab1e under 47 US C. §

605(e)(3)(C)(i)(ID), rather than actual damages ava11ab1e under47U.S.C. § _605(e)(3)(C)(1)(I).- As

Plaintiff points out, statutory damages are difficult to prove. Because of Defendants' default,

Plaintiff has not been able_ to conduct discovery concerning, among other things, Defendants'

profits from the broa(icaSt o_f the Program. Plaintiffseeks $10,000.00. in statutory damages_, which :

is the_maximum available pursuant to 47 US.C. § .605(e)(3)(C')(i)(II), and it argues for the

maximum recoverable statutory damages to compensate Plaintiff for its damages and for the
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deterrent effect it may have in minimizing such future conduct.

'According'fto the prit/ate investigator's affidavit, Ground ‘Zero has the capacity for
approximately 500 people and there were 110 patrons present durmg the Program. According to
Plaintiff's Affidavit in Support of Motion for Default Judgment, the llcensmg fee for Defendants
to have legally shown the Program would have been $3,500.00 (rate .card showing cost of
licensing as $3,5JOO.OO for e,stablishments with capacity from 451 to 500)

The court may award statutory damages between $1,000 to $10,000 inan atttount "the court
con31ders just "47 U. S C.§ 605(6)(3)(C)(1)(II) Nauonmde courts have used various methods |
~of determmmg an appropnate amount of statutory damages. Some courts fashlon an award by
considering the number of patrons who viewed the programming, often multiplying that number
by tho cost of the residential fee for watching such programming. Sorrte»courts bas’é»thé statutory
damages amount on an iteration of the k'licensing fee the violating establishment should have paid
the Tplaint‘iff. Other courts aWard a flat amount for a violation. The‘yFourth Circuit has not
addressed any of these mothods. |

The court cortcludos thett statutoi'y damages in the amount of $7,000.00 should be granted.
Under the facts and oircutnstances hete, the court concludes that an award of twice the license fee
Defendants S‘h‘Ol_J}C.i ho\/{e‘ pattl_ to legolly broadoe._tot. the Program, when combined with enhanced
damages and attorneys' fees, discussed Bélow, is a fair reflection of actual damages.

2. ) Enhanceméttt ‘of Statutory Daméges under 47 U.S.C. § 605

Plaintiff claims that Defendants wﬂlfully violated 4’7 US.C.§ 605(a) for financial gain and
seeks -enhanced damages of $100, 000 asserting that Defendant mtentlonally 1ntercepted and
showed the Program for ﬁnanmal gain or commercial advantage. and that Defendant directly or

indirectly committed wrongful acts and cannot hide behind a corporate shield. The statute permits
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Athe court inits di'scretion to increase dam‘ages by upto $100 k"OtOO' per vio'latton whenthe violation
' ’1s cornrrutted wrllfully and for purposes of direct or 1nd1rect commermal advantage or prlvate
| ﬁnanctal galn[ ]" 47 U S. C § 605(e)(3)(C)(11) In add1t10n to. Plamtlft‘s pleadmgs regardmg
' Defendant's mtentronal acts Plamtlff, by the Plalntlff‘s Afﬁdav1t in Support of Plalnttft‘s Motlon
k »for Default Judgment asserted that the Program could not have been mtstakenty, mnocentIy or
accrdentally:mtercepted."‘:}_ | ‘

| Although the court tindS that Defendant'sv violations were tntentionai and willful and agrees
| that more than nomlnal damages should be awarded to. deter ﬁlturewvnlolatlons ‘the court does not
approve the rnaxunum of statutory enhanced damages, _and it concludes that enhanced da;mages :
~V1n the arnount of $21 OOO OO (m addtuon to the $7,000.00 award dlscussed above and the award
- of attorneys fees and costs dlSCussed below) should be granted | ,
o Thus thé’statutor’y and'enhanced damages pursuantto 47 U. s:fc -§ ‘605(&)@)((%)5&@1&Abey |

: aWarded in the aggregate amount of $28, 000 00 ($7,000.00 plus $21, 000 00)

v ,Attorne /s" Fees and Costs under 47 U.S.C. § 605 o
The Commumcattons.Act requlr'es that the court award "full costé, 'inc,luding reasonable
| attorneys"ifees to an aggrieved party who prevails.” 47 U.S.C. § '605(e)(3j(13)(iii);' As thé rightful

owner of the Pro gram broadcast rrghts Plalntlff is an aggneved party whrch has prevalled

ltf | e+ e e

- 1. : Request for Costs

* Prior to the motton hearmg, Plalntlff submltted afﬁdawts of 1 1ts South Carolma counsel
'. “and 1ts Cahforma counsei 1n support of its request for costs. The court grants to Platntlff costs
~1n the amount of $1 ,0‘?4.94 (ﬁlrng fee, investigative serv1ces and process ser\uce costs).

2. Reguest for Attomeys Fee

The “ful] costs" t'o be awarded to a prevailing party pursuant to 47 U S.C. § 605(e)
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includes "reasonable attorneys' fees." In support of its request for-attorneys' fees, Plaintiff
“submitted the Decl‘a‘rdtionS‘_bf its South Carolina counsel and its California counsel.

In this default matter, no one has appeared to challenge the attomeys; f¢§s Plaintiff seeks.
Noneﬁheless, in deterr‘ninin:g»what constitutes a reasonable number of hours and tﬁe appropriate
hourly rates (i.e., in calculating the lodestar fee), the court must consider the following 'féctors:
(1) the time and labor éxpe‘nded;,(zj the novelty and difﬁcﬁlty\of the quéstions raised; (3) the skill
required to properly perform the legal services rendered; (4) the attoméy's opportunity costs in
pressing the instant litigation; (5) .the customary feé for like work, (g) thé attomé;y‘s exppctationé
ét the outset of the litigation; (7) the time limitations imposed by the client or circumstances; (8)
| kthe amount in contréVersy and the results obtained; (9) the experience, reputation and ability of the
»'kattomey; (Al O)' the uﬁdesirability of the case within the legal community in which the suit arose;
(1 1) the nature and length of the pfofessional relationship‘ﬁemeen attorney and client; and (12)
attorneys' fees awarded in similar caées. Barber v. Kimb?ell 's, Inc., 57? F.2d 216, 226 (4th Cir.
-1978). Although thé court must consider dll twelve of the factors, thc court is not required to
. rigidly apply these fa.c':tors,‘as not all may affect the fee in a given case. "[T]hese factors should

be considered in determining the reasonable rate and the reasonable hours, which are then

~ multiplied to QetcrmirEe; the lodestar figure which will normally reflect areasonable fee." £.£.0.C.

v. Servo News Co., 898 F.2d 958, k965 (4th Cif. 1990): In determining whether a rate is
reasonable, t‘he'cour‘t is to consider "prevailing market rates in the relevant community." Rum
Creek Coal Sales, Inc. v. Caperton,31 F.3d 169, 175 (4th Cir. 1994) (quoting Blum v. Stenson, 465
U.S. 886, 895 (1984)). Further, this court's Local Rule 54.02(A)'provides fhat attomeys' fée
petitions inusf édmply with Barber "and shall state any exceptional ciréﬁmsténces and the ability

of the party to pay the fee." Local Rule 54.02(A) (D.S.C.).A

9



The information Plaintiff provided, coupled with the court's knowledge of rates in work Qf
this type in this District, 'supporfs an attorneys' fee in the amount of $1,74625. Based on the
information and supporting documents before the court at this time, the court corlcludes tllat the
judgment against Defendanﬁs should include an. award of costs and attome'yé’ fees 1n the amount of
$3,521.19 ($1,074.94 costs plus $2,446.25 attorneys' fees).

: WHEREFORE it is

ORDERED that Defendants be found liable for willful violation of 47 U.S.C. § 605 and that

- g T

a Judgrnent in favor of Plamtlff be entered. agamst Defendants Jomtly and severally, in the amount

of $28,000.00 in statutory and enhanced damages plus $3,521.19 in attorney s fees and costs. Thus,

the total judgment is $31,521.19. -

IT IS SO ORDERED.
s/Timothy M. Cain
Timothy M. Cain
Anderson, South Carolina Judge o
July 6 ,2012 United States District Court

E—
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