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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
SPARTANBURG DIVISION

Ingles Markets, Incorporated, and ) Civil Action No. 7:14-4828-MGL
SkyKing, Inc., )
)
Plaintiffs, )
)
VS. ) FINDINGS OF FACT
) AND
Maria, LLC, ) CONCLUSIONSOF LAW
)
Defendant. )

)

Plaintiffs Ingles Markets, Incorporatednd Sky King, Inc., (collectively, “Plaintiffs”),
brought this civil action for specific performanaad declaratory and injunctive relief against
Defendant Maria, LLC, (“Defendant”), seekirig prevent Defendant from proceeding with
construction on property adjadeto property leased by Ineg and owned by Sky King. (ECF
No. 1). Defendant answered and plead itshoslaim for declaratory relief, as well as
counterclaims of tortious intexfence with contract, unfair trageactices, andtse of process.
(ECF No. 22).

After discovery was completed, Defendéletd a Motion for Paial Summary Judgment,
(ECF No. 55), and Plaintiffs filed a Motion f®ummary Judgment. (ECF No. 56). After
briefing and oral argument, th@ourt issued an Order, (EQRo. 80), granting in part and
denying in part Plaintiffs’ Motion for Summary Judgment and denying Defendant’s Motion for
Partial Summary Judgment. The Court granted plortion of Plaintiffs’ Motion for Summary
Judgment that sought dismissal of Defendantsnterclaims for tortious interference, unfair

trade practices, and abuse of process, leavmgulestion of whether or not an injunction should

L Additionally, both Plaintiffs and Defendant brought catipg claims of trespass, which were subsequently
dismissedvith prejudiceby stipulation of the parties. (ECF No. 76).
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issue as the central issue |&ft decision. An action to enfce restrictive covenants by an
injunction sounds in equity. South Carolina Dept. of Natural Resources v. Town of
McClellanville 345 S.C. 617, 550 S.E.2d 299 (2001). Acowly, the decision as to whether
an injunction should issus for this Court alone.

In its prior Order, the Court found that a nratkissue of fact existed as to whether the
Exhibit E proffered by Plaintiffs was, in fadhe Exhibit E referenced in the Declaration of
Reciprocal Easements, (“REA”), that was a&gt¢o by shopping center developer and declarant
of the REA, Jaylin Spartanburg South, LLC, (“lia), and intended to béled along with the
rest of the REA. (ECF No. 80). As $yon August 17, 2016, the matter came again before the
Court for a bench trial focusing dhis set of issues. (ECF No. 85)Counsel for Plaintiffs and
Defendant were present and participated. nifés’ arguments werdased on the testimony of
Ephraim Spielman, Esq., Plaiffitingles’ legal counsel and gsistant Secretary, as well as
documents admitted into evidence during the trial. Defendant’s arguments were based upon
counsel’s cross-examination of Spielman, documadisitted into evidence during the trial, and
evidence already before the Court, includidf exhibits and other materials submitted in
connection with the parties’ @ss motions for summary judgmtepreviouslyruled on by the
Court. At the behest of Defendant, the beni tesumed for an additional day of testimony on
September 27, 2016, (ECF No. 91), during which time Defendant offered the testimony of
witnesses William Sims, a real estate broker whpresented Jaylin in the sale to Bill and
Miriam Akkary, (“the Akkarys”), ofthe property that is the subjedtthis litigation, and Steven
Querin, an attorney who represahtae Akkarys in their purchase of the property. The record is

now closed.



Having reviewed the entire record in thease, including the materials submitted in
connection with the parties’ cross motiofe@ summary judgment, and the additional live
testimony and exhibits introduced connection with the Imeh trial of August 17, 2016 and
September 27, 2016, the Court sets forth the foligwindings of Fact and Conclusions of Law,
which resolve this matter in its entirety.

FACTUAL FINDINGS OF THE COURT

Plaintiff Ingles is the anchor tenant @afcommercial retail space, or “shopping center,”
located near the intersection of U.S. Highwlad6 and Springfield Road in Spartanburg, South
Carolina. Originally owned by developer Jayline shopping center is now owned by Plaintiff
Sky King. The Akkarys, who arthe controlling owners of Defielant Maria, have operated two
businesses within the samieopping center since approximat901, when they first entered
into leases with then-owner Jaylin.

Pursuant to the terms of the lease agreeriogrthe Ingles storeas between Sky King,
successor in interest tdaylin, and Ingles, all owners@ tenants in the shopping center are
subject to certain use and development rdgins. (ECF Nos. 1-1 and 1-2). For example,
owners and tenants may not erect additionaldingk in the shopping cemtthat do not appear
on the site plan, which is attached to the amdniease agreement. (EQ®. 1-2). Those same
restrictions are contained in tBeclaration of Reciprocal Easenis, or “REA,” (ECF No. 1-3),
which was filed with the Spartanburg CoyiRRegister of Deeds on June 10, 2002.

On or about January 7, 2011, the Akkarys matento a contractwvith Jaylin for the
purchase of 0.91-acres, or “subjpobperty.” On the sitplan and as desbed in the REA, the

subject property appears as tgaparately designated outpasce(ECF No. 1-3 at p. 3).



The REA is included in the subject propestghain of titte. The REA imposes certain
restrictions on the future development of gipping center. Althougihe REA refers to and
incorporates by reference an “Exii&” in four separate placethis exhibit was not attached to
the recorded instrument. The kesovision of the REA that is assue in this litigation, directly
references Exhibit E and reads as follows:

5.3 Restrictions Relating to Development.

Development and use restrictionsahlimit the construction to be

performed on Parcels 1, 2, and 3 to the construction of one building of one

story and no more than twenty-four (2égt in height in the locations and

with the requisite parking spacespsim on Exhibit “E” attached hereto.

(ECF No. 1-3 at p. 7).
Other references to Exhibit E appear in theisastof the REA which define the two outparcels
that comprise the subject property. These paragt referred to in the REA and its attached
exhibits as “Parcel 2” and “Ragl 3,” respectively. (ECF No. 3-at pp. 13-14). The REA sets
forth each parcel separately by metes and bounds.

The contract governing the sale of the sutypeoperty required sellelaylin to provide to
the Akkarys copies of the following documents pming to the propertyexisting surveys, title
insurance policies, condemnation informatiomvieonmental reports, copies of leases and
amendments, and any other information pertaitdntpe ownership or operation of the property
which the buyer reasonably regte Although Jaylin producetdcopy of the REA, along with
other documents related to the subject propeiaylin never produced Exhibit E or any other
document setting out additional restrictions or limitations on use and development.

Neither the Akkarys nor their representatieeall making any spdai inquiry regarding

the missing Exhibit E. There i evidence in the record thakey asked Mr. William Sims, the

broker involved in the sale of the property, topde a copy. Nor is there any record evidence



that they asked a direct representative ofidasuch as Mr. Charles Chudakoff, for a copy. Nor
did they contact any represetita of Ingles (whose consemias required under Section 6.9 of
the REA for amendment to the REA) for information concerning the missing Exhibit E.

After owning the subject property for seMeyaars, the Akkarys, now operating through
Defendant Maria, closed on a constructiormnloand entered into an agreement with a
construction company for development ofe ttsubject property. Eh contemplated new
construction would consist of a single buildingapiproximately 8,800 square feet, resting across
the .91 acres purchased from Jaylin and spanmongions of both “Parce&l” and “Parcel 3,” as
designated in the REA.

Plaintiffs learned about the contemplat&hstruction in or about November 2014, when
Ingles was contacted by a representative of Magarding the removal of certain light poles in
the parking lot of the shopping center. As auteof this contact, Ingles’ counsel provided
Maria’s counsel with notice ohgles’ rights with respect taastruction on the outparcels and a
copy of the missing Exhibit E. Shortly thereaft®laintiffs filed ths action, alleging that
Defendant’s proposed structure violated the m&sins contained in the REA, including both the
language of the above cited Article 5.3, whichitgriconstruction to be performed on Parcels 1,
2, and 3 to the construction of one building of stary,” as well as the additional building size
and configuration limitationset out in Exhibit E.

Based on the testimony, exhibits anduament presented during the August 17, 2016,
hearing, the Court finds as followsregards to the legal statokthe proffered Exhibit E.

1. Plaintiffs relied primarily on the testimonyf Ephraim Spielman, Esq., an Atlanta-

based attorney specializing in commeraiehl estate. Spielman has represented



Ingles since 1985. He was the primary @&y representing Ingles in connection
with negotiations witldaylin regarding the shopping ¢ten (ECF No. 94 at pp. 4-7).

. Spielman and his office drafted the origif@se between Ingles and Jaylin, which
was dated December 15, 1999. This lease cmwda site plan, noted as Exhibit A to
the lease, which was prepared by Sitdsp Jaylin’'s enginers, but which was
approved by Ingles. (ECF No. 94 at pp. 9, 13, 29).

. Examples of protections that Ingles requitedbe included in the lease appear in
paragraphs 2.7 and 6.1. These sections ireltbat Ingles mugirovide prior written
consent to any substantial alterations to the shopping center layout and design, as set
forth in the site plan.

. Subsequent to the executi@i the original lease, Jay approached Ingles and
requested that it approve avised site plan, which ingtled construction on Parcels 2
and 3. Jaylin presented Ingles with sevditiérent site plan proposals, including the
eventual new site plan, which Ingles approved and which was attached to the
amended lease agreement. Ingles apprdlie shapes, sizes, and locations of the
specific structures permitted on Parcelari@l 3 because they would only minimally
obstruct the view of the Ingles store fraaljoining roads. (ECF No. 94 at pp. 27-28).
. This new site plan is the gesie of the proffered Exhibit E dhe REA, insofar as it is

a blow-up of the portion of the new sian showing Parcels 2 and 3. It was
prepared by Jaylin’s engineers, and thpetns for preparing it (and for amending the
lease to include it) came not from Inglag from Jaylin. (ECF No. 94 at p. 39).

. Based upon Spielman’s testimony and the roteeord evidencehe Court concludes

that, although not attached tise REA, the proffered Exbit E, which was prepared



by Jaylin largely for the benefit of Jaylin, was in fact agreed to by Jaylin and was
intended to be included as exhibit to the REA.

Based on the testimony, exhibits and argatrpresented during the September 27, 2016,
hearing, the Court finds as follows in regatdsthe testimony of William Sims and Steven
Querin.

William Sims is a real estate broker who represented Jaylin and its managing member,
Charles Chudakoff, in the sale of the subjeopprty. (ECF No. 95 gip. 12-13). Sims testified
that, as a broker, he would expect to receivenftbe developer anything in the developer’s file
relating to the property, includirgurveys, easements, covenanis] eestrictions. (ECF No. 95
at p. 13). He acknowledged that the subject propengisted of two separdi@s or tracts that
were comprised of .91 acres total, at pp. 16 and 43-44, and that based on his conversations
with Chudakoff, he believed that Jaylin was a “highly motivated” seltér.at pp. 28-29.

Sims testified that among the documents thatreceived from Jaylin were: a plat
identifying the two lots as sep&gaparcels, (the so-called “Nbpoint Plat”), and a copy of the
REA. Id. at pp. 43-44. Specifically, a® Exhibit E, Sims: (1)xonfirmed that it was not
attached to the REA: (2) acknowledged that he had no recollection o$maafically asking
Chudakoff to furnish him a copy; and (3) admitted that Exhibit E would be an important, even
“critical,” document to someone concerned withat could be built on the subject propertg.
at pp. 48-50.

Steven Querin is a South Carolina attormgnose practice focusaupon commercial real
estate and who represented the Akkaryhénpurchase of the subject property. at 58-59. As
to the REA, Querin acknowledged its importanceakcument in the transaction and testified

that he obtained and reviewed a copy before clodishgat pp. 62-63 and 87. Like Mr. Sims, he



testified that he does not rdicaaking any specific inquiry regarding the missing ExhibitcE,
at pp. 89-92, even though he acknowledged uhder the terms of thREA any changes with
regard to Parcels 1, 2@®B had to be in strict compliancetiwvthe REA and in conformance with
Exhibit E. Id. at 88-89.

DISCUSSION AND CONCLUSIONSOF LAW

Plaintiffs maintainthat the contemplated construction will selt in irreparable harm to
their property interests, primarily because firoposed building will permanently obstruct the
visibility of the Ingles store (or any futuneplacement tenant) from the adjacent roadways,
resulting in loss of customer goodwill and, ultbelgt, business revenu®efendant counters that
its proposed construction is notwolation of any retriction contained in the REA of which it
had notice or of which it is chargeable with having notice.

In order to prevail on an action for a permanent injunction, a gfaimist demonstrate:
(1) it has suffered irreparable injury; (2) there is no adequate remedy at law to compensate for
that injury; (3) considering the balance of equities between the parties, the remedy of injunction
is warranted; and (4) the public interest would not be disserved by a permanent injufaiion.
Fishing, Inc. v. Redwing Tackle, Lt&38 F.Supp.2d 726, 737 (D.S.C. 2012)(citpy, Inc. v.
MercExchangeLLC, 547 U.S. 388 (2006)). In analyzitltese factors, “inadequacy of damages
and irreparability of harm areoften treated interchangeably.” Palmetto Conservation
Foundation v. Smith642 F.Supp.2d 518, 531 (D.S.C. 2009)he standard for a permanent
injunction is essentially the same as for aliprinary injunction, with the exception that the
plaintiff must show soccess on the meritsSmith v. South Carolina State Election Con®01

F.Supp.2d 639 (D.S.C. 2012). Afteviewing the evidence, as Ivas the written and live



presentations of the parties, aafter balancing the equities, the Court concludes that Plaintiffs
are entitled to a permanent injunction.

A. PLAINTIFFSARE ENTITLED TO HAVE THE RESTRICTIVE
COVENANTS ENFORCED.

Plaintiffs are entitled tdhave the restrictive covenansgt out in the REA enforced.
Under South Carolina law, “[a]s voluntary contgatestrictive covenants [should] be enforced
unless they are indefinite or contravene public policg€abrook Island Property Owners Ass’n
v. Marshland Trust, In¢.358 S.C. 655, 661, 596 S.E.2d 380, 383 (2004) (qudiimgck v.
Rivers 316 S.C. 414, 416, 450 S.E.2d 106, 108 (Ct. A994)). Here, the pwisions of the
REA are neither indefinite nam violation of public policy.

The REA was filed with the Spartanburg CouRtegister of Deeds in 2002. Therefore,
well prior to their purchasing theoperty, the Akkarys were on aatunotice that they could not
construct one building spanniiRarcels 2 and 3, as they wish to do. The REA provides as
follows:

5.3  Redrictions Relating to Development. Development and use
restrictions shall limit the constriien to be performed on Parcels 1, 2,
and 3 to the construction of one birlg of one story and no more than

twenty-four (24) feet in height ithe locations and with the requisite
parking spaces, shown on “Exhibit E” attached hereto.

The REA expressly limits any construction ondeds 1, 2, or 3 to one building per parcel.
Maria argues that this restriction contemplatesekistence of one building spanning more than
one parcel. However, such an argumeningpposite. Such a oetruction would make
development of Parcel 1, which is not contigsiouth Parcels 2 and 8npossible. Moreover,
reference to Exhibit E confirmthat the REA limits developmermf Parcels 2 and 3 to one

building per parcel, as it sets forth the speduitations of each potential building on Parcels 2



and 32 Although Exhibit E was inadvertently nottathed to the REA, the Court finds that
Maria had constructive notice Eihibit E and its contents.

“Constructive notice is a legal infereneehich substitutes for actual notice.’Crop
Production Services v. SCBT, N.&014 WL 1796345 at *6 (D.S.@014) (internal citation
omitted). “It is notice imputetb a person whose knowledge atfs is sufficient to put him on
inquiry; if these facts were pursued with ddikgence, they would lead to other undisclosed
facts.” Id. In the context of a real estate trangactconstructive or inquiry notice arises when a
party becomes aware or should have become avaestain facts, whichf investigated, would
reveal the claim of another. A party will be charged by operation of law with all knowledge that
an investigation by a reasonably cautious andient purchaser would have reveal&gbence v.
Spence368 S.C. 106, 120, 628 S.E.2d 869, 876 (200&re, the REA was a matter of public
record, correctly indexed. It specified restringaas to construction on Parcels 1, 2, and 3 and
referenced a specific “Exhibit E,” as settingtfofurther details carerning where structures
were required to be located. These detailsuohadl the location, orientation and square footage
of permitted structures. Although missing frone tlecorded REA, a prudent purchaser would
have made some further inquiry regarding Exhibit &8e South Carolina Tax Commission v.
Belk 266 S.C. 539, 544, 225 S.E.2d 177, 180 (1976] filachaser cannot agessly disregard
record notice of potential encumbrances, everernwthe adequacy of notice is questionable)
(collecting cases involving subguent purchasers where recardtice was in various ways

imperfect or incomplete).

2 Defendant also maintains that the .91 acres consistmtedégal parcel, not two. In support, it points to a
Spartanburg County Tax Map reflecting one parcel and argues that Jaylin, as the REA’s Dbeldthet authority

to combine Parcels 2 and 3 into a single parcel. However, Defendant’s argument here fails to therSimde

As an initial matter, the REA itself describes the two parcels separately, by separate metes and bounds. Moreover,
the so-called Northpoint Plat given by Jaylin’s représtére to Mr. Sims and then to Mr. Querin specifies two

separate parcels. In view of all of the following, the Court does not find that a contrary tax malids a

controlling legal description.

10



Exhibit E is, in fact, a depian of Parcels 1, 2, and 3, andtaken directly from a site
plan presented to Ingles by Jaylin and thikeeaapproved by Ingles and attached to the
amendment to the lease. Ieatly shows that a building spang more than one lot is not
allowed. It also sets forth the maximum alloveabtjuare footage of eabhilding and requires
each building be in a specific location with &sific orientation. The Akkarys are charged with
this knowledge.

This matter is reasonably similar BRi. REGI Financial, LLC v. DDB of Spartanburg,
LLC, 2012 WL 602886 (D.C.S. 2012). There, Regi Bank (“Regions”) commissioned and
received an appraisal on certg@iroperty prior to taking a mortga on the property to secure a
loan. The letter forwarding the appraisal, addesl to a Regions employee, indicated that there
was “leased billboard space” on the property andrdesst the property as a “leased fee estate.”
Id. at *3. In additionthe appraisal referencecketleased billboard spaseveral timesvithin the
document. The leasehold interest was lgldMCC Outdoor, LLC (“MCC”), and the question
arose as to whether MCC'’s leasehold interest réority over Regions’ mortgage interest, as
MCC contended Regions had notice of its lbate interest. Interpreting and applying South
Carolina, the Court concluded that Regions badstructive knowledge dhe existence of the
leasehold interestld. at *3. The Court found that the lettand appraisal were sufficient to
inform Regions of facts which, had Regions maden the most cursory of inquiries, would
have revealed MCC'’s leasehold interdst. A similar logic applies here.

Defendant argues that because Exhibit E was not attached to the recorded REA and
because the Akkarys, through representativeguasted from Jaylin, broadly, the types of
documents that would include Exhibit E, Defendanere not required toave investigated any

further, upon failing to actuallyeceive Exhibit E. Howeverms Exhibit E was specifically
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referenced in the REA as the document setting forth the allowed locations of buildings and
parking on the property being purclea, prudence dictateat, least, that the Akkarys make some
targeted, specific inquirgoncerning Exhibit E.

In South Carolina Tax Commission v. Belke South Carolina Supreme Court noted that
the innocent purchase for value doctrine is aahilable “when sufficient record notice is
available to charge the purchaser with a dutyntpuire which, if pursued with due diligence
would have supplied him with knowledge thie rights of other parties.” 225 S.E.2d 177, 179
(1976). The Supreme Court went on to note thdten the exercise of prudence would have
avoided the difficulty,” one who fails timquire does so at his own peril. The Court surveyed
a number of cases on the issue, noting that “ah@ser cannot carelessly disregard record notice
of potential encumbrances, even whea #udequacy of notice is questionabldd. Rather, a
purchaser has a duty to make fadependent investigationfd.

In one case highlighteloy the Supreme Court iBelk a recorded mortgage referred to a
prior but unrecorded timber dee&ee National Bank of Newberry v. Livingst@b5 S.C. 264,
152 S.E. 410 (1930). The Court found that a subsgquechaser’s interest was subservient to
the unrecorded deed, as the purchaser wasotine of the unrecorded deed because it was
mentioned in the recorded mortgage. The reaitaa document of ecord, in other words,
constituted constructive notice to the ghaser of the unrecorded document.

A similar principle is properly applied herd@here is no issue that the REA was correctly
recorded, and that it was in fact reviewed by Alk&arys and their representative. Nor is there
any question that the REA madleur specific references to the unrecorded Exhibit E, as an

attachment defining what could be built ondeds 1, 2, and 3. Defendant was therefore on
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constructive notice of the exismmnof Exhibit E prior to purclséng the property and is properly
bound by its restrictions.
B. APPLICATION OF FOUR FACTOR STANDARD FOR INJUNCTIVE

RELIEF: IRREPARABLE HARM, NO ADEQUATE LEGAL REMEDY,
BALANCE OF EQUITIES, PUBLIC INTEREST NOT DISSERVED

As to the four specific showings that plaintiffs seeking permanent injunctive relief must
demonstrate and that reviewir@purts must find, the Court findsirstly, that Plaintiffs will
suffer irreparable harm in the event that Def@nt is permitted to construct its building in
violation of the REA, includingn violation of the restrictionset forth in Exhibit E. As
presently designed, the proposeddng will permanently obstruct ehvisibility of the Ingles
store from adjacent roads, and, in particulai| obstruct the center view corridor. These
obstructions will irreparably damadegles by interfering with the visibility of its store, which is
of paramount importance to Ingles when dew to locate andite a grocery store.

James Lanning, president of Inglesffemed deposition testimony regarding the
importance of the line of site afigles stores, and the restrictiongles takes pain to put in place
to maintain the line of site, all of which relateIlngles customer expence. (ECF No. 56-9 at
pp. 3-4). He also testified that the loss of linesité would, in his omiion, result in a reduction
in sales of approximately ten perceid. at pp. 7-8. Lanning noted that the rear of the proposed
building would face the front of the Ingles spthereby decreasingethattractiveness of the
store to its customers. Moreover, pursuant éoténms of the lease, tdevelopment of Parcels 2
and 3 in a manner inconsistent with the REA dawelsult in a default by Plaintiff Sky King and
materially affect its rigts with regard to the fure development or sale of the shopping center.

(ECF No. 56-13 at p. 2 and No. 56-14 at p. 2).
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Interests in real property, including leasehoiterests, are unique and their deprivation
may therefore commonly result in irreparallerm. Recently, the South Carolina Court of
Appeals cited to a discussion of the irrepagahrm suffered by a lessee in a decision of the
Federal Court of Appeals for the First Circuit:

Real estate has long been thought uniquel, thus, injurieso real estate
interests frequently come within then of the chancellor. Then, too,
harm to goodwill, like harm to repuian, is the type of harm not readily
measurable or fully compensable in damages — and for that reason, more
likely to be found “irreparable.” .. Beyond goodwill, the loss of revenues,
resulting from consideration such aBminished visibility, restricted
access, less commodious parking, aredlike or sufficiently problematic

as to defy precisdollar quantification.

Kmart Corp. v. Oriental Plaza, Inc875 F.2d 907, 915 {Cir. 1989) (cited irH.H. Hunt
Corp. v. Town of Lexingtor389 S.C. 623, 699 S.E.2d 699 (@pp. 2010)) (finding that a
restriction on the use of a party’s property ngiteinlikely that money damages will provide an
adequate remedy).

In Kmart Corp, a case sharing factual similaritigsthe instant one, Kmart was a lessee
in a shopping center. The lease agreememtiane provided that the layout of the common
areas, as depicted on attached exhibit, could not be chadgeithout Kmart's consent, and that
no buildings or other structuresuld be erected, except as shawnthat same exhibit. When
the landlord moved to develop cent&pace in contravention of the provisions of the lease and
against Kmart's wishes, Kmarsght a preliminary injunction.

Ultimately, the district court issued both preliminary and permanent injunctions,
concluding that “Kmart [could nprecoup, even thru legal damages, the injury to its goodwill
caused by the visual obstruction of its stor&mhart Corp. v. Oriental Plaza, Inc694 F.Supp.

1010, 1016 (D.P.R. 1988). THhemart Court went so far as to order the landlord to raze one of

the structures and enjoined further construction except in compliance with the lease. Upon
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review, the First Circuit affirmedinding that the harm to Kmart “did not consist merely of lost
sales (in themselves difficult to calculatedamonetize), but also involved a detriment in
‘presentation of the ste to the public’."Kmart Corp. v. Oriental Plaza, Inc875 F.2d 907, 915
(reviewing and citing district court opinion).

Here, the Court likewise finds remedy of monetary damagesbe impractical. First,
Defendant is a small business not able toaedpn damages. Second, while Plaintiff Ingles
tentatively calculates damages in saleaproximately $73,000.00 a yedne Court concludes
that it is impossible to calculate the damageedtinthe shopping center should Ingles decide to
vacate due to the loss of visibility, loss of braatt. As a result, any monetary remedy cannot
adequately remedy the harm to Plaintiffs, simgs there is no adequate legal reme@apital
One Bank (USA, N.A.) v. Carefree Debt, J2010 WL 2228418 (D.S.C. 2010).

On the question of the overall balancetlo¢ equities, the Courext concludes that
although Defendant will undoubtedly suffer some hasna result of th€ourt’s grant of the
injunction sought by Plaintiffs, the Court nonethelesddithat said harm is not so substantial as
to render the remedy of injunction unwarrantedtiese facts. To bsure, the injunction will
make illegal Defendant’'s contemplated constarctias it violates both the one structure per
parcel limitation set forth in Section 5.3 of the REs well as certaindaitional limitations set
forth in Exhibit E. However, the injunction will ne¢sult in the total loss of use of the property,
as these restrictions do not prohibit all camstion. Defendant will remain free to construct
buildings on the parcels, which the Akkarys purchased for $75,000.00, (ECF No. 56-8 at p. 3), so
long as they do not run afoul of thestiéctions contained in the REA.

The fact that the Akkasyhave drawn down a portion afconstructioioan does not

meaningfully inform the Court’'s sense of tlkquities here, as they were on notice of the
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restrictions in the REA before purchasing greperty. Any monies expended were done so at
their own risk. See Buffington v. T.O.E. Enterprisé83 S.C. 388, 680 S.E.2d 289, 291-92
(2009). Additionally, the Court notes that tA&karys continue as tenants in the shopping
center, where they have opedateusinesses, uninterrupted,cg&r2001, and this injunction will
not affect their rights with respect to tleases for their businesses in the center.

Finally, on the question of impact on the pabhterest, the Court concludes that the
public interest will not be dissesd by the grant of an injunoti on these facts. Restrictive
covenants are contracts, which courts are obligeshtorce. Here, Plaintiff Ingles took pains to
bargain for long-range, contractyabvisions that wouléssure that the sightlines to its grocery
store would be protected, along wither interests in the leaaad the shopping center. It will
certainly not disserve the publinterest for the Court to prett these bargained-for property
interests, as recognizéy South Carolina law.

CONCLUSION

A decision whether to grant or deny an injtimc sounds in equityral is addressed to the
sound discretion of the CourtFor all of the reasons set forabove, the Court finds that
Plaintiffs have demonstrated by clear and convincing evidence that the Akkarys, and thus
Defendant Maria, had actual naiof the contents of the REA. Moreover, Defendant had
constructive notice of Exhibit E, wdh Plaintiffs have proven wastanded to be attached to the
REA. As such, Exhibit E is part and parceltoé REA, which sets fth restrictive covenants
which run with the land. Additionally, Plaiff§ have proven by clear and convincing evidence
that failure to enforce these restrictive covenalisresult in irreparable harm to them. Finally,

in balancing the equities, the Court finds tha Harm to the Plaintiffs outweighs any harm to
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Defendant, and that the public interest and tiecisional law of South Carolina favor the
granting of an injunction.

Accordingly, it is herebyORDERED that Judgment enter ifavor of Plaintiffs on its
causes of action for injunctive relief and thatféelant is permanently enjoined from erecting
any building or buildings on Parcels 2 and 3, exespin strict compliance with the contents of
the REA, including Exhibit E.

IT 1SSO ORDERED.
sMary G. Lewis
Mary Geiger Lewis

UnitedState<District Judge
Districtof SouthCarolina

Columbia, South Carolina
October 18, 2016
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