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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
SPARTANBURG DIVISION

American Civil Liberties Union Foundation, )
American Civil Liberties Union Foundation of )
SouthCarolina,
C/A No.7:17-cv-01145-TMC
Raintiffs,

VS. ORDER

)

)

)

)

)

)

)
Spartanburg County; Chuékright, in his )
official capacity as the Spartanburg County )
Sheriff; and Allen Freenmg in his official )
capacity as administrator of the Spartanburg )
County Detention Center, )

)

Defendants. )

)

This matter is before the court on Plaintiffs’ motion for a preliminary injunction (ECF No.
5). Plaintiffs seek relief pursmt to Title 42, United Stateso@e, Section 1983. Pursuant to the
provisions of Title 28, United States Cod8ection 636(b)(1)(B) and Local Civil Rule
73.02(B)(2)(d) (D.S.C.), the motion was referred toagistrate judge. The magistrate judge filed
a Report and Recommendation (the “Report”) (BGF 33) recommendinthat this court deny
Plaintiff's motion for a preliminary injunction. Plaiff filed objections tothe Report. (ECF No.
38).

The Report has no presumptive weight, and theaesibility to make a final determination
in this matter remains with this couBee Matthews v. Webhel23 U.S. 261, 270-71 (1976). In
making that determination, the court is chargtthi conducting a de novovew of those portions
of the Report to which either party specifically objeBse28 U.S.C. § 636(b)(1). Then, the court

may accept, reject, or modify the Reporrecommit the matter tthe magistrate judg&ee id.
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However, the court need not conduct a de noveeve when a party makes only “general and
conclusory objections that do noteftit the court to a specificrer in the magistrate’s proposed
findings and recommendation®tpiano v. Johnsar687 F.2d 44, 47 (4th Cir. 1982). In that case,
the court reviews the Report only for clear er&ee Diamond v. Colonial Life and Accident Ins.
Co, 416 F.3d 310, 315 (4th Cir. 2005).
FACTS AND PROCEDURAL HISTORY

On December 1, 2016, Nusrat J. Choudhury,néosestaff attorney with the American
Civil Liberties Unibn Foundation (“ACLU")! contacted Major Neal dh, the outgoing director
of the Spartanburg County Detention FacilitsCDF”), to request permission for attorneys
working with the ACLU to come to SCDF tmnduct inmate interviewgECF No. 5-1). Major
Urch redirected Ms. Choudhury to Defendant Rram, who was taking over as administrator of
SCDF.Id. Plaintiffs allege that an attorney assoethtvith their organizegon contacted Defendant
Freeman on December 2, 2016, by leaving a voidemadis office phone and by sending him an
email.ld. at 4. In these messages, Plaintiffs requeséethission for two ACLUAttorneys to meet
with twenty-seven SCDF inmates during speadates and times over a four-day periddl.
Plaintiffs contend that the purpostthese interviews was to inviggite the alleged violations of
the constitutional rights of inmates currently detained in SCiRefendant Freeman responded
by email to Plaintiffsid. at 5. He instructed Plaintiffs that]fie only visit allaved would be those
of Attorneys th[at] represent Inmates” and asik@ahy of the ACLU attorneys represented any of
the inmates listed in the requdst.

Ms. Choudhury subsequently sent a demand lettBefendant Freeam, again requesting

permission to meet with SCDF inmates andrtalg Defendant Freeman that SCDF’s policy

1 The term “ACLU” will collectively refer tdooth Plaintiffs throughout this order.
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limiting visits with inmates to “attorneys alreadgpresenting the inmates in criminal, civil, or
family court proceedings” was unconstitutionidl. After Defendant Freenmadid not respond to
the letter, Ms. Choudhury forwarddhe letter to Defendant Wright, the Spartanburg County
Sheriff. 1d. Later that day, Defendant Wright etled Ms. Choudhury and denied her requiskt.

On both December 12 and December 13, 2016, thrddJAditorneys visited SCDF in order to
interview inmates, despite the denial of their requdsat 6. Each attorney showed the officer at
the front desk his driver’'s licensad Bar card in addition to thist of inmates he was there to
interview. Id. The officer told the attorneys where each inmate was located — either at the main
facility or at Annex 2, an off-site facilityld. All three attorneys met with inmates at the main
facility, and then two of themmet with inmates at Annex Bi. According to Plairiffs, at no time

did the officer ask these attorneys if they repnésd the inmates with whom they were meeting.
Id.

On January 31, 2017, two ACLU attorneys ammte ACLU intern wat to SCDF to
interview inmatesld. at 7. They provided the officer at tfrent desk with a list of inmates with
whom they wished to speak, and the officer identified each inmate’s lodatidrne attorneys
provided the officer with their driver licensesdaBar cards, and the intern gave the officer his
student ID badgeld. According to Plaintiffs, the officer did not ask whether the attorneys
represented the inmatesaththey were visitingld. Because the facility was under construction,
the ACLU representatives were not requiregdothrough a metal detector as they had done on
previous visitsld. An officer arranged for the first inmate the list to be brought to a room in
the booking area so that the atteys could meet with hinhd. However, shortly after the meeting
began, this officer came into the room and dskéether the attorneys represented the inmates

with whom they were meetingd. at 8. The attorneys explainechythey were interviewing the



inmates and stated that they did not espnt any of the inmates at the facility. The officer
then told the attorneys that because they didemesent the inmates, they would have to leave.
Id.

The officer subsequently escorted the attosrteyDefendant Freeman’s office so that they
could speak with Defendant Freeman about the pdliity.Defendant Freeman told them that
SCDF had a policy prohibiting attorneys from spegkvith inmates in person unless the attorneys
could demonstrate that they have a pritoraey-client relationship with the inmatég.

In support of their reply to Defendantsésponse in opposition to the motion for
preliminary injunction, Plaintiffs submitted the dation of Clay Allen, the Public Defender for
the Seventh Judicial Circuit. (EQ¥o. 31-4). In his declaration, MAllen stated that part of the
job of his office is to determine if eligible ines facing charges in GelaéSessions court desire
to have an appointed attorney to es@nt them in their criminal casés. He further stated that
he and his staff are routinelyagmted professional visits witlew inmates in SCDF despite not
having a pre-existing attorneyient relationship with themd. Furthermore, Mr. Allen described
how he and his staff are regularly granted msifenal visits with new inmates that are facing
charges in Municipal and Magiate Court, but only wherhose inmates request a meetila.
Mr. Allen does remember one instance in whieh was asked if he had an attorney-client
relationship with the inmate with which he waeeting; because he did not, he was asked to cut
the interview shortid. Plaintiffs also submitted the declamtiof Ricky Harris, a criminal defense
attorney in Spartanburg, who statedt he regularlyanducts visits with cliets in SCDF and has
never been required to affirm that he has astieg attorney-client relationship with an inmate

prior to visiting that inmate. (ECF No. 31-5).



On May 2, 2017, Plaintiffs filed their Complaif@CF No. 1) alleging that they have a First
Amendment right “to speak to inmates in persomform them of their legal rights, investigate
civil rights violations, and discuss the possibilityl@jal representation & confidentiaketting.”
(ECF No. 1 at 8-9). Plaintiffs allege that Defendanblated this right by prohibiting them from
speaking with inmates in person unless Plaintiiald first demonstrate that they have a pre-
existing attorney-client relationship with the inmaté&s$. at 9. Plaintiffs seek a declaratory
judgment that SCDF’s policy violates the First &miment, a preliminary or permanent injunction
barring Defendants from enforcing the policy whhe suit is pending, and reasonable attorney
fees and costsd. at 10.

On May 3, 2017, Plaintiffs filed the motion for a preliminary injunction that is now before
the court. (ECF No. 5). Pertinent to the motion enthis court’s analysis are two SCDF policies:
Policy 700.0 and Policy 702.0. Policy 700.0, entitled “lIrendisitation,” statesin relevant part,
that “[p]rofessional visits wilbe allowed any day during the week during normal working hours
provided the visit does not jeop&d security or normal operation thfe detention facility, e.g.,
the visitor arrives at a time when head courtteéghg conducted, meals are being served, etc.”
(ECF No. 28-1). The policy defines a “Professidregal Visit” as “any visit between an inmate
and his/her attorney, legal representative, paralegal, law enforcemeatirt official.” (ECF No.
28-1). The policy further provides for one non-@mit‘Social Visitation’per week, in which the
inmate selects a visiting perioddicontacts the visitdo advise them of their visitation sladl.
Policy 702.0, entitled “Inmate Mail Procedures” des “Privileged Mail” as “mail sent to or
received from an attorney or member of the Bar, and mail received from legal representative
groups or organizations, i.e. ACLU, etc. . ld’The policy further provides that such mail will be

opened and inspected for contraband by an officéne presence of the recipient inmate, but it



will not be read by the officetd. While all other mail must be in postcard form, Privileged Mall
may be in letter-form and may be placed in an epesto ensure the confideadity of the content.
Id.

On June 9, 2017, Defendants filed a response in opposition to this motion. (ECF No. 28).
Plaintiffs filed a reply to this response dane 16, 2017. (ECF No. 31). The parties argued their
respective points at a hearing before the magesjudge on June 22, 2017, and this transcript has
been made part of the reco(BECF No. 40). The magistrate judgebsequently filed his Report,
recommending that Plaintiffs’ main be denied. (ECF No. 33). Thimotion is now ripe for review.

PRELIMINARY INJUNCT ION STANDARD

A plaintiff seeking a preliminary injunction must establish all four of the following
elements: (1) that he is likely to succeed onrtegits; (2) that he is likely to suffer irreparable
harm in the absence of preliminary relief; (3) ttigt balance of equities tips in his favor; and (4)
that an injunction isn the public interesWinter v. Nat. Res. Defense Council, Jisxd5 U.S. 7,

20 (2008). Because a preliminaryunction is an “extraordinary need[y] involving the exercise

of a very far-reaching power,” it is “to be gtad only sparingly and in limited circumstances.”
MicroStrategy Inc. v. Motorola, Inc245 F.3d 335, 339 (4th Cir. 20Qinternal citations omitted).
Furthermore, when the administration of a spatson is being challenged, such relief should be
granted only in compelling circumstances because at this stage “only preliminary findings as to
plaintiffs’ likelihood of success on ¢éhmerits have been madeSee Taylor v. Freemai4 F.3d

266, 269 (4th Cir. 1994).

2 Plaintiffs disagreed with the magistrate judge’s relianc&aylor v. Freeman34 F.3d 266, 269 (4th Cir. 1994),
because the case involved “sweepintgrvention in the management” ofetlprison, whereas the Plaintiffs are
challenging one policy. However, this court finds thayloris persuasive in light of this Circuit’'s and the Supreme
Court’'s well-established history of being deferal to the administration of state priso®®e e.g. Thornburgh v.
Abbott 490 U.S. 401, 408 (1989) (“this court has offered considerable deference to the determihaiiismn
administrators who, in the interest of security, regulate the relations between prisoners and the outsid@e&lorld”);
v. Procunier 417 U.S. 817, 827 (1974) (. . . in the absence lodtantial evidence in thecord to indicate that the
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The purpose of a preliminary injunction is taéperve the status quo” of the parties until
the claims can be fully and fairly investigat&ee Meiselman v. Paramount Film Distrib. (&80
F.2d 94,97 (4th Cir. 1950). Therefore, such retieduld only be granted when the plaintiff can
make a clear showing that he or she is likelguoceed on the merits of the claim and that he or
she has been irreparably haanabsent injunctive relieThe Real Truth About Obama, Inc. v.
Fed. Election Commrb75 F.3d 342, 342, 346 — 47 (4th Cir. 200@)ated on other grounds by
559 U.S. 1089 (2010)estated in relevant part on reman@07 F.3d 355 (4th Cir. 2010) (per
curiam).

ANALYSIS

The magistrate judge ultimately determined ®laintiffs failed to estalish that they were
likely to succeed on the merits and that theyd not demonstrated that they would suffer
irreparable harm absent an injunction. (ECF No. 33). Because the magistrate judge’s determination
as to those two elements was dispositivedidenot reach a decision on the remaining elements.
Id. Plaintiffs’ objections to themagistrate judge’s Report earlargely exact copy-and-paste
reiterations of arguments made Plaintiffs’ motion, which te magistrateydge has already
considered. (ECF No. 38 at 3-10). However,Ri#s do make the following objections to the
Report: (1) that the magistrate judge erred in figdhat Plaintiffs are not likely to prevail on the
merits of their claim; (2) that the magistrate juégesd in “not applying twell-established strict
scrutiny standard for analyziriarst Amendment claims by non-pio€ivil rights organizations”;

(3) that even if th@urner v. Safely482 U.S. 78 (1987), standard syaroper that the magistrate

judge erred in “improperly discount[ing] orngr[ing] evidence showing that Defendants . . .

officials have exaggerated their response to [security] ceraidns, courts should ordinarily defer to [the officers’]
expert judgment on such mattersiyetzel v. Edward$35 F.2d 283, 288 (4th Cir. 1980) (“federal courts have an
additional reason to show deference to the decisions ohpaisthorities, where a statégmn institution is involved”)
(internal citations omitted).



selectively applied the policy tod&hntiffs”; and (4) that the magistte judge erred in finding that
Plaintiffs “did not show theywould suffer actual and imminertarm absenta preliminary
injunction.” (ECF No. 38). Fothe reasons stated beladvese objections are overruled.
I. Plaintiffs have failed to showhat they are likely to prevail on the merits of their claim.

Plaintiffs argue that they have a “well-estabéd First Amendment right to speak in person
to Detention Center inmates to advise thentheifr constitutional rightsaind to recruit potential
plaintiffs for civil rights lawsuits’ (ECF No. 5 at 11). As the rgestrate judge correctly pointed
out, Defendants do not challenge flaet that Plaintiffs generallhave a right under the First
Amendment to pursue litigatioas a form of speech. (ECF N&3 at 6). However, Defendants
argue that this does not give Plaintiffs an unfettered right to have tauradcess to inmates for
face-to-face interviews. (ECF No. 285). The undersigned agrees.

In asserting this alleged right, Plaintiffs rely primarily on three cdseas Primus 436,
U.S. 412 (1978)National Association for Advancemt of Colored People v. Butto@71 U.S.
415 (1963); andmerican Civil Liberties Union Fund of Michigan v. Livingston Couia86 F.3d
636 (6th Cir. 2015). While these cases recognizepleeific right to solicipotential litigants as
being encompassed within theepiously recognized right “tongage in assoation for the
advancement of beliefs and ideas” under thet Firsendment, nowhere in these cases does it
specifically state that face-tade contact must be available as the only avenue for such
solicitation.Seeln re Primus 436, U.S. 412 (1978) (holding thaetACLU attorney’s letter came
“within the generous zone ¢first Amendment protection resen/ for associational freedoms);
Nat’l Ass’'n for Advancemenf Colored People v. ButtpB871 U.S. 415 (1963) (stating solicitation
of prospective litigants was within the righb“engage in association for the advancement of

beliefs and public ideas”Am. Civil Liberties Union Fund d¥lichigan v. Livingston Cnty.796



F.3d 636 (6th Cir. 2015) ( stating that the ACLlttdes to inmates should be privileged because
“an attorney must be able to communicate witinamate in confidence before litigation and before
establishment of a formal attorney-client privilegeider to offer legal adge. . .”). Furthermore,
no case law has been provided to support Pishtontention that they have a “fundamental
right” to conduct such uperson interviews with inmates, otuless without the inmates’ consent
to such a meeting. Without such a right, there cabadhe infringement of the right. To the extent
that Plaintiffs specifically allge that they have “well-estidhed First Amendment right &peak

in personto Detention Center inmates to advise thefitheir constitutional rights and to recruit
potential plaintiffs for civil rights lawsuits,” (EF No. 5 at 11) (emphasis added), Plaintiffs could
not show a likelihood that they will ultimately palon the merits because no such right has been
established.

However, in analyzing the motion atlla both parties and in turn, the magistrate judge,
focused more on the Plaintiffs’ alleged right tdigbclients, which as sited above, is protected
under the First Amendment. To the extent thatrfdffs’ claim that Defendants infringed on this
right, the key question is what standard shoulddy@ied to determine whether a First Amendment
infringement occurred by Defendanisiplementation of the visitation policy.

A. The Turner test is applicable to this case.

The magistrate judge determined that for policy reason$utmerreasonableness inquiry
was the proper standard to apply, and this cgyné¢es. However, because the determination of the
appropriate standard seems to be dispositithisomotion, this court Isaexplored those policy
considerations further.

In Turner v. Safelythe Supreme Court addressed the tni®nality of prison regulations

in the context of inmate marriages and inrtaténmate correspondence. 482 U.S. 78 (1987). The



Court held that “when a prisongelation impinges on inmates’ cditstional rights the regulation

is valid if it is reasonably related to legitimate penological interektsat 89. The Court listed
“several factors [that] are relevato the reasonableness” opason regulation: (1) whether the
regulation is rationally related to a legitimatelareutral government objective; (2) whether there
are alternative avenues to exercise the rightrdraain open to the inmates; (3) whether there is
an impact on the guards and other prisoneez@ommodating the asserteght; and (4) whether
the existence of easy and obvious alternativele atinimiscost on the pursuit of legitimate goals
indicates that the regulan is an exaggeratedsgonse by prison official&d. at 90. However, the
burden of proof falls on the prisoner to dispraie validity of the prison regulation at iss&ee

id.; Overton v. Bazzett®&39 U.S. 126, 132 (2003).

Plaintiffs argue that the court shouléject the Defendants’ argument that thener
reasonableness test applies becdwseerwas focused solely on prisaseconstitutional claims,
and Plaintiffs are not prisoners. However, this tagrees with the magistrate judge that the while
this distinction is important, the court “must lookla policy at issue in the context in which it is
presented — that of a county detentiacility.” (ECF No. 33 at 8).

In determining that this less-strict standaflsbuld apply to assesg whether or not an
inmate’s rights have been infringed, tharner Court stated that suchséandard “is necessary if
prison administrators . . . and not the cowate to make the diffidtijudgments concerning
institutional operations.Turner, 482 U.S.at 89 (internal citations omitted). The Court further
noted that “[s]ubjecting the day-to-day judgmentpridon officials to an inflexible strict scrutiny
analysis would seriously hampéhneir ability to anticipate serity problems and to adopt
innovative solutions to the intractalyeoblems of prison administrationld. Therefore, if the

court was forced to abide by the traditional strict scrutiny analysis in such situations, courts would
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be forced to “unnecessarily perpetuate the[ir] lmgment . . . in affairs of prison administration.”
Id. (citing Procunier v. Martinez416 U.S. 396, 407 (19749verruled on other grounds by
Thornburgh v. Abbot490 U.S. 401 (1989).

This practice of being defargal to the officiat running a state pos facility is well-
established by both the Supreme Court #mel Fourth Circuit Court of AppealSee e.g.
Thornburgh v. Abbot490 U.S. 401, 408 (1989) (“this courtshaffered considerable deference to
the determinations of prison administrators whahm interest of secuy, regulate the relations
between prisoners and the outside worl&8|l v. Procuniey417 U.S. 817, 827 (1974) (. . . in the
absence of substantial evidenceha record to indicate that tlodficials have exaggerated their
response to [security] considerations, courts should ordinarflgr de [the officers’] expert
judgment on such mattersietzel v. Edward$35 F.2d 283, 288 (4th Cir. 1980) (“federal courts
have additional reason show deference to theasions of prison authorés, where a state prison
institution is involved”) (internal citations omitted). Specifically, in regards to face-to-face contact
with inmates, the Supreme Cobéds observed that when “the gti@s involves the entry of people
into the prisons for face-to-face communicatwith inmates, it is obvious that institutional
considerations, such as security and related radtrative problems, as well as the accepted and
legitimate policy objectives for the corrections system itself, require that some limitation be placed
on visitations,” and that in drawing the lines asMaat is reasonable, “prison officials must be
accorded latitude.Pell v. Procunier417 U.S. at 826. Therefore, courts “must accord substantial
deference to the professional judgment ofsgr administrators, o bear a significant
responsibility for defining the legitimate goals afcorrections system and for determining the

most appropriate means to accomplish thedvérton v. Bazzetf®39 U.S. 126, 132 (2003). This
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court believes that these policy cores@tions support thapplication of theTurnertest to the
analysis of the pendingotion in this case.

However, Plaintiffs argue that tA@irnertest should not applyecause Plaintiffs are not
inmates and because the courts have not extehdddst to apply to non-inmate claims. As the
magistrate judge pointed out in his Report, tkisiot entirely accurate. While it is true that
Plaintiffs are not inmates and that the holding umnerwas specifically tailored to the situation
of infringement ofinmaterights, the Supreme Court did extend Thenertest and analysis to
non-inmate publishers assediFirst Amendment rights imhornburg v. Abboft490 U.S. 401
(21989). InThornburg the court stated that there was ‘tueestion that publishers who wish to
communicate with those who, through subscriptwillingly seek their point of view have a
legitimate First Amendmeimterest in access to prisoners.” 49(&. at 408. The court focused on
which standard of review should apply to prisegulations that limitethose publishers’ access.
Id. In its analysis, the court noted that

[a]ccess [to the prison] is essential to lang/and legal assistants representing their

prisoner clients, to jourtats seeking informationbeut prisoner conditions, and

to families and friends of prisoners who seek to sustain relationships with them. All

of these claims to prison access undoubtatdylegitimate; yet prison officials may

well conclude that certaiproposed interdions, though seemingly innocuous to

laymen, have potentially significant impligats for the order and security of the

prison. Acknowledging the expertise of these officials and that the judiciary is “ill

equipped” to deal with the difficultna delicate problems of prison management,

this court has afforded considerable deference to the determinations of prison
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administrators who, in thenterest of seaity, regulate the relations between

prisoners and the outside world.
Id. at 407—-408.

The Thornburghcourt ultimately determined that tA@rnerapproach was proper, noting
that theTurnercourt essentially considered that “a stetandard simply was not appropriate for
consideration of regulations thate centrally concerned with mgenance of order and security
in prisons.”ld. (internal citations omitted). In light of ¢hconcern that a strict approach would
“fail[] to afford prison officials sufficientdiscretion to protect prison security,” tAi@ornburg
court held that “regutaons affecting the senaly of a publication to a moner should be analyzed
under theTurnerreasonableness standard.” While Thernburghcourt’s holding was limited to
the narrow instance in which publishers wishedgsert their First Amendment rights by sending
publications into the prison, it is noteworthyatithe Supreme Court was willing to extend the
Turner analysis to a case involvingon-prisoner constitutionalgits being allegedly infringed
upon by prison policy. Furthermore, the court speally stated that the reason that it extended
the Turner test and analysis to that case was golicy reasons for giving deference to the
administrative workings of a prisorgee id.

Plaintiffs further assert thahe magistrate judge erred ignoring the context in which
Thornburghwas decided. (ECF No. 28). Plaintiffs reiterate thatharnburgh the Supreme Court
merely discerned between incoming correspooédrmom prisoners and incoming correspondence
from non-prisoners, focusing on the security implications of éBabrnburgh 490 U.S. at 413.
Therefore, instead of following the policy consideras set forth above, PHtiffs argue that this
court should insteaddopt the reasoning iStrum v. Clark a Third Circuit case in which an

attorney asserted her First Amendment right akpwvith clients and nochents within a prison
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context. 835 F.2d 1009 (3rd Cir. 1987) that case, the court rejected Theneranalysis, stating
that it was only applicable to the constitutionghts of prisoners, and evaluated the plaintiff’s
claim “in light of conventional first amendment diazce . . . not in light of the less demanding
standard involving only prisoners’ rightsStrum v. Clark835 F.2d 1009, 1014 (3rd Cir. 1987).
In rationalizing this decision, the court noted tlfz “reasonable relation test . . . ha[d] been
applied to modifyonly the constitutional rights of prisonersd. (emphasis added).

Notably, theStrumdecision preceded the decisiomimornburghby two years. At the time
of Strum it was true that th&urnertest had not been used in anyecather than a case of inmate
rights. However,Thornburghchanged this, and it brought alongwit the policy consideration
for why courts might be inclined to be defeiehto prison policy evemvhen dealing with non-
inmate constitutional rights. For this reasdhis court finds Plaintiffs reliance oBtrum
unpersuasive.

Therefore, this court agrees witte magistratgudge that thelurnerreasonableness test
should apply in this case. Theagistrate judge applied tA@irnerreasonableness test to the facts
of this case in his Report. (ECF No. 33). Howetlee, Plaintiffs have objected to the magistrate
judge’s analysis as to all four factors. Theseotipns are overruled for the reasons stated below.

i. SCDF’s policy is rationally relatedto a legitimate and neutral government
objective.

The Plaintiffs argue that Policy 700.0 is not rationally related to any legitimate, neutral
government objective. This court disagrees. Defendants have statédat the regulation is
related to its interest in limiting the visitorsS€DF, which Defendants claim to be of “preeminent
importance in running a jail.” (ECF No. 28 at 8)aiRtiffs assert that this is not a legitimate

government objective. However, in Defendant Freémaffidavit, he stated that the visitation
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policy “is in place to protect the safety and secwftthe SCDF staff, the inmates, and the visitors
of the facility.” (ECF No. 28-2 aB). He further stated that SCD&imply does not have the staff
resources to accommodate requests such asghestemade by Plaintiff” because whenever an
inmate is transported for such a meeting, h&her“must be accompanied by at least one Deputy.”
Id. That Deputy must then remain “in close proxirhity the meeting in order to escort the inmate
back to his or her regularly assignatka at the conclusion of the visitatidd. He further
mentioned that because “SCDF is already undégstathis would mean having to pull a Deputy
from his or her regularly assignddties in order to accommodate swadits and that this “creates

a real and legitimate concern to the overall jail operatidds.”

As the Plaintiffs have pointed out in their e&fions, the Fourth Circuit has identified three
penological objectives in the operation of a jaiteserving order, preserving discipline, and
maintaining institutional securityn re Long Term Admin. Segregm of Inmates Designated as
Five Percentersl74 F.3d 464, 469 (4th Cir. 1999). Plaintiféitege that Defendants have failed
to demonstrate how this policy furthers any ludde three objectives. However, this court finds
that Defendants have shown that this policy iglate as an effort to maintain order and security
in the prison, which are legmiate penological objectives.

Plaintiffs also contend that Defendants do not apply the challgngiexy in a neutral
manner. (ECF No. 38 at 25). Plaintiffs statattthe policy, as writte distinguishes between
attorneys who have a preexisting relationship withates and those that do not, which Plaintiff
claims is not “neutral.” Furthermore, Plaintiféssert that the Deferuls “selectively use the
policy to block Plaintiffs from meeting with mates they do not represent while allowing other

attorneys to do so on a regular basis.” (BGF 38 at 25). This court disagrees.
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The policy, as written, does distinguish beém those that classify as “Professional
visitors,” i.e. “[the inmate’s] attorney, legal representative, paralegal, law enforcement, or court
official” and “social visitors,” which encompasgamily members, friends, and other individuals
on a visitation list. (ECF No. 28-1 at 2). Howevetis does not make the policy discriminatory
against civil rights organizatioras Plaintiff suggests. Any attay that does naepresent the
inmate, by SCDF policy, is classified as a “sowisitor” and must abide by the rules accordingly.
The policy does not bar civil righigroups or unretained attorndysm meeting with an inmate;
the inmate can meet with thoseéividuals if they choasto do so by following the social visitation
guidelines. (ECF No. 28-1).

Plaintiffs contend that the Dendants do not apply their policy in a neutral manner so that
it essentially discriminates against just civil rights groups lookingolit potential inmate-
clients. Plaintiffs assert that this allegatiorsigpported by the declarati® of Mr. Allen and Mr.
Harris. Mr. Allen’s declaration states that he aiglstaff routinely meet with inmates despite not
representing them, and that he has only once foeeed to cut his meeting short with an inmate
because he did not represent the inmate. (E@F3&-4). Mr. Harris’s declaration states that he
has never been asked to provide evidence thafnesents the inmate when meeting with inmates
at the prison. (ECF No. 31-5).

While these facts might show thée policy is not always enfoed as it is supposed to be,
the court fails to see how the implemertatiof the policy, when enforced properly, is
discriminatory. At Plaintiffs’ om admission, the ACLU attorneys were able to meet with inmates
multiple times after having their requests derbgd5CDF because no one asked them whether or
not they represented the inmatigh whom they were meeting. & No. 5). However, it was only

when one officedid remember to enforce the policy that the ACLU attorneys were asked to leave.
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In his affidavit, Defendant Freeman stated thatPlaintiffs being graed access was “an error on
the part of the desk clerk and not in keepinth@CDF policy.” (ECF No. 28-2 at 3). The same
is true for the instances in which the Public Defier and Mr. Harris have been able to visit inmates
without proof that they represent the inmatesomeone has not followed the policy. However,
when the policy is adequately implemented, iffeeson does not represent the inmate in question,
that person is asked to leayECF No. 28-1). The Public Dender was once asked to leave for
this reason, as noted in his declaration. (ECF3e4). The policy is, therefore, not implemented
solely against the ACLU and other itiiights groups as Plaintiffs suggest.

Plaintiffs further contend that the fact tliz¢fendants have not consistently adhered to the
policy is evidence that the prison’s objective is aotually legitimate. Riintiffs state that the
ACLU attorneys do not pose a security threat to the prison. (ECF No. 38 at 26). PlainiBtatate
v. Walker which says that “[bJecause an attorney is considered an officer to the court, there is no
reason to suspect that he or she would beeatho prison security discipline.” 804 N.W. 2d 284,
294 (lowa 2011). However, neither the Defendantshmagistrate judge implied that the ACLU
attorneys were the security threat with whibk prison was concerne@efendants have stated
that when these visits take place, Deputies habe foulled from their regularly assigned stations
in order to escort inmates to and from meetif§€F No. 28-2). They a further stated that
they are understaffed and that this puts a bunfethe Deputies. (ECFd\28-2). It seems that
SCDF is concerned with the sedythreat of having to move arouitd officers in order to escort
inmates, not the security thredtan attorney coming into the itding. Therefore, this court finds

that the objective is legitimate and neufral.

3 Findings as to each of the four factors are based on facts presented at tfe¢Hisn@rder andre pertinent only
to the issue of whether or notdeant this preliminary injunction.

17



ii. There are alternative avenues that remain open for the ACLU attorneys to
solicit clients.

Plaintiffs contend that there is no sufficiatftiernative avenue that remains open for them
to solicit clients in the prison. This court digaes. As stated by the SCDF policy 702.0, ACLU
mail is considered “privileged” mail. (ECF N88-1). Therefore, while officers may inspect the
contents of the letter for contraband in frontloé recipient inmate, they may not read the letter;
the letters are considered confidentidl. The ACLU attorneys can effectively alert the prisoners
of their potential rights and may recruit potehpkintiffs through this system. Additionally, if
the ACLU attorneys want to meet with the inmategerson, they may write a letter to the inmates
asking for the inmates to place the ACLU attorneys on their visitation lists or to establish an
attorney-client relationshifsee idFor example, this can be accomplished through correspondence
that explains the purpose of the communica#iod includes a limited engagement letter for the
inmate to sign, which establishes an attorney-cliefdtionship. This courfinds that this is a
sufficient alternative avenue in which the BIC may contact and solicit potential inmate-
plaintiffs.

iii. Allowing ACLU attorneys access to vidiprisoners with whom they do not
represent under the “Professional visitor”policy would negatively impact the
guards and prisoners and would burden prison resources.

Plaintiffs object to the magistrate judgelstermination that if the ACLU attorneys are
allowed to meet with non-cligs that it would put a burden gmison resources. However, as
discussed above, Defendant Freeimas clearly stated th#te facility is understaffed and that for
each of these visits, a Deputy must be pulled fra@rabsigned duties in order to escort the inmate

to and from the meeting. (ECF No. 28-2). Ridf's objections areagain misguided by the
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misunderstanding that SCDF is concerned withatierneysbeing a security threat. Plaintiff
asserts that the fact that theoateys were not screened withtaleletectors or patted down upon
arrival on their final day of meeting with the inmates shows that there is no real threat. This court,
again, disagrees with the notion that this is theahthat the facility is concerned with. Because
prison resources, i.e. the Deputies, would habe t@assigned in order to accommodate Plaintiffs’
requests and because the prison is already unffiedstis court finds that accommodation of the
Plaintiffs’ requests would place arden on the prison and guards.

iv. The regulation is not an exaggerated response by prison officials.

Plaintiffs object to the magirate judge’s determinatiothat SCDF’s response is not
exaggerated and that there are no ready alternatives to the policgeatménimuscost to
penological interests. (ECF No. 38 at 31). The onbilable alternative that this court sees is to
allow Plaintiffs to conduct interviews according to the Professional visitation policy instead of
according to the social visit policy. However, as discussed above, this would place a heavy burden
on the allocation of limited resources in thespn. Additionally, relocating Deputies in order to
accommodate Plaintiffs’ request could pose a subataatfety risk within the prison because the
Deputy’s previously-assigned stat would be un-manned. Theredorthis court finds that the
SCDF’s response is not exaggedaéand that the implementation thie Plaintiffs’ request would
place a norde minimusburden on penological interests — i.e. on the security and order of the
prison.

v. Plaintiffs have failed to make a cleashowing that they are likely to succeed

on the merits under theTurner analysis.
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After considering each of thisur factors enumerated ifurner, this court finds that
Plaintiffs have failed to make tlequisite showing that they are lik¢o succeed on the merits of
their First Amendment claim.

B. Even if the Turner test was not applicable, the Plaintfs have not shown that they
are likely to succeed on the merits of theiclaim because the policy is a reasonable time,
place, and manner restrictionof content-neutral speech.

Plaintiffs contend that stricscrutiny is applicable to this case because it is the
“conventional first amendment dooe.” (ECF NO. 38 at 19). However, when the regulated
speech is content-neutral, the type of scrutirpliegble to a First Amendment challenge depends
on the type of forum wherthe speech is regulat&ee Perry Ed. Ass'n. v. Perry Local Educator’s
Assn, 460 U.S. 37, 46 (1983). Rerry, the Supreme Court identifilehree categories of public
forums: (1) those traditionally designated for publée; (2) those properties that the government
opens for use by the pubbis a place to expss ideas; and (3) those tgps public property that
are not used traditionallfpor public communicationld. The guidelines for how the government
may regulate speech is different as to each of these types of fdrum.

This court finds, for the reasons stated above i tleeranalysis, that the SCDF policy
regulates content-neutral speechistdourt further finds that SCDF falls within the third category
of forum, much like the prisondlin Plaintiffs’ proffered cas&trum v. Clark835 F.2d 1009 (3rd
Cir. 1987). When a forum falls within this thicétegory, the government may make “time, place,
and manner” regulations so long as the regulatiospeech is “reasonable and not an effort to
suppress expression merely because puffiicials oppose the speaker’s vieviPeérry, 460 U.S.
at 46. These restrictions are colesed reasonable “if they are posed without reference to the

content of the regulated speech . . . serve a signifigovernmental interest, and leave open ample
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alternative channels of communicatiorstrum 835 F.2d at 1015 (internal citations omitted).
Additionally, “[tlhe nature of glace, the pattern of its normal activities, dictate the kinds of
regulations of time, place, and manner that are reason&elé¥. Procuniey 417 U.S. 817, 826
(1974). In the context of a prison, normal activitgtessarily requires that considerable attention
be devoted to the maintenance of security.”

In Pell v. Procunieyin the context of inmates asseditheir constitutional rights for face-
to-face communications with newsmen, the court stated that while this does not mean that prison
officials have an unfettered righo limit all types of expression within the prison, “security
considerations are sufficiently paramount ire tadministration of the prison to justify the
imposition of some restrictions on the entry ofsiders into the prison for face-to-face contact
with inmates.”ld. Furthermore, in determining whetHemniting the face-to-face contact between
the press and the prisoners was a reasonable time, place, and manner restriction, the court
considered that “keeping visitations at a manalgel@vel that will notcompromise institutional
security” was a consideration thats “peculiarly within the pronce and professnal expertise
of corrections officials, and [that] in the absewntsubstantial evidence in the record to indicate
that the officials have exaggerated their responsleetse considerationspurts should defer” to
the prison’s judgment in such mattd.at 827.

This court finds that SCDF’s policy is a progene, place, and manner restriction that is
reasonable and does not seekuppsess a partical view or statemeni he regulation does not
seek to prohibit a certain viewpoint of speegldditionally, as noted iPell v. Procunierkeeping
visitation to a manageable level can haubstantial effects on institutional securifee id.
Furthermore, as stated previously, the securityader of the prison are paramount interest to

SCDF. Accordingly, this is a legitine significant penlogical interest.See In re Long Term
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Admin. Segregation of Inmates Designated as Five Percefigts-.3d 464, 469 (4th Cir. 1999).
Furthermore, as discussed abotlere are alternative channéts the ACLU to communicate
with the inmates — the legal mail system and tlgaswisitation system. If the inmate chooses to
have ACLU come to the prisonrfaisitation, that inmate can pilite ACLU on his or her visitation
list or can establish an attorney-client relatlopswith an ACLU attorney. Therefore, based on
these facts, this court finds thtae regulation is a reasonable timpice, and manner restriction.
Accordingly, based on the information presentedhi® court at this age of the proceedings,
Plaintiffs have not shown a likelihoasf success on the merits even if thernertest was not
applied.
Il. Plaintiffs have not demonstrated that theywill suffer actual and imminent harm absent
a preliminary injunction.

Because Plaintiffs have not d@a showing that they are likely to succeed on the merits
of their claim based on the facts presently befoeectburt, Plaintiffs fail to meet the test for a
preliminary injunction. Howeversince the Plaintiffs objectedo the magistrate judge’s
determination that &y were not likelyto suffer actual or imminent ha absent this relief, the
court will address this géction. Plaintiffs are correct thatehloss of First Amendment freedoms,
for even minimal periods of time, unquestably constitutesrieparable injury.’Elrod v. Burns
427 U.S. 347, 373-74 (1976). However, as statedeeaHlaintiffs have not made the necessary
showing as to their First Amendment claim.

Plaintiffs allege that they are seeking to eis their right to “communicate with inmates”
in order to solicit them fopotential litigation, and that this will be hampered by not being allowed
to exercise this right. HowevdpPlaintiffs may confidentiallcommunicate withnmates through

the use of SCDF’s legal mail system. (ECF [28:1). Inmates may then set up face-to-face
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communications with the ACLU attoey either by (1) putting the atteey on the social visit list
or (2) establishing an attorney-cliarelationship with the ACLU attoey. Even with the denial of
this injunction, Plaintiffs can contact inmates, athem of their rights, solicit them for potential
cases, and set up meetings with the inmates. Therefore, this court finds that Plaintiffs will not be
irreparably harmed in the absenof a preliminary injunction.
CONCLUSION

After a careful and thorough review of the netander the appropriate standards, as set
forth above, the court adopts the Report (ECF Na.\8Bich is incorporatetierein by reference,
to the extent that it is consistent with this Order. For the reasons set forth in the Report and in this

Order, the Respondent’s motion for &lpminary injunction (ECF No. 5) iBENIED .*

gTimothy M. Cain
UnitedState<District Judge

Anderson, South Carolina
November 21, 2017

4 The court does not reach the issue of the other two elementsWifrites v. National Resources Defense Council,
Inc., 555 U.S. 7, (2008) testrfavhen a preliminary injunctivis appropriate because Plaintiff has failed to prove
elements one and two. These two elements are disgosftihhe motion for a preliminary injunction because a
Plaintiff must prove all four elements tife test in order to obtain such relief.
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