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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
SPARTANBURG DIVISION

Little Tom Childress, Jr., Civil Action No.: 7:17-cv-02529-AMQ

)

o)

Plaintiff, )

VS. )
)

ORDER AND OPINION

)
Rebecca Roberts, Site Manager; Babb'be
M. Jaco, Vice President; Boyd )
Management Ltd., )

Defendants. )

)

Plaintiff, proceeding pro se, files this ciaittion alleging a violation of the Fair Housing

Act (“FHA"). (ECF No. 1.) This matter is lbere the Court on three motions: (1) Motion to
Dismiss filed by Defendant Babbie M. Jaco, VReesident (“Jaco”), brought pursuant to Rule
12(b)(6) of the Federal Rules of Civil Proceel(ECF No. 29); (2) Platiff's Motion to Amend

his complaint to add another party (ECF.N68) and (3) Plairffis Motion for Summary
Judgment. (ECF No. 82.) In accordance withlR8.C. 8 636(b)(1) and Local Civil Rule 73.02
D.S.C., this matter was referred to United States Magistrate Jacquelyn D. Austin for
consideration of pretrial matters. The Msagate Judge prepareal thorough Report and
Recommendation (“Report”) whicrecommends that Jaco’s Motion to Dismiss be granted,
Plaintiff's Motion to Amend be denied, and Piif's Motion for Summay Judgment be denied
without prejudice and with leave to refile. (ECF No. 88 at 103inEff has filed objections to

the Report (ECF No. 93) as well as a second é&tign,” highlighting to the Court that he did

Dockets.Justia.com


https://dockets.justia.com/docket/south-carolina/scdce/7:2017cv02529/238367/
https://docs.justia.com/cases/federal/district-courts/south-carolina/scdce/7:2017cv02529/238367/97/
https://dockets.justia.com/

not receive a copy of Jaco’s opposition to Migtion for Summary Judgment. (ECF No. 95.)
For the reasons set forth herein, the Court adopts the Report in part to the extent not inconsistent

with this Order, and declings adopt the Report in part, fire reasons set forth herein.

BACKGROUND AND PROCEDURAL HISTORY

The Report sets forth in detail the relevéaits and standards of law, and the Court
incorporates them and summarizes below onlyelevant part. Plaintiff filed this matter on
September 20, 2017, against Defendants Rebéuuiderts, Babbie M. Jaco and Boyd
Management Ltd., alleging violations of the FHA. (ECF No. 1.) On January 31, 2018, Jaco filed
a Motion to Dismiss on grounds thiie Complaint failed to stafacts sufficient to constitute
any cause of action against her and, therefomyldtbe dismissed. (ECFAN 29.) Specifically,

Jaco argues that the Complaint contains only @mclusory sentence regarding Jaco, and does
not allege Jaco personally participated in #fleged misconduct againBlaintiff or that she
ratified any alleged misconduct. (ECF No. 29-1 at 3Jago further statabat Plaintiff failed to
state any allegations to support a vicarious litgbtheory against her as a corporate officer.
(ECF No. 29-1 at 4-5.) On Aib 3, 2018, Plaintiff filed a Motia to Amend his Complaint to
add co-tenant Karen G. Ferguson in that she suffered from the alleged unlawful actions of
Defendant Roberts. (ECF No. 68 at 1.)Jdditionally, on June 4, 2018, @tiff filed a single-
paged Motion for Summary Judgment, arguirgg befendants failed to produce any evidence to
support their position denyirthe events of racial discriminat, retaliation, and failure to train
employees, among other claims. (ECF No. 8Ajter consideration ofthese motions, the
Magistrate Judge issued a Report recommenthiag) Jaco’'s Motion to Dismiss be granted,
Plaintiffs Motion to Amend the Complaint bdenied, and Plairffis Motion for Summary

Judgment be denied without prejudice and \Wwatve to refile. (ECF No. 88 at 10.)



STANDARD OF REVIEW

The Magistrate Judge makes only a recondagan to this Court. The recommendation
has no presumptive weight. The responsibiidy making a final determination remains with
this Court. Mathews v. Weberd23 U.S. 261, 270 (1976). Thew@t is charged with making a
de novodetermination of any portions of the Reptrtwhich a specific objection is made. The
Court may accept, reject, or modify, in whobr in part, the recommendation made by the
Magistrate Judge or may recommit the mattetheoMagistrate Judgeith instructions. See28
U.S.C. 8 636(b)(1). Absent a timely, specifigemthion—or as to those portions of the Report to
which no specific objection is made—this Court “mioly satisfy itself that there is no clear
error on the face of the record ander to accept the recommendatiorDiamond v. Colonial
Life & Accident Ins. C9.416 F.3d 310, 315 (4th Cir. 2005) (gungt Fed. R. Civ. P. 72 advisory
committee’s note).

ANALYSISAND DISCUSSION

The Court has carefully revied the Magistrate Judge’s analysis in the Report, as well
as Plaintiff's Objections to the Report, anohcludes that the Magistrate Judge correctly set
forth and applied the relevant law in this matter. As an initial matter, the Magistrate Judge is
correct in her determination that Plaintiff lacksnding to bring a civil action in this Court on
behalf of others, and that his Motion to Amend the Complaint on that ground would be futile.
(ECF No. 88 at 7-8.) She is also correct in ¢@nsideration of the Mmn to Dismiss filed by
Defendant Jaco and the lack of factual alleges concerning that Defendant in Plaintiff's
Complaint. (ECF No. 88 at 8-9.)The Magistrate Judge also appropriately noted the Fourth
Circuit case law which precludes plaintiff from using rgsonsive briefing to amend his
complaint.See Hurst v. District of Columhi&81 F. App’x 186, 194 (4th Cir. 2017)(unpublished

decision). Finally, the Magistrate Judge was also correct in her anaflydaintiff's Motion for
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Summary Judgment as prem&u(ECF No. 88 at 9-10.) €hCourt adopts the Magistrate
Judge’s analysis and recommendations alsddviotion for SummarJudgment entirely.

Plaintiff filed lengthy objections to the Repomcluding several pages of attachments
and factual recitations, and ti@ourt has reviewed them aile novo (ECF Nos. 93.) To
summarize, Plaintiff primarilglaims that he has in fact sta@alaim against Jaco. (ECF No. 93
at 5-12, 20-23.) In concludings objections, he asks this Cotw “review [the] whole record
before [making] a decision not to [dismiss] BabbleJaco.” (ECF No. 93 at 24.) The Court
has also reviewed and considered his noticehéoCourt that he never received Defendants’
response in opposition to his Motiorr Summary Judgment. (ECF No. 95.)

Because Plaintiff is proceeding pro se, the Cbioierally construes Rintiff's complaint.
Erickson v. Pardus551 U.S. 89, 94 (2007MHaines v. Kerner404 U.S. 519, 521 (1972). The
requirement of liberal construction does not meaowever, that the Court can ignore a clear
failure in the pleadings to allege facts which set forth a viable federal claim, nor is this district
court “required to recognize obscure and extramaglaims defying the most concerted efforts
to unravel them.”See Weller v. Dep’'t of Social Service§01 F.2d 387, 391 (4th Cir.
1990)(internal quotations and citations omitted).light of these standards, the Court has given
particular attention to Platif’'s Motion to Amend, Jaco’s Miion to Dismiss and Plaintiff's
Objections to the Report. The Court agredgadn with the Magistrate Judge’s assessment of
Plaintiffs Motion to Amend in that allowindPlaintiff leave to add co-tenant Karen Ferguson
would be futile. After the Magistrate Judgebmitted her Report, h@wer, Plaintiff filed
objections in which he seemingly articulates fakcaliegations and theories of liability specific

to Jaco.



Accordingly, the Court liberally construesaiitiff's objections as a motion to amend the
complaint under Federal Rule of Civil Procedureal5( The Court cannot say at this time that
any amendment as it relates to claims against Jaco would be futile. As a pro se Plaintiff, this
Court is of the view that Plaintiff should beopided an opportunity tamend his complaint to
cure any defects prior to dismiss&ee Brockington v. S.C. Dep’t of Soc. Sel6&7 F. App’x
276, 277 (4th Cir. 2017)(unpublisheginion)(remanding matter to sirict court to allow the
plaintiff to file an amended complaint as it svaossible the plaintiff could cure the defects
through amendment)Evans v. Richardson689 F. App’'x 750 (4th Cir. 2017)(unpublished
decision)(same)Gordon v. Leeke574 F.2d 1147, 1152 (4th Cir. 19@féhding that a district
court should afford a pro se divights litigant an opportunity tamend his proceedings even if
he did not say in his motion for leave how he wioture the deficiencidan his pleading).

Accordingly, Plaintiff is hereby granted leave to file an amended complaint, if he so
chooses, setting forth a short gouidin statement of the facts thgives Jaco adequate notice of
any claim against her and explains her involvement, direct or otherwise, in the matters alleged in
this lawsuit. Plaintiff must file an amended complaint within fourteen (14) days of this Order.
Plaintiff need not make any allegations as liates to co-tenant Karen Ferguson for the reasons
set forth by the Magistrate Judgdt is well settled that a prse litigant may not represent
another pro se litigant in federal cousee Myers v. Loudoun Cty. Pub. Séi8 F.3d 395, 401
(4th Cir. 2005).

CONCLUSION

After careful consideration of the relewamotions, objections and responses, the

undersigned adopts the ReportdaRecommendation in part andcorporates it herein by

specific reference to the xt not inconsistent, artéclines to adopt the Bert in part. For the



reasons set forth herein and in the ReportnBtés Motion to Amend to add Karen Ferguson as
a party is DENIED, but leave to amend is GRANT&Pset forth in this Order such that Plaintiff
has an opportunity to assert potahtlaims against Jaco. Jaco’s Motion to Dismiss is DENIED
at this time. The Court does notpeess any opinion as to the ultiteanerits of Plaintiff’'s claims
against Jaco. Of course, ifaiitiff fles an amended complaint, Jaco may file a motion to
dismiss the amended complaint or other apprtgpieading and raiseng arguments previously
raised, and serve the same upon Plaintiff so hleatmay respond in turn. Finally, Plaintiff's
Motion for Summary Judgment BENIED as premature and without prejudice for the reasons
set forth in the Magirate Judge’s Repart. The parties have the right to file motions for
summary judgment after discovergncludes, or at some other appropriate time. This matter is
committed to the Magistrate Judge for further pretrial handling consistent with this Order.

IT IS SO ORDERED.

/s/ A. Marvin Quattlebaum, Jr.
Lhited States District Judge

August 6, 2018
Greenville, South Carolina

! The Supreme Court has found that summadginent is appropriate only when “no serious
claim can be made that [the nonmovant] waanp sense ‘railroadedby a premature motion for
summary judgment.Celotex Corp. v. Catret477 U.S. 317, 326 (1986).



