Courtney et al v. Ingersoll-Rand Company et al Doc. 67

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ANDERSON DIVISION

Ronald Courtney, Jacque Courtney, )
Robert Keith Courtney, Angela Courtney, )
Elmer Bass, and Teresa Courtney Bass, )
)
Plaintiffs, ) C.A. No. 8:09-cv-01871-JMC
)
% ) OPINION AND ORDER
)
)
Ingersoll-Rand Company, The Timken )
Company, and Timken US LLC, f/k/a )
Timken US Corporation, f/k/a The )
TorringtonCompany, )
)
)
Defendants. )

This matter is before the court on Ing@l-Rand Company (“Ingersoll-Rand”), The
Timken Company, and Timken U3.C’s (“Defendants”) Motionfor Summary Judgment [Doc.
# 36-1] as to Plaintiffs Ronald and Jacque @wy’'s claims for recovery of response costs,
indemnity, declaratory judgment, and strict liiiliall claims by Plaintiffs EImer and Teresa
Bass; and all claims by Plaintiffs Robert andg&la Courtney. Based on the record before the
court, summary judgment is granted in part and denied in part.

FACTUAL AND PROCEDURAL HISTORY

Since 1960, The Torrington Company hasied and operated a m&acturing plant at

430 Torrington Road in Walhalla, South Carolifihe plant”). [Doc. # 36-1, at §4]. In 1969,

Ingersoll-Rand purchased all of the comparsgtsck, but The Torrington Company continued to
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own and operate the Walhalla plantl. at 6. In 2003, The Tingkh Company purchased The
Torrington Company and changed the plaumtame to “Timken US Corporationlt. at 15.

The plant initially producedieedles for the textile indugtand used vapor degreasers,
trichloroethylene (TCE),rad 1,1,1-trichloroethane (TCA® clean the needledd. at 4, 5. TCE
and TCA are both chlorinated solventsl. at 4. In the late 197@nd early 1980s when the
plant phased out needle production and begadyaing automotive bearings, it stopped using
vapor degreaserdd. at 7. In 1991, it stoppeadl major use of chlorinated solvents, but as late
as 2000, still used minor amounts as ingredients in other prodidtsat 8. In 2003, it
completely stopped all use of the solvertt.at 9.

Plaintiffs Ronald and Jacque Courtrmychased Tax Parcel 500-09-01-001 (“Parcel 17)
in 1983, and Tax Parcel 500-05-002 (“Parcel 2”) in 1990.1d. at 11, 12. The tracts are
immediately west of, and adjacent to, the pkamd include a lake known as “Browns Lakéd.
at 110. After the purchase, the Courtneys agpea a portion of the property into a residential
subdivision known as Hidden Lake Estates and conveyed lottofttheir childen and their
spouses, Plaintiffs EImer and Teresa Bass and Plaintiffs Robert and Angela Courtney. [Doc. #
45, at 2]. Elmer and Teresa Bass'’s lot is actbesstreet from Browns Lake and Robert and
Angela Courtney’s lot is adjacent to Browns Lakd. When Ronald and Jacque conveyed the
lots to their children, they indited orally that the couples, thahildren, their tenants, and any
purchasers had the right toeuand enjoy Browns Lakeld. They “did not believe they needed
to put this agreement in writingut would have done so—andllstvould do so—if they or any
of their tenants or purasers requested documentation of [the] agreeméaht.”

Ronald and Jacque Courtney allegedly chased Parcel 1 and Parcel 2 with the
expectation that they would be altteuse and enjoy Browns Lakéd. at 3. Moreover, Robert
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and Angela Courtney, and Elmer and Teresa Bass allegedly built their homes on the property
with the expectation that they would Bble to use and enjoy Browns Lakiel. From 1985 to
October 2006, Plaintiffs used Browns Lake &wimming, irrigating, fishing, boating, skiing,

and other recreatnal activities.Id.

In 2004, Sanborn, Head & Associates (“Sanbbead”), an environmental consulting
firm, performed a site investigatiat the plant. [Doc. # 36-&f 118]. In late December 2004,
Sanborn Head verbally reportedncentrations of chlorinated Isents above EPA-established
Maximum Contaminant Levels igroundwater at the plant siteld. at 119. Sanborn Head
provided a written report of itBndings on January 21, 200%d forwarded the report to the
South Carolina Department of Hea#thd Environmental Control (“DHEC”)Id. at 20.

In 2005, Ingersoll-Rand retained EnvironrtadrResources Management, Inc. (‘ERM”),
an environmental consulting firm, and ERM sutted a Site Assessment Work Plan to DHEC.
Id. at 122, 23. After installing groundwatenonitoring wells and taking samples, ERM
discovered concentrations of chitmted solvents above drinkingater standards in wells near
the plant's property boundary and determineat tlan investigation of possible off-site
contamination was needetd. at 124.

In July 2006, Ingersoll-Rand entered iroConsent Agreement with DHEC requiring
Ingersoll-Rand to (1) submit groundwater assessment plandelineate the horizontal and
vertical extent of contaming at the site; (2) upon DHEC appal of the assessment plan,
implement the assessment plan and approved monitoring program; (3) assess the extent of soil
and groundwater contamination to the fulldsgree possible in accordance with the DHEC-
approved assessment plan; (4) after complatiothe assessment, submit a Final Assessment
Report, including a complete ldeation of the soil and groundter impacts; (5) after DHEC
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approval of the Final Assessment Report, stlanCorrective Action Plan; and (6) after DHEC
approval of the Corrective Action Plamplement the Corrective Action Planld. at 25.
Ingersoll-Rand has completed all tasks required by the Consent Agreement except
implementation of the Corrective Action Plalal. at 126.

“Groundwaterwith chlorinatel solvents in excess of dking water standards has been
discovered on the undeveloped parcel owned bgaRl and Jacque Courtney” and “[s]urface
water with chlorinated solvents in excessdoihking water standards has been discovered in
Browns Lake.” Id. at 129-30. Defendants ajke that neither Robeand Angela Courtney nor
Elmer and Teresa Bass own prdgehat is contaminatedd. at 10, 12.

In August 2006, ERM provided copies of gampling results to Ronald and Jacque
Courtney. Id. at §27. Upon discoverinthpat Defendants releasddzardous substances onto
their property, Ronald and Jacque CourtnegdiHart & Hickman, P.C. (“Hart & Hickman”)
and Entrix, Inc. (“Entrix”) to “investigateand report on the sources and extent of the
contamination, Defendants’ proposed remediation plan, and remediation alternalilzest.”4.

Both firms issued, reports and Entrix “submitted a request to [DHEC] for additional
investigation.” Id. Ronald and Jacque Courtney paid Hart & Hickman $8,372.63 and Entrix
$21,076.50 for their servicesd.

STANDARD OF REVIEW

Summary judgment is appropigaonly “if the pleadings, the discovery and disclosure
materials on file, and any affidavits, show thatrthis no genuine issue as to any material fact
and that the movant is entitled to a judgmenaasatter of law.” FedR. Civ. P. 56(a). The
party seeking summary judgmertosilders the initial burden of d®nstrating to the district
court that there is no genuimsue of material factSee Celotex Corp. v. Catreft77 U.S. 317,
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323 (1986). In deciding whethtirere is a genuine issue of nréaefact, the evidence must be
viewed in the light most favorable to the non-moving paBge Anderson v. Liberty Lobby, Inc.
477 U.S. 242, 255 (1986).

When a motion for summaryudgment is properly madeunsupported conclusory
allegations do not suffice to creatgenuine issue of material fac6eeThompson v. Potomac
Elec. Power Cq.312 F.3d 645, 649 (4th Cir. 2002). Then-moving party must show the
existence of specific facts which give rise to a genuine issue for 8e¢Celotex Corp 477
U.S. at 324. In addition, “[o]nly disputes ovexcts that might affect the outcome of the suit
under the governing law will properly preclude #rdry of summary judgment. Factual disputes
that are irrelevant or unnecessary will not be countdshderson477 U.S. at 248.

LAW AND ANALYSIS

Depreciation in Value and L oss of Use and Enjoyment

Plaintiffs allege that “[ad a proximate result of environmental contamination caused by
Defendants,” they have lost the use and engynof their property rad it has depreciated in
value. [Doc. # 25, at 117]. Specifically, Elnsrd Teresa Bass allege that “a purchaser would
pay 20% less for their property . . . and sske would pay $500.00 less to rent their home.”
[Doc. # 36-1, at 10-11]. Robert and Angela Goey allege that “a purchaser would pay 40%
less for their property . . . and a lessemild pay 40-60% less torrethe property.”Id. at 12.
Defendants allege that neither couple owns prgphet is contaminated and that their damages
are not connected to the contamination of Breviake. [Doc. # 36-1, at 11-12]. Thus, to
recover, they must show a property right—eithepublic right of accessr a private right of
access—in Browns Lake.

The South Carolina Constitution states tHajll navigable water shall forever remain
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public highways free to the citizens of the State . . . .” S.C. Const. art. XIV, 84. Moreover, “[a]ll
streams which have been rendered or can beéered capable of being navigated by rafts of

lumber or timber by the removaf accidental obstrdions and all navigale watercourses and

cuts are . . . navigable streams and such streams shall be common highways and forever free . . .

" S.C. Code Ann. § 49-1-10 (2001). A bodyvediter is navigable if it can support “valuable
floatage.” White’s Mill Colony, Inc. v. Williams363 S.C. 117, 125, 609 S.E.2d 811, 815 (Ct.
App. 2005). “Valuable floatage” is not limited edjects of a specific sizéut rather includes
commercial or recreational traffic that senaes “legitimate and beneficial public useld. at
125, 609 S.E.2d at 815 (quotiMedlock v. S.C. Coastal Counc89 S.C. 445, 450, 346 S.E.2d
716, 719 (1986)) (internal gquotation marks omittedjo be navigable, “the watercourse in
guestion must . . . be connectedtber navigable bodies of watguch that it forms a means of
transportation or conveyanceyload an isolated locality.ld. at 126, 609 S.E.2d at 816.

If a body of water is not navigable, the pullics no general right txccess; an individual
has a private right to access, however, if he owns “the feméhunderlying the surface waters.”
Id. at 130, 609 S.E.2d at 818 (quotikgehby v. Turpin710 So.2d 1243, 1247 (Ala. 1998))
(internal quotation marks omitted). Such an owiséfentitled to the excisive control of that
portion of the lake lying over the lamd to which [he] own[s] the feeld. at 130, 609 S.E.2d at
818 (quotingWWehby 710 So.2d at 1247) (internal quotation marks omitted).

If an individual does not own “the fee land underlying the surface waters,” he may
nevertheless have private right of access in mngable waters if an owner with exclusive
control grants an easement to him for purposescoéssing the water. An easement is “a right
of use over another’s property” and can “arigeboth express creation and by implication.”
Inlet Harbour v. S.C. Dep't of Parks, Recreation, and Touri8AT S.C. 86, 91 659 S.E.2d 151,
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154 (2008) (citingBlack’s Law Dictionary457 (5th ed. 1979); 17A Am. JUEasementg 37
(1957)). *“The creation of an implied easarh generally requires that the facts and
circumstances surrounding the conveyance, the pgoplet parties, or sonaher characteristic
demonstrate that the objective intention &f garties was to creman easement.Id. at 92, 659
S.E.2d at 154 (citing 25 Am. Jur. Esements and Licensg49 (2004)).

Here, Defendants allege that because Brovake lies on a tributary to Cane Creek and
“neither Cane Creek nor its tributary is {#d as] a navigable stream” on DHEC’s navigable
waters map, Browns Lake is non-navigable. [Db86-1, at 14]. Plaintiffallege that because
Browns Lake connects to Cane Creek, “whiebds Lake Keowee,” and because individuals use
Browns Lake for “boating and floating on tubesie lake is navigable. [Doc. # 45, at 9].
Moreover, Plaintiffs contend that “whether waterbody is shown on DHEC’s map is not
dispositive of the question of whethewaterbody is in fact navigableld.

Defendants further allege that because Rbaad Jacque Courtney did not grant Elmer
and Teresa Bass, and Robert and Angela Ceyrénright of access to Browns Lake in their
respective property deeds, neither couple has atpright of access in the lake. [Doc. # 36-1,
at 11-12]. Plaintiffs allege, otimne other hand, that because Ronald Courtney admits granting
both Elmer and Teresa Bass, and Robert and Angela Courtney permission to use Browns Lake
and admits granting “any future tenants or owrtdrheir properties” permission to use Browns
Lake, both couples have a valid easenenise the lake. [Doc. # 45, at 6-—7].

Ultimately, Defendants allege that neithemélr and Teresa Bass nor Robert and Angela
have a public or private right to access Browns Lake, and thus purchasers and lessees of their
respective properties would alsxk a right to access Brownskea [Doc. # 36-1, at 11-12, 14].
Thus, they contend that neither couple can cl#mat the alleged contamination of Browns Lake
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affects the value of their progg at all” or “that their poperty would rent for less.Td. at 12.

Based on the evidence before the court, takeéneidight most favorable to Plaintiffs, the
court finds that genuine issuesméterial fact exist regarding wther Browns Lake is navigable
and whether Elmer and Teresa Bass, and RohdrAagela Courtney have a valid easement to
access the lake. Thus, genuine issues of matadaéxist regarding whether Elmer and Teresa
Bass, and Robert and Angela Courtney have zafpte damages for depreciation of the value of
their property and loss of its @sand enjoyment. Consequegntivith the exception of their
claims for recovery of responsests as indicated below, theurt denies summary judgment as
to the claims by Plaintiffs EImer and TeaeBass and Robert and Angela Courtney.

. Recovery of Response Costs

Plaintiffs allege that they have “incurrathd will incur necessary response costs [to the
release of hazardous substances], which have &eemwill be consistent with the applicable
National Contingency Plan.”[Doc. # 1, at Y21]. Moreovetthey allege that “[b]Jecause
Defendants owned and operated the Facilittira¢s during which hazardous substances were
disposed of and released, Defendants ardelishder Section 107 cERCLA, 42 U.S.C. §
9607, for all response costsld. at 722.

Under 8§ 9607(a) of the Comprehensivevitonmental Response, Compensation, and
Liability Act (“CERCLA”"), “an owner or operatoof a . . . facility” is liable for “any . . .
necessary costs of response med by any . . . person consistavith the national contingency
plan.” 42 U.S.C. § 9607(a)(2006). CERCLAIbavs a private party who has incurred response
costs because of a release or threatened eetdalsazardous materials to bring an action and
recover those costs.Weyerhaeuser Corp. v. Koppers Co., Iri€7/1 F. Supp. 1406, 1411 (D.
Md. 1991);see alsdNestfarm Assoc. Ltd. P’ship Wash. Suburban Sanitary Commaé F.3d
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669, 677 (1995) (citingNurad, Inc. v. William E. Hooper & Sons C866 F.2d 837, 841 (4th
Cir. 1992)). To recover,

the plaintiff must show that (1) the waslesposal site is dacility within the

meaning of 42 U.S.C. § 9601(9); (2) a rekeas threatened release of a hazardous

substance from the facility has occurred; and (3) the release or threatened release

has caused the plaintiff to incur respensosts that areoasistent with the

national contingency plan.

Id. (quoting Ret. Cmty. Developers, Inc. v. Merin&l3 F. Supp. 153, 155 (D. Md. 1989))

(internal quotation marks omitte@itations omitted). CERCLAefines “response” as “remove,

removal, remedy, and remedial action,” 45IC. § 9601(25), and defines “remove” as “such
actions as may be necessary tonitor, assess, and evaluate thiease or threat of release of

hazardous substances . . 1d."at § 9601(23).

The Fourth Circuit has notreictly addressed which costsaljfy as “necesary response
costs” under CERCLA. Other circuits have aided the issue, however, and have held that
while costs related solely to litigaticare not recoverable response cdstiss v. Gallatin Steel
Co,, 390 F.3d 461, 481-82 (6th Cir. 200Redland Soccer Club, Inc. v. Dep’t of Arrbp F.3d
827, 849-50 (3d Cir. 1995), site investigatiorstsoare recoverablesponse costsAmoco Oil
Co. v. Borden, In¢.889 F.2d 664, 667, 672 (5th Cir. 1988%con Props., Inc. v. Mobil Oil Co.
866 F.2d 1149, 1154 (9th Cir. 1989).

Here, Plaintiffs claim that the money Ré&haand Jacque Courtney paid to Hart &
Hickman and Entrix to “investage and report on the sources axtent of the contamination,
Defendants’ proposed remediation plan, and reatiedi alternatives” qudies as a recoverable

response cost because both firm’s services imgestigative and were “directly connected to the

cleanup of the contamination cad by Defendants.” [Doc. # 4&t 12]. Defendants, on the



other hand, claim that the expenses are purdigdtion-related” and “are not compensable as
response costs.” [Doc. # 36-1, at 17].

Based on the evidence before the court, takeéhneidight most favorable to Plaintiffs, the
court finds that genuine issue$ material fact exist regamly whether the money Ronald and
Jacque Courtney paid to Hart & Hickman andrinqualifies as a moverable response cost
under 42 U.S.C. § 9607(a). Thus, the court desuesmary judgment as to Ronald and Jacque
Courtney’s claim for recovery of response costs.

Plaintiffs have not submitted any evidertbat Elmer and Teresa Bass and Robert and
Angela Courtney incurred responsasts. Thus, the court grarssmmary judgment as to their
claims for recovery of response costs.

[I1.  Indemnity

Plaintiffs allege that they are “entitled itademnification from Defendants for all costs
incurred in investigating, resnding to, removing and/or abatitige spread of the contamination
caused by Defendants’ activities.” [Doc. # dt, 7-8]. An indemnification claim requires
Plaintiffs, as indemnitees, to prove thatl)‘(the [defendants were] liable for causing the
[p]laintiff's damages; (2) the indemnitee[s] ] exonerated from any liability for those
damages; and (3) the indemnitee[s] suffered damages as a result of the [p]laintiff's claims against
[them] which were eventually proven e the fault of the [defendants]Powler v. Huntey 380
S.C. 121, 128, 668 S.E.2d 803, 807 (Ct. App. 2008) (quotiegneer Carolina's, Inc. v.
Wood/Chuck Chipper Corp336 S.C. 53, 63, 518 S.E.2d 301, 307 (Ct. App. 1999)) (internal
guotation marks omitted).

Here, Plaintiffs allege that “[ulnder CERCl Ahe current owners of facilities where a
release of hazardous substances has occurrgaotastially liable for response costs, even if
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they did not cause the release.” [Doc. # 45, at Hhintiffs admit that “no such claims have
been asserted against them yet,” but allegethiest “face the real risk #t such claims may be
asserted against them.” [Doc. #45, at 14]. Tweae indemnification, Plaintiffs must prove that
a claim has actually been brougigainst them and that thdyave been exonerated for any
liability related to that claimHere, Plaintiffs allege potentialains, but have not shown that an
actual claim exists. Thus, Plaintiffs’ indaification claim fails as a matter of law.
V. Declaratory Judgment

Plaintiffs allege that they are entitled #odeclaratory judgment that “Defendants are
liable in any legal or administrative action thay be brought by any private person” or “by any
agencies of the United States Governmentnyr state, including the &te of South Carolina,
concerning or related to the rate of the Toxic Chemicals attlProperty.” [Doc. # 1, at 9].
Plaintiffs also allege that “[ijthe event [they] areoluind liable for any or Afelief requested in
any judicial or administrative act arising out of or related todlrelease or threatened release .
.. such liability is purely secondato Defendants’ liability.” Id.

“In a case of actual controversy within its gdiction . . . any court of the United States .

. may declare the rights and other legal trefs of any interested party seeking such

declaration, whether or not furtheslief is or could be sought.Medimmune, Inc. v. Genentech,
Inc., 549 U.S. 118, 126 (2007) (quoting 28 U.S.C. § 28P({006)) (omissions in original). To
“satisfy the case-or-controversy requiremerthé dispute must be “definite and concrete,
touching the legal relations of parties havindvexse legal interests,” it must be “real and
substantial” and “admi[t] of specific relief itugh a decree of a conslue character, as

distinguished from an opinion advising whae law would be upon a hypothetical state of
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facts.” Id. at 127 (quotinddetna Life Ins. Co. v. Hawortl300 U.S. 227 (1937)) (alternation in
original).

Plaintiffs admit that no claims have beesserted against them, but that they “face the
real risk that . . . claims may lasserted against them.” [Doc4B, at 14]. Assuch, Plaintiffs
have not satisfied the case-or-controversy irequent and are asking the court to address a
hypothetical issue. Thus, their request fecldratory judgment failas a matter of law.

V. Strict Liability

Plaintiffs allege that Defelants are strictly liable because they “engaged in ultra-
hazardous and abnormally dangerous activity bydlag, storing, and disposing” hazardous
chemicals at the plant. [Doc. # 25, at 150].febdants claim that Plaiffs’ “allegation fails as
a matter of law because the hlangl, storing, and disposing of hazardous chemicals is not an
abnormally dangerous activity.” [Doc. # 36-1, at 22].

“The extent to which the common law ogmizes strict liability is limited to a few
narrowly defined categories suels cattle trespass, public callingertain kinds of nuisances,
and ultra-hazardous activitiesdRavan v. Greenville Cnty315 S.C. 447, 434 S.E.2d 296, 304
(Ct. App. 1993) (citingSnow v. City of Columbi&05 S.C. 544, 409 S.E.2d 797, 800 (Ct. App.
1991)). Although neither the Sdu€Carolina legislature nor tHgouth Carolina Supreme Court
has “declared that one engaged in handling dangechemicals is strictly liable for damages
caused by those activities,1d. at 305, 409 S.E.2d at 461, the desition of anactivity as
abnormally dangerous is dded on a case-by-case badid. at 305, 409 S.E.2d at 461 (citifig
& E Indus., Inc. v. Safety Light Corf87 A.2d 1249, 1259 (N.J. 1991)Moreover, authorities
are split regarding whether the judgettoe jury should make the decisioldl. at 305, 409 S.E.2d
at 461 (citingerbrich Prods. Co. v. Wills$509 N.E.2d 850, 857 (Ind. Ct. App. 1987)). In
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Ravan v. Greenville County South Carolina trial court dechd to “charge the jury that the
disposal of toxic, cancer-causing chemicals [veasabnormally dangerous activity as a matter
of law” and instead permitted the jury to decidkether the defendants were strictly liable for
the disposal of toxic chemicaldd. at 304, 409 S.E.2d at 460. On appeal, the South Carolina
Court of Appeals declined to hold that the pidis were prejudiced by thiial court's refusal to
give the requested jury instructiotd. at 305, 409 S.E.2d at 462.

Thus, because neither the South CaeoltBupreme Court nothe South Carolina
Legislature has directly outlined the parametdéran abnormally dangerous activity, and a South
Carolina trial court has submitted such a question to a jury, this court declines to hold as a matter
of law that Defendants’ activities are not abmaly dangerous and denies Defendants’ motion
for summary judgment on Plaintiffstrict liability claims.

CONCLUSION

For the foregoing reasons, the cogrants summary judgment a® Plaintiffs Ronald
and Jacque Courtney’s claims fardemnity and declaratory judgment, hidnies summary
judgment as to their claims for recovery of msge costs and strict lidiby. The court also
grants summary judgment as to claims by PldfstiElImer and Teresa Bass, and Robert and
Angela Courtney for recovery of responsstspindemnity and declaratory judgment, eries
summary judgment as to alff their other claims.

| T 1SSO ORDERED.

s/ J. Michelle Childs
United States District Judge
Greenville, South Carolina

January 6, 2011
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