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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
ANDERSON DIVISION

William Anthony, et al, )
)
Plaintiffs, ) Civil Action No.: 8:09-cv-02383-JMC
)
v. )
)
The Atlantic Group, Inc. d/b/a DZ Atlantic, )
)
Defendant. )
)
Charles Adamset al, )
)
Plaintiffs, ) Civil Action No.: 8:09-cv-02942-JMC
)
V. ) ORDER AND OPINION
)
The Atlantic Group, Inc. d/b/a DZ Atlantic, )
)
Defendant. )
)

Plaintiffs in these cases are former eoygles of Defendant The Atlantic Group, Inc.,
doing business as DZ Atlantic (“DZ Atlantic*).DZ Atlantic employed Plaintiffs as temporary,
seasonal, and contract workers at nuclear pdaadities in South Carolina and North Carolina
owned by Duke Energy Carolinas, LLC (“Duke”) DZ Atlantic terminated Plaintiffs’

employment after concluding Plaintiffs prded inaccurate information regarding their

! These cases were commenced in two sepdeavsuits filed on September 9, 2009, and
November 11, 2009, originally consisting of sixty (@0)al plaintiffs, ofwhich forty-nine (49)
currently remain. The cases are not formatipsolidated, but the parties and the court have
handled most pre-trial matters, including DZ Atia’s instant motion, o consolidated basis
due to the related nature of tbases. Additionally, the partiesusafiled identical versions of
the motion and the related documents relevantisodttder in the dockets of both case numbers.
For convenience, the court will only cite to these documents as filed ilnthenylitigation,
C.A. No. 8:09-cv-02383-JMQunless otherwise noted.
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permanent residences on per diem eligibilitynfe submitted to DZ #antic. DZ Atlantic
reported Plaintiffs’ terminations tbuke, and as a resuRJaintiffs lost their unescorted access
authorization for nuclear faciliteearound the country — a penalty tlets for at last three years
and prevents Plaintiffs from apjhg their trade in the nuclear indos Plaintiffs allege that the
circumstances surrounding their terminations werengful, negligent anffaudulent. Plaintiffs
seek actual, consequential, and punitive damégetheir claims. Additionally, Plaintiffs seek
equitable relief in the form of rescission otthtermination and/or modification of the reason
for their termination.

DZ Atlantic argues that Plaiiffs’ action against it, attough creatively labeled, amounts
to nothing more than a wrongfulrteination claim and that Plaiffs’ primary complaint against
DZ Atlantic stems from DZ Atlantic’s classifitan of Plaintiffs’ terminations and subsequent
reporting of those classifications to DukéVithout making any concessions, DZ Atlantic
contends that its conduct in reporting Plaintiffs’ terations to Duke, if at all actionable, is more
in the nature of a claim for defamation and doesanise under the claims presently asserted by
Plaintiffs? Instead, DZ Atlantic contends thathas been victimized by Plaintiffs’ wrongful
receipt of per diem payments, which Pldistimust refund. Accordingly, DZ Atlantic
counterclaimed against Plaintiffs, alleging causes of actiomrifrst enrichment, conversion,
promissory estoppel, fraud, intentional misregrgation, breach of duty of loyalty, and civil
conspiracy. Currently before the court isf@®lant's Motion for Sumary Judgment in both

cases. [Dkt. No. 228 in 8:09-cv-02383-JMC] pursuant to Rule 56 of the Federal Rules of Civil

2 Plaintiffs’ Third Amended Complaint [DktNo. 40 in 8:09-cv-02383MC; Dkt. No. 18 in
8:09-cv-02942-IJMC] previously inatled a claim against DZ Atlantic for defamation. However,
the parties entered a joint silption [Dkt. No. 135n 8:09-cv-02383-JMC; Dkt. No. 79 in 8:09-
cv-02942-JMC] to dismiss the claim with prejudearlier in this litigation. The court does not
make any assessment of the propriety afrféiffs’ now dismissed defamation claim.
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Procedure and the Local Rules of this court. therreasons set forth below, this court denies in
part and grants in part DZ Atlantic’s motion.
FACTUAL AND PROCEDUR AL BACKGROUND

DZ Atlantic is in the business of supplyimgaintenance services for the fossil fuel and
nuclear power industry. Speddélly, it suppliesemporary, seasonal andntract trades people
to staff power stations acrosethountry. Plaintiffs were emgpted for various temporary work
assignments at the Catawba Nuclear Statror¥ork County, South Carolina, the Oconee
Nuclear Station in Oconee County, South Gasp and the McGuire Nuclear Station in
Mecklenburg County, North Carolind| af which are operated by Duke.

As employees of DZ Atlantic, Plaintiffs weselibject to the safetsegulations and work
rules as described in the Employee HandBogiken to all employees. [Dkt. No. 228-3].
Plaintiffs were required to gn acknowledgments th#ttey had receivednd read the handbook
with the understanding that they were expedttetie familiar with the policies and procedures
described within it. Plaintiffs were alsolgect to unescorted acs® authorization programs
(“UAA programs”), which are a component oflarger safety regime mandated by federal

regulations and for which guidelines were written and promulgated by the Nuclear Energy

% The court acknowledges Plaifsi objection to DZ Atlantic’sSupplemental Local Rule 26.03
Responses and, particularly, three relateditets appended to the Motion for Summary
Judgment. See[Dkt Nos. 257-6, 258-4, and 253]. For purps®f this order, the court did not
reference these exhibits. Accordingly, the coweed not resolve Plaintiffs’ objection at this
time.

* The DZ Atlantic Safety and Employee Handbooksists of two section®ne entitled “Safety
Manual” and the other entitled “Employee ridlbook.” These two documents appear to be
bound together and were submitted as one exhibit, although each document maintains its own
individual pagination. Presumably, these documents are provided to employees at the same time.
Plaintiffs sometimes cite to content in the $af®lanual while referring to this as part of the
Employee Handbook. The court will also refer ttee entire document as the Employee
Handbook without differentiating parts.



Institute (NEI), a private coonstium of nuclear power operators around the country. These
programs facilitate the invegation of employees whos®ljs require unescorted access to
sensitive nuclear facilities to minimize securigks. For this reas, nuclear power plant
licensees (here, Dukephd/or the vendors (here, DZ Atlantiproviding contactors are required

to conduct background investigations of eoygles given unescorted access authorization to
nuclear facilities. DZ Atlantidisclosed this requirement &l employees in the Employee
Handbook and also disclosed itarseparate consent documergnsid by the employees during
the hiring process, which authorized DZ Atianto share with its clients any information
relevant to those employees granted unescatedss authorization. FurthéZ Atlantic was
required to report to Duke the circumstasa under which any employee was unfavorably
terminated, and Duke had the authority to deiee whether the unfavable termination would
impact that employee’s unested access authorizatiddee infranote 11.

As temporary, seasonal, and contract tradekars, some of DZ Atlantic employees did
not reside in the area where they were assign work. For these non-local employees, DZ
Atlantic offered a non-taxable per diem allowance to defray the costs of duplicate living
expenses. To qualify for the per diem program, eropkes were required to complete and sign a
Certificate of Per Diem Eligibty (“Certificate”). [Dkt. No. 272-1, at 85-91]. The Certificate
explained that eligibility for the per dieprogram was “contingent upon maintenance of a

permanent residence 50 miles or more awaynfithe employee’s assigned work] site and

® In its Motion for Summary Judgment, DZ Atkic asserts that the per diem program was
governed by rules set out in Internal Rewe Service (“IRS”) Puolication 1542 and IRS
Publication 463. The first Certifate of Per Diem Eligibility ireffect during the relevant time
periods covered by this litigation did not mention any IRS regulations. Later iterations of the
Certificate included the following sentence: ufiderstand that non-taxabhnd taxable per diem
eligibility is governed byRS regulations and will be administer by DZ Atlantic accordingly.”

[Dkt. No. 272-1, at 85-91]. Howevarp specific IRS regulations are listed.



maintaining a separate residence while employdd.” As proof of their permanent address,
employees also had to provide at least two of the following pieces of documentation: a valid
driver’s license, a mortgage document, a current voter registration, or a current utifitycbill.

By signing the Certificate, the employee certified that the information provided in the Certificate
was “true and accurate.ld. The signer also agreed to ‘réurse to DZ Atlantic any money

that has been wrongfully paid for per diem andthat DZ Atlantic has the right to use all legal
means to recoup these moniesd: The form also required a D&tlantic representative to sign

and date the Certificate “attest[ing] to having viewed the appropriate original documentation.”
1d.

On or about March 2009, Duke began reiog anonymous calls to its ethics hotline
claiming that some of DZ Atlaittemployees were wrongfullgceiving per diem compensation.
Given the volume of the calls to Duke’s hotline, B#antic began an investigation into all of its
employees who received per diem payménts.the initial investigdon, DZ Atlantic compared
the addresses listed by the employees on thgitayment documents with addresses provided

by an online information semé. DZ Atlantic concluded that 209 employees should be

® The format of the Certificate &fer Diem Eligibilitychanged over time. Versions used through
2003 required two of four types of documentatisted above. Current city tax receipts and
current vehicle registrations wee later added to the list gfossible documents that were

acceptable as proof of permanent residence.h&umore, the submission of proof of mortgage
or rental documents became mandatory, initemdto submitting at least two other types of

information. Also, employees were later requitegrovide documentation that they maintained
a separate address.

" Some Plaintiffs testified that they believed a DZ Atlantic representative’s signature served as
authorization for Plaintiffs toeceive per diem compensation.

8 DZ Atlantic conducted at least two investigas concerning employee receipt of per diem
payments in the decade priorttee investigation at issue in this case, which began in 2009. In
previous investigations, ineligible employeesrevasimply denied further per diem eligibility;
they were not terminated or made to repay the funds.



interviewed in person about discrepancies inrtresidence information. DZ Atlantic ultimately
terminated 145 employees whom it believedd h@ot been truthful and accurate in their
documentation or who had refused to cooperate with the investiatighen these employees
were fired, DZ Atlantic listed the reason for th&rmination as “falsiiation of documents.”
Because these firings were considered unfavort@fainations, DZ Atlantic acted pursuant to
its interpretation ofhe UAA program and federal regulatiofiisnd it provided this information
to Duke!® Shortly thereafter, Dukeevoked Plaintiffs’ unescortieaccess authorization, and it
informed Plaintiffs ofits decision by letter.

Plaintiffs note that at or around the samme that DZ Atlantic was beginning its
investigations, Duke was implementing a Uo&applemental Workforce Program, in which
Duke expressed its preference for hiring local weskin an attempt to both control its costs and
contribute to the local economySeeRon Jones Memorandum [Dkt. No. 40-17]. The new

policy stated that workers who declared themselleesl” (that is, living within 50 miles of an

° Following the interviews, DZ Atlantic ksd some employees to provide additional
documentation within 48 hours to support their infation claimed on their Certificates of Per
Diem Eligibility. The investigtors provided the employees wahist of acceptable additional
documents that could help prove their eligibility for per diem compensation. [Dkt. No. 40-11].
Although some of the employees attemptegravide the requested additional documentation,
others considered the result§ the investigation a foregoneonclusion and decided not to
participate at all.

19 See generallg0 C.F.R. § 73.56

Y The NEI guidelines make clear that Duke, m¥ Atlantic, is responsible for granting,
denying, or terminating an individualunescorted accesstlaorization. SeeNEI 03-01 Rev 3 §

2.d. Further, NEI 03-01 Rev 3 8§ 6.1 requires thfa¢ organization respoiide for controlling
access . . . must be notified prior to or simultaneous with [an employee’s] unfavorable
termination.” Nuclear Power Plant Access tharization Program [kKt. No. 196 at 14].
Additionally, NEI 03-01 Rev 3 § 10.4 reqes that appropriate officialg) this case, officials at
Duke, review the facts involved in any unfaable termination or resignation-in-lieu-of
termination of nuclear power operator or cocttoa employees holding useorted access status.

Id. [Dkt. No. 196-2 at 64]See alsdMcConnell Deposition at 155-1§Bkt. No. 272 at 62].
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employee’s work site) would be favored foore permanent employment with Dukkl. DZ
Atlantic supervisors informed their employessout the preference for local workers and many
workers decided to declare themselves “localblwain a permanent job with Duke. Plaintiffs
contend that DZ Atlantic supervisors also encouraged its eegsoy no longer claim their per
diem status if they wanted tmntinue working withDuke. Plaintiffs furher claim that those
Plaintiffs who dropped their perain eligibility and declared themselves local were among the
first people to be investigated for unauthorizedeipt of per diem payments. This is an element
in Plaintiffs’ larger narrative that DZ Atlantemployees cost Duke too much money in per diem
payments, and that DZ Atlantic actively soudgd reduce the number of people receiving per
diem compensation, despite having encourageca tbegployees to receive the alleged illicit per
diem payments.

Sixty (60) of the terminated workers, @fhich forty-nine 49) remain, brought the
present action against DZ Atlanifc.In their amended complaints, Plaintiffs allege the following
causes of action: breach of contract/wrongfuniaation; breach of contract accompanied by a
fraudulent act; promissory estopipeegligence and/or gss negligence; negkgt or intentional
misrepresentation; and fraud in the inducemeb# Atlantic filed seveal counterclaims against
all Plaintiffs but seek summary judgment onlytasts claims for unjust enrichment, conversion
and promissory estoppel against thirty-three (33) Plaintiffs who it claims have admitted to
falsification of their permanent residence infation or who have no credible explanation for

their permanent residence information providethia Certificates of Per Diem Eligibility. DZ

12 Although Plaintiffs seek reinstatement of thaiescorted access authatinn, Plaintiffs have
not brought any action against Duke, the entitycwimay be capable of granting that relief.

13 In this group of Plaintiffs DZ Atlantic includes AnthonyChappell, Dickert, Ernandez,
Ertzberger, G. Evatt, R. Evatt, Evett, Is&elly, B. McGuffin, K. McGuffin, Oliver, Parham,
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Atlantic now moves for summarudgment on all of Plaintiffs’ claims and its counterclaims
against the specific Plaintiffs.
LEGAL STANDARD

Summary Judgment

Summary judgment is appropriate whehe pleadings, depomhs, answers to
interrogatories, and admissions ole fitogether with affidavits, iany, show that “there is no
genuine dispute as to any material fact andntloant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). In determining @ther a genuine issue has been raised, the court
must construe all inferences and ambiguitiesresy the movant and in favor of the non-moving
party. See United States v. Diebold, 869 U.S. 654, 655 (1962).

The party seeking summary judgment shoultleegnitial burden otlemonstrating to the
district court that there is no gaine issue of material factSee Celotex Corp. v. Catrett77
U.S. 317, 323 (1986). Once the movant has made this threshold demonstration, the non-moving
party, to survive the motion for summary judgmendy not rest on the allegations averred in his
pleadings. Rather, the non-moviparty must demonstrate that specific, material facts exist
which give rise to a genuine issuBee idat 324. Under this standarthe existence of a mere
scintilla of evidence in support of the plaintifposition is insufficient to withstand the summary
judgment motion. See Anderson v. Liberty Lobby, Ind77 U.S. 242, 252 (1986). Likewise,
conclusory allegations or dersalwithout more, are insufficiend preclude the granting of the
summary judgment motionSee Ross v. Commc’ns Satellite Cor9 F.2d 355, 365 (4th Cir.

1985). “Only disputes over facts that mighteaf the outcome of the suit under the governing

Price, Prince, Rhodes, Smith, Spoone, Sattlerevino, and Winchester from th&nthony
litigation. DZ Atlantic include Adams, Byers, Clary, Ford, ller, Harris, Lanning, Mayfield,
Moore, Reese and Robinson from fkaamditigation.
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law will properly preclude the entry of summandgment. Factual disputéisat are irrelevant
or unnecessary will not be counted®hderson477 U.S. at 248.
DISCUSSION

Breach of Contract/Wrongful Termination

DZ Atlantic contends that it is entitledd summary judgment oRlaintiffs’ claims for
wrongful termination and breach of contract anatter of law because Plaintiffs were at-will
employees who were subject tontgnation with or without causeDZ Atlantic maintains that all
of its employees were at-will and could bentenated at any time and for any reason. The
Employee Handbook explicitly states that employmeith DZ Atlantic is at-will and indeed,
many Plaintiffs admitted in their depositions thlaéy understood their employment to be at-
will. ** However, Plaintiffs now claim that DZ lantic made binding promises in the Employee
Handbook!® the employment applicatidfi,and the Certificate of Per Diem Eligibility that
created implied contract rights effectively peating DZ Atlantic from terminating employees
for reasons related to per diem ineligibilitySpecifically, Plaintiffs argue that because the

Certificate required ineligible Plaintiffs teepay any money wrongfully acquired, DZ Atlantic

4 Where “it is uncontroverted that Plaintffbssessed actual knowledge regarding the language
specifically providing that th@andbook does not change the at-will employment relationship,
Plaintiff cannot . . . credibly argue th#te employee handbook constitutes a contract of
employment.” Westmoreland v. AB Beverage Co., Jic05-3475-MBS, 2007 WL 2749450, at

*5 (D.S.C. Sept. 20, 2007) (citirtdorton v. Darby Elec. Co360 S.C. 58, 599 S.E.2d 456, 460-
61 (2004)). A number of Plaintiffs here admit in their depositions that they were at-will
employees and that the handbook stated as much. ydowe this case, Plaintiffs allege that a
subsequent document — the Catife of Per Diem Eligibility- may have altered their at-will
status. Therefore, it remaingaessary to reach the legal issgeto whether an employment
contract was created by the Certificate of Per Diem Eligibility.

18 plaintiffs mention themployment application but fail toteito any specific language in the
employment application that establishes pssmory language in suppodf their contractual
argument. Moreover, DZ Atlantic notes thag thpplication is mentioned for the first time in
Plaintiffs’ Response memorandum, such that fregudicial. For theseeasons, the court does
not address the employment application.



somehow limited its ability to terminate phoyees who had wrongfully received per diem
compensation. In this case, Pl#ist claims for wrongful termingon due to breach of contract

depend upon whether a contract was created betidBehtlantic and Plaintiffs that altered the

at-will nature of the employmentlagionship. Similarly, Plaintiffs’ claims for breach of contract
accompanied by a fraudulent act survive onthé court finds that a contract exists.

South Carolina has long recognized the doetoh at-will employment in which either
an employer or employee can setreeir relationship “for anyeason or no reason’” without the
severing party being liable to tlmther for breach of contractLord v. Kimberly-Clark Corp.
827 F. Supp. 2d 598, 602 (D.S.C. 2011) (ci@mnt v. Mount Vernon Mills, Inc370 S.C. 138,
634 S.E.2d 15, 19 (Ct. App. 2006)). Howevédrge South Carolina Supreme Court has
recognized that an employee handbook can #tierat-will status of an employeeSmall v.
Springs Indus., In¢.292 S.C. 481, 486, 357 S.E.2d 452, 455 (1987). Thus, when a handbook
alters the employee’s at-will stest, an employee discharged witheatise or not in accord with
specific procedures laidut in the handbook may have a caakaction for wrongdil discharge.
Conner v. City of Forest Acre848 S.C. 454, 464, 560 S.E.BO6, 610 (2002). The South
Carolina Supreme Court identifiethe public policy supporting it exception to the at-will
employment doctrine noting théatwould be “patently unjust tallow an employer to couch a
handbook, bulletin, or other similanaterial in mandatory termend then allow him to ignore
these very policies as ‘a grétws, nonbinding statement of gergralicy’ wheneverit works to
his disadvantage.”Small, 292 S.C. at 485, 357 S.E.2d at 455 (finding wrongful termination
where an employee was terminated after onkywarning in violatiorof an employee handbook
which set forth a four step disciplinary procedurejee also Greene v. Quest Diagnostics

Clinical Laboratories, InG.455 F. Supp. 2d 483, 491 (D.S.C. 2006).
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Employee handbooks and other distributeticgadocuments do not automatically alter
the at-will status of the employee. Punmsuéo South Carolina law “a handbook, personnel
manual, policy procedure or other document,agshy an employer or itsgent after June 30,
2004, shall not create axpress or implied contract if it isonspicuously disclaimed.” S.C.
Code Ann. § 41-1-110 (2012). The requirementsafa@onspicuous disclaimer are explicitly
stated in the statute: “agdilaimer in a handbook or personmehnual must be in underlined
capital letters on the first page of the documand signed by the employee. For all other
documents referenced in this section, the dis@damust be in underled capital letters on the
first page of the documentd.

However, an employee’s at-will status magt be altered simply by demonstrating the
absence of a conspicuous disclaimer andemployee signature in a handbook; the handbook
must also include enfoeable promises stated in mandatory languagee Grant370 S.C. at
150, 634 S.E.2d at 22 (“[B]ecause nothingtle employee handbook outlined progressive
disciplinary procedures in mandatory terms firesumption that the employment was at-will
was not rebutted and no disclaimer was ndedAccordingly, we hold the handbook did not
contain promises enforceable in contract’”)To qualify as mandatorianguage sufficient to
establish an implied contract for employment, the policy manual language “must be definitive in
nature, promising specific treatment in specific situationkléssenthaler v. Tri-Cnty. Sister
Help, Inc., 365 S.C. 101, 110, 616 S.E.2d 694, 698 (200%jurthermore, in wrongful

termination cases, the promises in the handbodalth@mr document “must restrict the right of an

" This court recently addressed the impacanfemployee handbook on the status of at-will
employment inTompkins v. EckerdCA 8:09-CV-02369-JMC, 201WVL 4549173 (D.S.C. Sept.
30, 2011),reconsideration denied:09-CV-02369-JMC, 2012 WL 1099770 (D.S.C. Mar. 30,
2012).
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employer to discharge.Lawrence v. Westinghouse Savannah River Co.,nA., 1:03-484-27,
2005 WL 3968031, at *4 (D.S.C. Mdrc31, 2005). Such restrictiorigpically emerge when
employers include mandatory procedures relétegrogressive disciplie and discharge See
e.g., Conner348 S.C. at 464, 560 S.E.2d at 6HEssenthaler365 S.C. at 109, 616 S.E.2d at
698 (“When definite and mandayorprogressive discipline] procedures impose a limitation on
the employer's right to terminate angayee at any time, for any reason.”).

A “court should intervene to resolve thend@ook issue as a matter of law . . . if the
handbook statements and disclaimer, taken thege establish beyond any doubt that an
enforceable promise does or does not existéssenthaler365 S.C. atl08, 616 S.E.2d at 697
(quoting Fleming v. Borden, Inc.316 S.C. 452, 464, 450 S.E.2d 589, 596 (1994)) (internal
citations and quotation marks omitted) (alterationsriginal). Judgment as a matter of law is
likely not appropriate “when there is no disclaeinor when the language is mandatory rather
than permissive.Greene 455 F. Supp. 2d at 491.

This case involves both a handbook and a separate, supplemental document. In such
cases, courts have found it necessary to analyze both documents for a conspicuous disclaimer
and promissory language related to discipline or terminatBae Greemd55 F. Supp. 2d at 492
(finding that an employee handijo did not alter the employeeat-will status because it
contained a conspicuous disclaimer and permesisinguage but finding a jury question existed
as to whether a supplemental policy documentegsio employees altered the at-will status
because it included no disclaimer but did umid its own progressive discipline policy);
Tompkins,2011 WL 4549173, at *6,reconsideration denied:09-CV-02369-JMC, 2012 WL
1099770 (finding that an employee handbook comgimo conspicuous disclaimer and no

mandatory language within its discipline policy diot alter the at-wilemployment relationship,
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but that jury question existed as to whethsupplemental Quality Improvement Program policy
document altered the employee’s at-will status when it lacked a disclaimer but included a
mandatory discipline procedure).

A. The DZ Atlantic Employee HandbooKk®

As a matter of law, the court finds thBZ Atlantic’'s Employee Handbook [Dkt. No.
228-3] does not contain a conspicuous disclaimer as described by Section 41-1-110 of the South
Carolina Code of Laws. The lack of a conspicuous disofer does not automatically create a
guestion of fact as to whether the handbook cremtesmployment contrgcthere must also be
mandatory language creating a binding promiSee Grant370 S.C. at 150, 634 S.E.2d at 22.
Moreover, the plaintiff must pot to specific language that restricts the employer’s right to
terminate him.Lawrence 2005 WL 3968031, at *4.

In its response to DZ Atlantic’s Motion f@ummary Judgment, Pldiffis direct the court

to no language in the Employee idlbook that would limit DZ Atlatic’s right to terminate its

'8 The Employee Handbook at issue in this case is dated Revised 2006.

9 However, the handbook does include clear langaeréng the employee to the at-will nature
of his employment. Clear disclaimer languaggpears on page 27 tife handbook, stating in
part:

[T]his handbook is not intended to forntantract, so it should not be construed
that way. Consequently, the policiesdaprocedures discussed in this handbook
may be modified by us at any time. . . . [A]s an at-will employee, your
employment may be terminated by then@any at any time, for any reason, with
or without cause and withr without notice.

[Dkt. No. 228-3, at 47]. Therefore, even tiie handbook disclaimer does not meet the

requirements for a conspicuous disclaimerpagvided for in the South Carolina Code, it
nonetheless contains a disclaimer.
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employee$® Moreover, the court has found noopedures for discharge or a policy
guaranteeing a fair and proper investigation ketermination. The eot has identified some
portions in the handbook phrased in mandatanguage. For example, “[a]n employee who
violates any safety rulgrocedure or standarthe provisions of this nmual or acts in such a
way as to endanger his/her own or another persai&ty shall be subject to disciplinary action,
up to and including discharge.” [Dkt. No. 228-37&t In addition, therare other scenarios in
which discharge is mentioned: “An absencewd consecutive daywithout contacting your
supervisor will result in termirton.” [Dkt. No. 228-3, at 35'Any employee who violates [the
company’s Email Internet Policy] will be subjdot discipline, up to and including discharge.”
[Dkt. No. 228-3, at 38]. Of specific relevankere is Section IlI-H under the heading General
Terms and Conditions, which statést “[ijmmediate discharge willesult if there are serious
violations of work rules or safety regulations[Dkt. No. 228-3, at 39]. Further, the handbook
states “The employee UNDERSTANDS . . . thdsifacation of [an] application is cause for
immediate discharge. [Dkt. No. 228-3, at 48inphasis in original). Despite the handbook’s
use of mandatory language in these sectiose limits DZ Atlantic’s right to discharge
employees for other reasons oguiges it to engage in progressigiscipline procedures prior to
termination. SeeHessenthaler365 S.C. at 110, 616 S.E.2d at 698 (holding a handbook’s non-

discrimination policy did not constitute a promialtering the at-will employment relationship,

20 Plaintiffs point to only one phrase frothe handbook related to employee discipline or
termination: “A refusal to follow the directions supervisory personnel will be construed as a
resignation from the Company and may resultha immediate expulsion from the site and
termination of employment with the Company.” Plaintiffs’ Response in Opposition to
Defendant’s Motion for Summadudgment [Dkt. No. 267, at 20] (citing to Employee Handbook
[Dkt. No. 228-3, at 41]). The othallegedly mandatory languageathPlaintiffs cite from the
handbook concerns DZ Atlantic’ppointment of competent supervisors. This language will be
discussed in a separate sewfibut it does not address emmeydiscipline or termination, and
therefore is not relevant the breach of contract claim.
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and stating “[tjo be enforceable in contractngel policy statements must be definitive in
nature, promising specific trement in specific situations”).

The only language in the handbook specificatlgrassing per diem eligibility falls under
the heading General Terms and Conditions of Employment and contains the following provision:

Any claim to training pay, travel pay . . . and per dianti, be forfeitedif any of

the following conditions apply: 1) Failute obtain a securitglearance (including

a drug screen); 2) Failure to successfully complete training; 3) Falsification of any

part of application or security; 4) Raiie to report on scheduled start date.

[Dkt. No. 228-3, at 41]. Certainly, the term “whle forfeited” is stated in mandatory terms.
However, there is nothing in thisassage that restricts DZ Atlantic’s right to terminate its
employees for the illicit receipdf per diem moniespnly that the per diem money will be
forfeited.

Because the handbook does not contain sefficmandatory language restricting DZ
Atlantic’s right to terminate its employees or eveention a required mmination procedure, the
court finds as a matter of law that the Eaygle Handbook does not createontract supporting
Plaintiffs’ wrongful termination claim&: This decision comportwith the policy behind the

handbook exception to the doctrineatfwill employment — DZ Atlatic has made no promise to

its employees regarding discipline or termioatithat it is now tryingto avoid for its own

2L Assumingarguendothat the handbook created an empieyt contract, and assuming further
that the contract was breached, the relevant inquiry becomes “whether the employer had a
reasonable good faith belief tharmination was warranted under any such policies” and “not
whether sufficient cause existed for teration under any agipable policies.”Horton v. Darby

Elec. Co.,360 S.C. 58, 599 S.E.2d 456, 461 (2004). For this reason, to survive summary
judgment, Plaintiffs would have to allege specificts showing that DZ Atlantic “did not have a
reasonable good faith belief that terminatiorswaarranted under the naus Company policies
giving rise to the alleged contract of employmentSee id. In this case, Plaintiffs focus
primarily on whether DZ Atlantic had cause to find that Plaintiffs falsified the information on
their per diem eligibility forms, rather than ¢ime relevant issue of vether DZ Atlantic had a

good faith belief that termination was appriate under its company policies.
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advantage. The promises made in no wayricesDZ Atlantic’s ablity to terminate its
employees, and therefore, in no way alters the at-will nature of Plaintiffs’ employment.

Finally, Plaintiffs argue in their Respang$Dkt. No. 267] to D&endant’s Motion for

Summary Judgment that DZ Atlantic failed tgamt competent supervisors and that failure led
to Plaintiffs’ firing for falsification of documds and Plaintiffs losing their unescorted access
authorization. Specifically, Plaintiffs poirtb the following language from the Employee

Handbook:

e The employer is responsible for appoigtianly competent employees to supervise
other workers. Those appointed shall b@oesible for the safe work practices of the
employees under their supervision. [Dkt. No. 228-3, at 8].

e Supervisory Personnel or any other person placeharge of any work will be held
accountable for the enforcement of all safeties and regulationfor that project.
[Dkt. No. 228-3, at 9].

e A refusal to follow the directions of supervisory personnel will be construed as
resignation from the Company and may tesuthe immediate expulsion from the
site and termination of employment witie company. [Dkt. No. 228-3, at 42].

Plaintiffs’ reference to theseestions of the handbook suggest tR#intiffs are now trying to
couch their breach of contract claim in terofsthe alleged incompetence of DZ Atlantic’s
supervisors. This argument represents a degditum Plaintiffs’ complaints, which exclusively
alleged that the Employee Handbook contaifiedambiguous promises . . . regarding the
eligibility requirements for per dms, the forfeiture of per diems, and grounds for discipline and
termination.” Third Amended Complaint [DKto. 40, at 83]. Plainfis provide no case law
suggesting that a defendant’s failure to appeominpetent supervisoifs within a wrongful
termination claim based on breach of contract,thigicourt has also found no relevant case law

in this district supporting such claim. To the extent Plaifis are merely attempting to

establish some binding promises sufficient toldisth the existence of an employment contract,
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such language does not address the fundamsortakrn in a wrongful termination by breach of
contract claim, which is whether the promises relate to and limit the employer’s ability to
terminate employees. Moreoveretfirst of the two statement#ed above specifically address
safety regulations, not personnel issues sucheaslidbility to receive per diem compensation.
To the extent the final quoted statement addresses termination, it does so in permissive language
(“Refusal to follow the directionsf supervisory personnel . mayresult in the immediate
expulsion from the site and termination of emphant with the company.”) (emphasis added).
For these reasons, the languagied by Plaintiffs does not fther their argument that the
Employee Handbook created angayment contract.

B. The Certificate of Pe Diem Eligibility

As the court previously indicated, the Cactite of Per Diem Eligibility does not contain
any disclaimer language. It is a one-page document with blank spaces for the employee’s
residence information and a signatline at the bottom allowing the signatory to certify that the
information contained within th€ertificate is true and accurateTherefore, the fundamental
issue is whether the Certifieatcontains any promissory langeathat limitsDZ Atlantic’s
ability to terminate an employewithout cause such that it aisethe at-will status of the
employment relationship. Plaintiffs rely tme following statement&m the Certificate:

| understand documentation is requiredpi@ve a separate residence is being

maintained. Without this evidence D¥lantic has no choice but to deny my per

diem eligibility as of the start date efnployment. Additionally, DZ Atlantic is

allowed to voluntarily co#ict any ineligiblefunds. If 1 am found to be

INELIGIBLE for per diem, | will reimburse to DZ Atlantic any money that has

been wrongfully paid for per diem and kfee that DZ Atlatic has the right to

use all legal means to recoup these monies.

[Dkt. No. 272-1, at 85-91]. Plaintiffs argueetiphrase “I will reimbursesupplies the required

mandatory language establishing a promisedrse of action when an employee is found
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ineligible for per diem payments. ImportantBiaintiffs suggest that such language limits DZ
Atlantic’s response to éhdiscovery of the ineligle receipt of per &m compensation by an
employee to the recoupment oetfunds only, rather than the tenation of the employee. DZ
Atlantic argues that Plaintiffs have miscomed the Certificate’s silence on the issue of
discipline as “somehow surrendering its ability@éominate its at-will employees at any time, for
any reason” and strenuously olige¢o that interpretation.SeeDefendant’'s Memorandum in
Support of Summary Judgmie[Dkt. No. 263, at 23]. Upon veew of the document, the court
finds that the Certificate has no language wbater related to employee discipline or
termination. It simply requires those employ&msd ineligible for per ¢im payments to repay
monies wrongfully received. Theertificate imposes this requiremtaegardless of whether the
employee was terminated or not. Therefore,nflifé8 have no legitimate argument that the
Certificate has any mandatory or promissoryiglaage that alters that-will status of DZ
Atlantic’s employees.

Because neither the Employee Handbook noiCibetificate limits DZAtlantic’s ability
to terminate its employees or otherwise alteesatiwill nature of DZ Atlantic’'s employees, the
court grants DZ Atlantic’s Motion for Summadydgment on Plaintiffs’ wrongful termination by
breach of contract claim.
Breach of Contract Accompanied by a Fraudulent Act

DZ Atlantic seeks summary judgment onaiftiffs’ claims for breach of contract
accompanied by a fraudulent act on the ground that Plaintiffs cannot establish the existence of
any contract that can be breached. To estahlmieach of contract accompanied by a fraudulent
act, a plaintiff must show “1) a breach of contyd2) fraudulent intent relating to the breaching

of the contract and not merdly its making; and (3) a frauduieact accompanying the breach.”
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Conner 348 S.C. at 465-66, 560 S.E.2d at 612. Aidtdent act is an act “characterized by
dishonesty in fact ounfair dealing.”Id. at 348 S.C. 466, 560 S.E.2d at 612.

Plaintiffs contend that the Employee ook and the Certificate create a contract
between DZ Atlantic and its employees thatraltieir at-will employment status, and further
contend that the alleged contract was breachwsgn DZ Atlantic terminated Plaintiffs’
employment. Plaintiffs complain of a host offain and dishonest praces by DZ Atlantic that
accompanied the termination of employees foundligible for per diem compensation.
However, because the court has found that no adrgsasts between DZ Atlantic and Plaintiffs
modifying the at-will nature ofhe employment relationshipnd no attendant breach when DZ
Atlantic terminated Plaintiffs’ employment, Rhiffs’ claim for breach of contract accompanied
by a fraudulent act must also f&il. Accordingly, DZ Atlantic is entitled to summary judgment
in their favor on thicause of action.

Negligence/Gross Negligence

DZ Atlantic seeks summary judgment on Ridis’ claims for ngligence and/or gross
negligence on the basis that South Carolina comlaw does not recognize this cause of action
in the at-will employment contéx However, the familiar elements of negligence apply in the
employment context. To recover on a liggnce cause of action in an employment
circumstance, the plaintiff must show that 1§ #mployer owed a duty to do or not do any of the
things alleged; 2) the employer breached ttigy; 3) plaintiff was injured; and 4) the
employer’'s breach proximately caused plaintiff’s injuri€deeGause v. Dog317 S.C. 39, 42,
451 S.E.2d 408, 409 (Ct. App. 1994)ting S. C. State Ports Auth. v. Booz-Allen & Hamilton,

Inc., 289 S.C. 373, 346 S.E.2d 324 (1986)). “Grosdigegce is the intentional, conscious

22 Because Plaintiffs cannot establige first element of the clairthe court declines to address
the contested issue of whethar not Plaintiffs have demotrated any fraudulent acts by DZ
Atlantic.
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failure to do something which it is incumbent upon one to do or the domghaig intentionally
that one ought not to do.Rice v. Sch. Dist. of Fairfield17 S.C. 87, 93, 452 S.E.2d 352, 355
(Ct. App. 1994). “For negligerconduct to become actionable must violate some specific
legal duty owed to the plaintiff.’Id. The negligence claim must fail if any of the elements of the
claim is missing.Gause317 S.Cat 42, 451 S.E.2d at 409.

The court interprets Plaintiffs’ negligence and gross negligence claims as falling into one
of two categories: 1) that DZ Atlantic was redden the way it terminated its employees; and 2)
that DZ Atlantic hired incompetent supervisorgd)o misrepresented éhper diem program to
employees, and incompetent investigators, Vidiled to conduct a proper investigation into
allegations that Plaintiffs were misrepresentingrthesidence information in order to receive per
diem payments.

For the reckless termination claim, Plaintiffisrt themselves into 6 categories: 1) those
whose termination was based on allegedly flavesitdence information obtained from an online
service used by DZ Atlantic iits initial investigation; 2) those terminated without having the
opportunity to submit additional information to irstigators; 3) those who claimed eligibility for
per diem compensation based on verbal or wrigenesentations alleggdinade by DZ Atlantic
personnel; 4) those whose resitymias or layoffs occurred due tihe fact thatthe specific
assignment had ended and were later mischaracterized as wrongful termination; 5) those
terminated despite inconclusive evidence of theirdiem eligibility; and 6) those terminated for
not participating in the investigion and subsequently havingeihtermination classified as
falsification of documents.

Plaintiffs allege that DZ Atlantic had a tguto treat Plaintiffs‘in accordance with its

published documents.” Presumably, “published documents” refers to the Employee Handbook,
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employment application, and Ciéidate of Per Diem Eligibilit?> Dz Atlantic denies that it
owed any duty to its at-will employeedZ Atlantic supportdts position by citingGause v.
Doe 317 S.C. 39, 451 S.E.2d 408 (Ct. App. 1994), a tasdich the plaintiff, a police officer,
alleged negligence against his employer for terminating him following a citizen’s allegation that
the officer sexually assaulted her. The South IBer@ourt of Appeals affirmed the trial court’s
dismissal of the negligence claim, stating thatan at-will employee, Gause could not establish
that his employer owed him any dutyld. at 409, 451 S.E.2d at 42. Further, “no South
Carolina case law supports the Defendants’ iesethat an employer owes an employee a duty
of good faith and loyalty.First Nat. Bank v. First Nat. Bank of the, A 6:07-2182-HMH,
2007 WL 3232116 (D.S.C. Oct. 31, 2003¢e also Hawkes v. Univ. Physicians, |6cE. Supp.

2d 445, 449 (D. Md. 1998pff'd, 145 F.3d 1324 (4th Cir. 1998) (quotikghalas v. Claims
Admin. Corp.,1995 WL 795666, 69 Fair Empl. Prac.SC&BNA) 816 (D.Md. Mar. 16, 1995)
(“To impose a duty on employers to exercigasonable care . . . would eviscerate the

employment-at-will presumption.”).

23 To the extent Plaintiffs are suggestitigat the Employee Handbook or other employment
documents mandated DZ Atlantic follow a partazupolicy or procedure, which creates a duty
owed by DZ Atlantic to its employees, the yluvould sound in cont law rather than
negligence. See Tommy L. Griffin Plumbing & Headl Co. v. Jordan, Jones & Goulding, Inc.

320 S.C. 49, 54-55, 463 S.E.2d 85, 88 (1995) each of a duty which arises under the
provisions of a contract between the parties must be redressed under contract, and a tort action
will not lie. A breach of a duty arising indepentgrof any contract duties between the parties,
however, may support a tort action.”).

24 Plaintiffs argue errormusly that the holding itGausewas merely that State entities have
immunity from negligence claimsnder the South Carolina TdZlaims Act (the “Tort Claims
Act”). The court held that the Tort Claims tAgarred the police officer’s slander claim, but the
court’s determination as to Gause’s negligenaartivas made independendfthe Tort Claims
Act. 317 S.C. at 409, 451 S.E.2d at 42.
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As a part of their gross negligence clainfdaintiffs also allegethat DZ Atlantic
recklessly mischaracterized Plaintiffs’ terminatiavisen it listed theaason for the terminations
as falsification of documents. DZ Atlantic submits that it is required to disclose the fact of an
unfavorable termination with the power stat®iicense holder pursuant to Nuclear Regulatory
Commission regulations. See NEl 03-01 Rev. 3 § 6.1(c) (@eiring that the organization
controlling access to the facilitye notified about any unfavorabiermination of an individual
who was granted unescorted access.) ThathS Carolina Court of Appeals specifically
addressed gross negligence in an at-will employee termination situaRdcein. School District
of Fairfield, 317 S.C. 87, 452 S.E.2d 352 (Ct. App. 1994)Rilee a plaintiff who worked in a
food service position as part afwork experience program for ligge recipientsued the school
district when it fired her after rumors erged that she had AIDS. Though employed by the
Department of Social ServicgsDSS”), Rice sued the schodlistrict for gross negligence
alleging humiliation, embarrassment, lost wagegjrynto reputation and the loss of training
opportunities.ld. The court found that the District wasntractually obligata to notify DSS of
the situation with Rice such that “no reasdeafuror could concludethat the District’'s
communications with DSS were inappropriate or that they rose to the level of gross negligence.”
Id. at 94, 452 S.E.2d at 356. Moreover, the caanhfl that Rice was an at-will employee at the
school and that the District owéxar no duty to investigate rumdpsfore reporting to DSSId.
at 94 n.6, 452 S.E.2d at 356 n.6. The instant casmilasin that DZ Atlantic had an obligation
to report its unfavorabléerminations to Duke. DZ Atlaict conducted its investigations and
concluded that Plaintiffs had inaccurately repdrtmisrepresented or falsified the information

provided in their Certificates of Per Diem Hhbdity. However, DZ Atlantic owed no duty to

2> See supranote 2 (discussing Plaintiffs’ previoustjsmissed defamation claim against DZ
Atlantic).
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their employees to conduct a more thorough ingagon because their employees were at-will,
and were owed no duty whatsoever regarding their terminati®as. Bookman v. Shakespeare
Co., 314 S.C. 146, 149, 442 S.E.2d 183, 184 (Ct. App. 1994) (affirming summary judgment of a
lower court decision denying Plaifits claim that her employer failed to adequately investigate
her sexual harassment claims, even though damefestigation was promised in the sexual
harassment policy, on the grounds that the emplasseat-will and could be terminated for any
reason except in retaliatidor making her claim.)

Because DZ Atlantic owed no duty to condua@uahte investigatiorss to its employees
due to the at-will nate of the employment relationshi@laintiffs cannot prevail on their
termination claims. DZ Atlantic owed its @loyees no duty to conduatproper investigation,
such that it is immaterial whether the istigation was based on inaccurate data, whether
Plaintiffs were given an opportuwito clear up any misunderstangs about their residences or
their per diem eligibility, or whether Plaintifiwere fired based on ineligibility or failure to
participate in the investigatiorSeeGause 317 S.C. at 42, 451 S.E.2d4819 (stating that at-will
employees can “be terminated at any time, forr@agon, or for no reasonat, irrespective of
any inadequate investigations, false assumptions, or failures to reevaluate on the part of the
employer”). For these reasons, Pldfatinegligence claims must fail.

Negligent and/or Intentional Misrepresentation

DZ Atlantic seeks summary judgment onaintiffs’ negligent and/or intentional
misrepresentation claims for failure to establsgues of material faan the required elements
of their claim. To prevail on a claim for negdigt misrepresentation, agpitiff must prove that

(1) the defendant made a false represmmtao the plaintiff; (2) the defendant

had a pecuniary interest imaking the statement; (3)etldefendant owed a duty of

care to see that he communicated truthfiibrmation to the plaintiff, (4) the
defendant breached that duty by failing éeercise due care; (5) the plaintiff
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justifiably relied on the representaticamd (6) the plaintifisuffered a pecuniary
loss as the proximate resulthis reliance upon the representation.

Hand v. SunTrust Bank, In&G:11-CV-00501-JMC, 2012 WL 383483D.S.C. Sept. 4, 2012)
(quoting Redwend Ltd. P'ship v. Edward354 S.C. 459, 473, 581 S2d 496, 504 (Ct. App.
2003)).

To demonstrate intentional misrepresaatgt a plaintiff mustshow the following
elements:

(1) a representation; (2) falg (3) its materiality; (4knowledge of the falsity or

a reckless disregard of its truth or fais (5) intent that the representation be

acted upon; (6) the heareigmorance of its falsity; (7the hearer's reliance upon

the truth; (8) the hearer's right to relython; and (9) the hearer's consequent and

proximate injury.
Redwend Ltd. P'ship v. Edward354 S.C. 459, 473, 581 S.E.2d 496, 503-04 (Ct. App. 2003).
To withstand a motion for summary judgmentplaintiff must provideclear and convincing
evidence in support of a claiatleging fraudulent conductDeGirolamo v. Sanus Corp. Health
Sys, 935 F.2d 1286, 1991 WL 103383, at *4 (4thr.Clune 17, 1991) (unpublished table
decision) (citingAnderson 477 U.S. at 254-55). Clear andnwincing “has been defined as
‘evidence . .. of such weigliat it produces in the mind of thier of fact a firm belief or

conviction, without hesitancys to the truth of the allegationsugiht to be established,’ . . . and,

as well, as evidence that proves tleet$ at issue to be ‘highly probableJimenez v.

%% Throughout their pleadings, both parties havenlioed the negligent misrepresentation and
intentional misrepresentation claims into onsecdssion. In their Response to DZ Atlantic’s
Motion for Summary Judgment, dtiffs note that the “keydifference between fraud and
negligent misrepresentation tkat fraud requires the coewance of a known falsity, while
negligent misrepresentation is predicatedorugransmission of a negligently made false
statement.” [Dkt. No. 267 at 33] (citin@ruber v. Santee Frozen Foods, I@09 S.C. 13, 20,
419, S.E.2d 795, 799 (Ct. App. 1992)). Similarly, B#antic argues that these causes of action
share common elements that are in disput¢his case: whether DZ Atlantic made a false
misrepresentation as to what was required fordoem eligibility; whether Plaintiffs relied on
those representations when apptyfor and receiving per diemyaents; and whether Plaintiffs
were reasonable or justified in redg on the alleged presentations.
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DaimlerChrysler Corp.269 F.3d 439, 450 (4th Cir. 2001). “Consequently, where the . . .‘clear
and convincing’ evidence requirement applies, tital judge’s summary judgment inquiry as to
whether a genuine issue exists will be whetheethéence presented is such that a jury applying
that evidentiary standard could reasonably fiod either the plaintiff or the defendant.”
Anderson477 U.S. at 244.

Plaintiffs argue that statements by DZ Atiarsupervisors falsely represented the terms
of per diem eligibility. Specifically, Plaintiffs gue 1) that DZ Atlanti:egligently, recklessly
or knowingly made a false represation in its Certificate of Pddiem Eligibility which did not
originally list termindion as a possible outcome of being found ineligible for per diem payments;
2) that DZ Atlantic changethe terms and requirements foer diem eligibility by requiring
additional documentation; and 8)at DZ Atlantic supervisors made false statements about the
terms of per diem eligibility on which Plaintiffslied. Plaintiffs furtherargue that DZ Atlantic
benefited from the misrepresembaits concerning per diem eligibility because the per diem
compensation attracted and retained skilled workers. Plaintiffs also argue that they suffered a
pecuniary loss when they were terminatedfédsifying documents, wibh was the proximate
cause of Plaintiffs’ loss of their unescorted asaagthorization necessary for future employment

in the nuclear industry’

27 DZ Atlantic contends that &htiffs’ claims emerge from @wnts surrounding their termination
of employment and that all dPlaintiff's remaining claims are wrongful termination claims
characterized under various tort and equitablendai DZ Atlantic citeghis court’s opinion in
Hand v. SunTrust Bank, In&:11-CV-00501-JMC, 2012 WL 38348%D.S.C. Sept. 4, 2012) in
which the court found an employee who broughtgligent misrepresentian claim against her
employer could not proceed on a claim for negligaisrepresentation because the claim was in
the nature of a wrongful termination actiomda'would nullify South Carolina's employment at-
will doctrine.” The court inHand declined to address whether the tort of negligent
misrepresentation could ever be properly stateah employment context under South Carolina
law. However, the court recogeis that Plaintiffs in this case seek more than redress for
wrongful termination; they also assert claimslated to DZ Atlantic’s alleged negligent
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Plaintiffs’ argument that DZ Atlantic’s faife to list termination on the Certificate as a
possible outcome of beingodnd ineligible for per diem compensation amounts to a
misrepresentation lacks merit. Becausea#mwill employee may be fired at any time, DZ
Atlantic had no duty to inform Plaintiffs thatethillicit receipt of perdiem payments could be
grounds for terminationSee Lampman v. DeWoBbberg & Assocs., Inc319 F. App’'x. 293
(4th Cir. 2009) (finding no negligent misreprat#ion by omission wheremployer failed to
inform an at-will employee that he was a candidate for termination) (diadgest Assocs. v.
Owens 276 S.C. 22, 274 S.E.2d 433, 434 (1981)).

Plaintiffs’ argument that DZ Atlantic migpresented the requirements for per diem
eligibility because its investigators asked empkyy suspected of wrongfully receiving per diem
compensation to provide additional evidence supporting their claimed residence also lacks merit.
Indeed, the Certificate originally required oo out of a list of four possible forms of
documentation proving permanent residerace] therefore per diem eligibility. However, the
fact that DZ Atlantic only required two fims of proof for initial certification does not
demonstrate that ithangedthe fundamental per diem ehgity requirements or, more

importantly, that its original requirements amted to false represetions about what was

investigation into employees’ eligibility for peliem which ostensibly led to the revocation of
Plaintiffs’ unescorted access authorization telear facilities, thus impacting their ability to

apply their trade in the lucrativeuclear power industryTo the extent tha®laintiffs attempt to

prove their misrepresentation claims as to these additional issues, these claims also fail because
the misrepresentation for which Plaintiffs seek redress involves DZ Atlantic’s disclosure of
Plaintiffs’ unfavorable terminations to DukeSuch a claim does not concern DZ Atlantic’s
alleged negligent misrepresentation to Plaintiffs but rather DZ Atlantic’s representations to a
third party about Plaintiffs. Such a cfaidoes not arise under the tort of negligent
misrepresentation.

28 A later iteration of the form expanded the tistsix forms of posbie documentation and the

most recent version required as many forms obpas possible, and mageoof of mortgage or
rental payments mandatory.
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required to prove per diem eligibility. Per dieghgibility always required that the employee
demonstrate the “maintenance of a permanendease 50 miles or more away from [the work]
site and maintaining a separate residence while employed.” Certificates of Per Diem Eligibility
[Dkt. No. 272-1, at 85-91]. Further, per diem #dility also required Plaintiffs to certify by
signature that the information provideloait their residence was true and accufaté’hen DZ
Atlantic requested additional gof of residence during its ingggation, it did not alter the
fundamental requirement that employees mairdgermanent residence fifty (50) miles or more
from the work site.

Moreover, Plaintiffs were well aware that Mlantic could conduct investigations of its
employees at any time. The Employee Handboaker that “[tjhe emloyee AGREES . . . to
allow such investigations necessary toifyeCHARACTER AND BACKGROUND.” [Dkt. No.
228-3, at 40] (emphasis in original Further, the language inetlCertificate alssuggests that
additional investigations could occur in the future: “If | &ound INELIGIBLE for per diem, |
will reimburse to DZ Atlanticany money that has been wrongfully paid for per diem.”
Certificates of Per Diem Eligility [Dkt. No. 272-1, at 85-91]emphasis added). In addition,
Plaintiffs signed consent forms allowing D&lantic to conduct background investigations,
which put them on notice of DAtlantic’'s ongoing efforts to esure that it was providing
trustworthy employees to Duke in accordamgth federal law and the NEI guidelines. Thus,
DZ Atlantic was clearly within its right, inéel acting according to &blished protocol, in
conducting inquiries into Plaintiffé believed were acting in a manneconsistent with their per

diem eligibility certifications. For these reasons, the court finds that DZ Atlantic’s request for

29 Plaintiffs suggest that their supervisors, by gsigrtheir Certificates, ctfied that Plaintiffs
were eligible for per diem. However, superviseese merely required to sign the Certificate to
“attest to having viewed the appropriate oré&d documentation” submitted by the employee.
Certificates of Per Diem Eligibtly. [Dkt. No. 22-1, at 85-91].
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additional proof of residence during the investigations of employees does not render false the
requirements listed in the Certificate of Per Diem Eligibility.

Plaintiffs also claim that DZ Atlanticupervisors made statements that amounted to
negligently, recklessly or intentionally-made false representations regarding the actual
requirements for per diem eligibiliy). These Plaintiffs further argue that they were justified in
relying on these statements and that they did so to their detriment. Plaintiffs argue that DZ
Atlantic supervisors, particullgr Donnie Curl, routinely encourad Plaintiffs to apply for per
diem eligibility. Specifically, Plaintiffgestified that Curl said the followind:

e ‘“Its [per diem] there, you need to get it.” Barry Evett Deposition, Ex. 126 at 63: 25-
64: 1-23 [Dkt. No. 274-2 at 73].

e “You need to get on the train like everybody else.” William Anthony Deposition, EX.
3 at 143: 18-25 [Dkt. No. 272 at 219].

e “If you ain’t getting per diem, change your address.” Roger Byers Deposition, EX.
111 at 36-38 [Dkt. N. 274-1 at 16-18].

In addition to these exhortations, Plaintiffsioh that Donnie Curl and other supervisors told
employees that the purpose of the per dieagm@m was to supplement an employee’s pay in
light of the fact that DZ Atlantic did not gieonuses, pay overtime, provide benefits, or offer
vacation days. Thus, Plaintiffs contend that Atlantic characterized the per diem program as a

recruiting tool meant to attain and attract eogpes. Many Plaintiffs claim to have had this

%0 Pplaintiff Iseli made allegations in her complaint regarding statements by DZ Atlantic
supervisors about per diems, but she did ntifyas these statements in her deposition.

31 pPlaintiffs also point to statements madesdmpervisors Dennis Dale, Dean Jacobs, and Kim
Ingle, but the majority of Plaintiffs accuse iCaf making misrepresentations.
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understanding of DZ Atlamt's per diem policy, either as aswdt of direct statements from
supervisors or indirect statements that were ultimately attributed to DZ supet¥isors.

These Plaintiffs assert that Curl’'s enco@agnt, combined withis explanations that
per diem compensation was merely supplementainne, led them to rely on Curl’s explanation
of what was necessary for per dietfigibility. Many Plaintiffs tesfied that Curl told them they
were eligible for per diem if they provided two documents of proof showing an address fifty (50)
miles from that Plaintiff's particular work siteThose who pressed Curl for specific assurances
as to whether their plan totia certain address was legitimateder the program were typically
met with what some describe as Curl’'s ars phrase — “I'm not the per diem policeSee e.g.
Abel Trevino Depositin, Ex. 101 at 92:1-93:1 [Dkt. N0.274, at 174-75]. Several Plaintiffs
attest that Curl told them that it did not matterewenthey lived, so long as the address they listed
as their permanent address was more than @®©) miles from the site and that they could
support the address with required documentatiohelORlaintiffs testified that Curl insinuated
that it did not matter where they actually lived.r Egample, Curl allegedly told Plaintiff Prince,
“Well Gary Dean, get me an address that’s fiiQ)(miles away from thplant and I'll give you
per diem. | don’t care where you lay your headationg as you give me audress that’s fifty

(50) miles away, two proofs of address.”

%2 Dz Atlantic had an official policy on per diesdigibility that explained the purpose of per
diem eligibility was to duplicate living expensasd that the program wan accordance with
IRS Regulations.SeePer Diem Policy for All DZ Atlantic Employees, Ex. 6 [Dkt. No. 272 at
236]. Ross McConnell, Dennis Dale, and Donnie @stified that the Per Diem Policy was not
provided to Plaintiffs.

% Plaintiff Trevino asked Curabout the requirements for peredi eligibility, to which Curl
replied that he would need &how two proofs of residence ymand the fifty-mile radius of
Trevino’s work site. Trevino then told Curl tha had “property avaitde” to him in Texas and
asked if that “would be okay.” Curl alledig responded, “I’'m not the per diem police.”
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Ultimately, seventeen (17) of the forty-nine (49) Plaintiffs in this action admitted that
they never lived at the address they listed onr tBeitificate of Per Diem Eligibility forms.
Plaintiffs now assert that their DZ Atlamn supervisors negligently or intentionally
misrepresented the requirements for per diem eligibility. These Plaintiffs argue that the
Certificate, and specifically the phrase “permarestdence” as it appesaon the Certificate, is
ambiguous such that statements by DZ Atlastipervisors amounted to false representations
concerning what was actually requiredenfiployees for per diem eligibility.

The court is not persuaded thie Certificate is ambiguous, specifically, that the term
“permanent residence” is laden with ambiguity as Plaintiffs suggest: the term has a plain and
ordinary meaning. “Permanent” is defined“aentinuing or enduring (as in the same state,
status, place) without fundamental or marked changefixed or intendedo be fixed; lasting,
stable.” Webster's Third New International Bonmary 1683 (2002). “Régence” is defined as
“the act or fact of abiding adwelling in a place for some time . . . a temporary or permanent
dwelling place, abode or habitai to which one intends to retuas distinguished from a place
of temporary sojourn or transient visit.” W&er's Third New Interational Dictionary 1931
(2002). The coupling athe two words suggest abode or dwellingvhere one continues to
live and where one intends to return. This construction is consistent with the legal definition
operative in South Carolina construing the péragsermanent residence” to have the same
meaning as domicile.See Nagy v. Nagy-HorvatR73 S.C. 583, 586, 257 S.E.2d 757, 759
(1979) (“the word ‘reside’ or ‘redence’ as used in statutes pémtng to the venue of an action
for divorce is synonymous with ‘domicile’ andrd#es the place of one's fixed abode, not for a
temporary purpose alone, but with the itiigm of making such place a permanent homség

also Quattlebaum v. BowerB:85-2962-3, 1986 WL 122177 (DG Aug. 7, 1986) (“Domicile
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has been defined as the permanent residencpetan. It is the place to which a person intends
to return even though he may wally reside elsewhere.”).

A person’s permanent residence may indeed involve a close examination of the
surrounding facts and circumstances. The cigtanctes related to DAtlantic’s non-local
employees are perhaps different than workers in other industries as many non-local DZ Atlantic
employees who claim a permanent residence beyorfdtthmile radius from the work site also
work 12 hours-a-day, 6 days a week for weeks or months at a time. For these non-local
employees then, it is entirely reasonable that thaght not be able to travel to their permanent
residence until a particular job ends or until {hatticular work crew has an extended hiatus.

However, some Plaintiffs assert such a sedimterpretation of permanent residence that
reliance on their proposed definition, even uppgorted by alleged statements by DZ Atlantic
supervisors, would be unreasonabl&pecifically, thes Plaintiffs suggesthat DZ Atlantic
supervisors made representations that “permanent residertoally meanthe address listed on
their driver's license and votergistration card since that is all that was required as proof of
residence on the Certificate of Per Diem Eligibility. This construction conflatesf of
permanent residence with tHact of permanent residence. In deposition testimony, these
Plaintiffs continually asserted that the address listed on their driver’s license was their permanent
address even after admitting that they sgetié to no time at the address listed on those
documents. Such a construction places form substance in the most absurd way. Even still,

a driver’s license is an official document, ialn DZ Atlantic could have reasonably assumed
would have shown the addresstioé holder's actual permanent residence. Such is the same for
the holder's voter registration car Thus, even if Plaintiffcan show that DZ Atlantic

supervisors made representations that an @apls permanent address was little more than
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what was listed on the employee’s driver’s licems® reasonable person could claim justifiable
reliance on that construction of the term, esplgcgiven the Certificate’'s explicit requirement
that per diem eligible employees hadnmaintaina permanent residence, not just provide proof
of one. Further, statements by DZ Atlantic sus®rs which encouraged Plaintiffs to apply for
per diem, or merely let them know that per das available to them are casual statements for
which there can be no liability undeatrd and misrepresentation clainfSee West v. Gladney
341 S.C. 127, 13433 S.E.2d 334, 337 (Ct. App. 2000).

Perhaps most importantly, Plaintiffs werequeed to sign the Certificate of Per Diem
Eligibility, certifying that the information providein the document was accurate and truthful.
As a result, the court finds Plaintiffs’ rahice on the notion that permanent address means
whatever DZ supervisors represented it to msamreasonable. South Carolina law is clear
that “[o]lne cannot complain ofraud in the misrepresentati of the contents of written
instruments signed by him when tineth could have been ascerthby reading the instrument,
since one entering into the writte€ontract shouldead it and avail himsiebf every opportunity
to understand its content and meaningdoters of America, Inc. v. Phillip89 F. Supp. 2d 582,
607 (D.S.C. 1998)see also Doub v. Weathersby-Breeland Ins. Age2&§ S.C. 319, 326, 233
S.E.2d 111, 114 (1977). This court’s recent rulingdand followed this logic; there, the court
held that a plaintiff who had access to the canys policy could not argue reasonable reliance
on inaccurate statements from her supervisdiemd,2012 WL 3834859, at *4.

Here, the court finds that Phiffs could have easily det@ined what was required by
the Certificate of Per Diem Eligiity, such that reliance on swhents in contravention of the
Certificate would have been unreasonable. Gikénholding Plaintiffs cannot claim reliance on

these statements, promises or inducementschwhontradict what the Certificate plainly
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requires. Plaintiffs knew or should have knowatteupervisors do ndtave the authority “to
contradict any policy set fth in the handbook.” Employee Hdbook, [Dkt. No. 228-3, at 47].
Given the handbook’s explicit prohibition on falsifgi applications, Plaintiffs cannot now claim
reasonable reliance on the statements of their supervisors which may have led them to list as
their permanent addresses places where thdymhaimal or no connection. In addition, DZ
Atlantic presents persuasive edaw from outside of this distt for the otherwise axiomatic
proposition that supervisorsroa@ot authorize misconduct by its employers and employees cannot
escape the consequences of relying on such authoriz&tidfisally, it is important also to note
that most Plaintiffs have testified that no on®2ttold them to lie on their per diem forms or to
violate company policy. Those that claim tlxinnie Curl told thento lie admit to having
never even lived at the addresse®tison their Certificate.

For all of these reasons, even if the estagnts by DZ Atlantic supervisors can be
characterized as false because they omittedialr pieces of information, Plaintiffs cannot
legitimately claim to have relied on these stagnts alone, since the Certificate that each
employee signed explicitly included all of ethnecessary requirements. This court has
determined that those requirements are plaitheir face, and not subject to multiple meanings

that would be material to their definition. Taetbxtent that Plaintifffound any statement by a

3 Kazensky v. City of Merced6 Cal. Rptr. 2d 356,373 (Cadlt. App. 1998) (“A supervisor
could not authorize the theft oty time any more than he or sheuld authorize the theft of city
equipment or tools”)Gilmore v. Indus. Claim Appeals Oft87 P.3d 1129,1133 (Colo. Ct. App.
2008) (employee fired for smoking marijuana onjtiecould not challengkis discharge on the
grounds that his supervisor gave him the drwhen the express langya of the employer’s
policy prohibited the use of drugsliemple Univ. v. Unemployment Compo Bd. of Revig®

A.2d 416,419 (Pa. 2001) (holding “that claimant's li¢hat his supervisor had the authority to
authorize payment for hours not worked didt establish good cauder his misconduct in
applying for and accepting payment for hours not worked, so as to render him eligible for
unemployment compensation benefits”).
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supervisor to be at odds with that eoyde’s understanding of the permanent residence
requirement, the employee knew or should have known that the supervisor did not have authority
to alter or amend company policy or company deents. When Plaintiffs signed the Certificate

of Per Diem Eligibility, which likely occurredafter any supervisor made any statements
regarding per diem eligibility, they certified R¥Z Atlantic the truth of the information provided

in the Certificate. At that point, the signadopted the statements contained within the
Certificate, took absolute responsibility for tbostatements and surrendered his right to claim
reliance on any alleged misrepresdiotas by DZ Atlantic supervisors.

Three Plaintiffs, Clary, Faggand Moore, complain that ehCertificate of Per Diem
Eligibility is also vague regarding the distance espa must live from the site in order to receive
per diem payments, such that statements byAbantic supervisors aboyter diem eligibility
amounted to misrepresentatidis.Specifically, the Certificate states that “eligibility for per
diem is contingent upon maintenance of a permargsidence 50 miles or more away from site
and maintaining a separate residence while eyegpl.” [Dkt. No. 272-1, aB5-91]. Plaintiffs
Clary, Fagg, and Moore all testified that the raimey drove to work was longer than fifty (50)
miles, even if the distance calated by DZ Atlantic between dnations was less than fifty
(50) miles. Plaintiffs nevdneless assumed they qualified for per diem payments. The record
indicates that DZ Atlantic supésors did not provide employe@gth DZ Atlantic’s Per Diem
Policy, which provided that was measured by “thertest or the quickest route” as determined

by “a valid mileage program such as MapQtuiesPer Diem Policy [Dkt. No. 272 at 236].

% In their Response to DZ Atlantic’'s summgndgment motion, Plairfis suggest that this
misunderstanding about the fifty-mile requirememas the primary reason why Plaintiffs were
investigated concerning their pdiem eligibility. However, DZ Atlantic claims other alleged
inaccuracies or inconsistencies to the investigation.
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However, even assuming these three Plaintiige terminated based on inconsistencies between
themileage calculation methods by them and Bi#fantic, they still only fundamentally
challenge DZ Atlantic’s investigain and have not identified any actionable false representation.
As this court has previously noted, deficiendiedDZ Atlantic’s investigation do not provide
Plaintiffs the relief they seek through the claithey have asserted duettee at-will nature of
their employment.

Finally, eighteen (18) Plaintift§ testified that, sometime in the spring or early summer of
2009, DZ Atlantic supervisors encouraged thesainkffs to classify themselves as local
employees if they wanted to be consideredCiake’s core team of gployees who maintained
more consistent and continuow®rk schedules. Plaintiffs gesent different understandings of
what the DZ Atlantic supervisors related ttoeem, some of which woke the negligent or
intentional misrepresentation ale. Some indicated that themderstood that they would be
considered for the core team if they became lo&de e.g.Roy Jewel Deposition, Ex. 132 at
46:6-21 [Dkt. No. 274-2, at 175]However, others claim thatel understood their supervisors
to mean that if they decided to give up their per diem payments and declare themselves local,
they would be able to keegr retain their job. See e.g.Dewy Roberts Deposition, Ex. 38 at
121:12-122:20 [Dkt. No. 272-3, at 122-123%till others assert thatte supervisor Dennis Dale
suggested that DZ Atlantic was aware tBatne people were receiving per diem payments
illegitimately and that nothing would happenttmse employees that gave up their per diem
eligibility. SeeMark David Shepherd Deposition, EX9 at 155:17-158:3 [Dkt. No. 272-1, at

165-66].

% These Plaintiffs include Braswell, Chappell, Dickert, G. Evatt,, R. Evatt, R. Jewell, Kelly,
McQueen, Pace, Drost, Stewart, and Shepherd fromAtitony Litigation, and Adams,
Mayfield, C. Roberts, D. RobeitRobinson and Ford from tAelamditigation.
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To the extent that Plaintiffs contend thlagse representations amounted to an assurance
that they would not be terminated, the cofimds this argument unavailing. Under South
Carolina law, a promise of continued employment is illusory where the nature of the relationship
is at-will and the employer retains the rigbtterminate the employment relationshipee Poole
v. Incentives Unlimited, Inc338 S.C. 271, 275, 525 S.E.2d 898, 900 (Ct. App. 1%@B);also
White v. Roche BiomedikcLaboratories, InG.807 F. Supp. 1212, 1219-20 (D.S.C. 19af2Y,

998 F.2d 1011 (4th Cir. 1993) (“a promise of eoyphent for an indefinite duration with no
restrictions on the employer's rigtat terminate is illusory simcan employer who promises at-

will employment has the right to renege on that promise at any time for any reason.”).
Furthermore, “reliance on a promise consisting solely of at-will employment is unreasonable as a
matter of law since such a promise creates rioregable rights in fawoof the employee other

than the right to collect wages accrued for work performédite 807 F. Supp. at 1219-20
(citing Colosi v. Electri-Flex Co.965 F.2d 500, 504 (7th Cir. 1992)).

Two Plaintiffs, Shepherd and Adams, allesjightly different statements made by a DZ
Atlantic supervisor regarding the local initiativ&hepherd testified that he was told that if he
dropped his per diem eligibility, ivould not be held against himAdams testified that he was
told that if employees dropped their per diemiroks and became local employees, “no questions
would be asked.” Adams Deposition, Ex. 104132: 1-9; 185:1-10, [Dkt No. 274, at 258;
267]. Though these statements are vague, thesntif’$ assert that DZ Atlantic offered
amnesty for those employees whose per dienibditg was questionable. Because Plaintiffs
note that the employee terminations began sotar Hfese statements,aiitiffs suggest these
statements were meant to lure out thoseplepees who were ineligible for per diem

compensation. The court finds tHaaintiffs Adams and Shephehdive not created an issue of
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fact as to whether such statements were negfligr intentional misregpsentations since these
Plaintiffs through their testimonymplicitly acknowledge that theyvere not eligible for per
diem.. Thus, their claims must fail.
Fraudulent Inducement

DZ Atlantic argues that it is entitled summary judgment on Plaintiffs’ claim that DZ
Atlantic supervisors fraudulently induced somlaintiffs to apply for per diem compensation
with the knowledge that those Plaintiffs were ebgible for such beri#gs for the purpose of
recruiting and retaining good workers. To estéiblisclaim for fraud in the inducement to enter
into a contract, a plaintiff must show:

(1) a representation; (2) its falsity; (3) its materiality; (4) knowledge of the falsity

or a reckless disregard of ituth or falsity; (5) intenthat the representation be

acted upon; (6) the heareigmorance of its falsity; (j7the hearer's reliance upon

the t_ruth; (_8)_ the hearer's right to reletbon; and (9) the hearer's consequent and

proximate injury.
Redwend Ltd. P'ship v. Edward@54 S.C. 459, 473, 581 S.E.2d 4963-04 (Ct. App. 2003). In
addition to these nine elemengsplaintiff must prove(1) that the alleged fraudfeasor made a
false representation relating to a present @existing fact; (2) that the alleged fraudfeasor
intended to deceive him; and (3pathhe had a right to rely on the representation made to him.”
Darby v. Waterboggan of Myrtle Beach, In288 S.C. 579, 584, 344 S.E.2d 153, 155 (Ct. App.
1986);Moseley v. All Things Possible, In888 S.C. 31, 36, 694 S.E.2d 43, 45 (Ct. App. 2010),
reh'g deniedJune 24, 2010xert. granted(Mar. 17, 2011)aff'd, 395 S.C. 492, 719 S.E.2d 656
(2011). Furthermore, fraud claims must bepported by clear and convincing evidence.
Moseley 338 S.C. at 36, 694 S.E.2d at 44.

As a preliminary matter, DZ Atlantic argues tiraintiffs have failed to cite to any facts

in the record that would support their clajmpesenting only statemisnin support of the

attorney’s argument. DZ Atlantic argues thatids do not ordinarily “consider statements of
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fact presented only in an attorregargument in determining whredr a genuine issue of material
fact exists sufficient to preclude summary judgment/est341 S.C. at 135, 533 S.E.2d at 337
(Ct. App. 2000). Further, DZ Atlantic argues that eviéra court considers the claims, it should
only do so with regard to those Plaintiffhevrelied on statements by Donnie Curl, as the few
facts that Plaintiffs’ present are all based alleged conduct and statements by Curl. DZ
Atlantic suggests that Plaintiffeave waived this argument asthmse Plaintiffanot collected in
Plaintiffs’ group labeled, “Plaintiff$¥Vho Relied on their Supervisors.”

First, the court agrees with DZ Atlantic that Plaintiffs’ arguments as to its fraudulent
inducement claims are “sparse.” However, the calgo notes that thelements of fraudulent
inducement and the evidence that would supportcthisn are nearly identical to what would be
required under Plaintiffs’ negligent and intentibnasrepresentation claims. These claims are
supported by citations to evidence in the record. The court understands the primary thrust of
Plaintiffs’ argument for fraud ithe inducement to be that DAlAntic supervisors used the per
diem program to attract and retain gawarkers for employment with the company.

Second, it is inappropriate to limit Plaintiffs’ claims to one particular group, Plaintiffs’
group four, when Plaintiffs’ groupingepresented an attempt to clarigsues and when Plaintiffs
made clear that some Plaintiffsash issues with other PlaintiffSeePlaintiffs’ Response to
Defendant’s Motion for Summadudgment at 34, n. 28 [Dkt. NB67]. With regard to Donnie
Curl’s statements, many Plaintiffs claim thatrhade representations to them. For these reasons,
the court will address Plaintiffs’ fraudulent inducement claim.

As noted above, Plaintiffs’ action for frdulent inducement shes common elements
with Plaintiffs’ claim for intentional misreprestation. Accordingly, DZAtlantic reasserts its

argument that, because the Certificate expligidguired the worker to maintain a permanent
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residence fifty (50) miles or more from the waike as well as maintain a temporary residence
while on assignment, Plaintiffs cannot nolaim fraudulent conduct by DZ AtlanticSee Doup
268 S.C. at 326, 233 S.E.2d at 114 (1977) (statingathmadintiff “cannot complain of fraud in
the misrepresentation of the cents of a written instrumenm his possession when the truth
could have been ascertained by f@ading the instrument.”). Aseviously discussed, Plaintiffs
cannot demonstrate that it was reasonable for tteemely on the statements of DZ Atlantic
supervisors when those statements contradicedettjuirements listed in the Certificate of Per
Diem Eligibility and the policies in the Enmptee Handbook. Therefore getlcourt reiterates its
finding that Plaintiffs have not establishedagenable reliance, whicis an element of both
misrepresentation and fraudulent inducement.

Further, the court finds th&laintiffs have not presented sufficient evidence of a clear
and convincing nature that DZtlantic intended not to pay Pidiffs per diem compensation.
Under South Carolina law, promises maaeout future action cannot support fraudulent
misrepresentation unless the alleged fraudfeladrno intention of “doing what it promised at
the time the promises were madd.bm Hughes Marine, Inc. wm. Honda Motor Co., Inc219
F.3d 321, 325 (4th Cir. 2000). Assumiagguendothat Plaintiffs had eablished the reasonable
reliance element, Plaintiffs fail to point to anyidance that DZ Atlantic supervisors intended to
deceive them when the supervisors made statements about what was required for per diem
eligibility. Even if Plaintiffswere negligent or reckless ixmaining per diem eligibility to
Plaintiffs, there is no evidence suggesting thatytmtended Plaintiffs to apply for per diem
compensation only to be subsequently rejecteelfgibility. To the contrary, DZ Atlantic paid
thousands of dollars in per digmayments to employees whairhed eligibility, demonstrating

the company clearly intended to perform for thB&antiffs claiming eligibility. For this reason,
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the court grants summary judgment on DZlaAtic’'s Motion for Summary Judgment on
Plaintiffs’ claims for fraudulent inducement.
Promissory Estoppel

DZ Atlantic seeks summary judgment on Plaintiffs’ promissory estoppel claims on the
basis that Plaintiffs have idgiled no unambiguous promises deaby DZ Atlantic that would
justify Plaintiffs misrepresenting their permaheesidence address in order to claim per diem
eligibility. To establish a clan for promissory estoppel, aghtiff must demonstrate that

1) a party made a promise unambiguous in its terms; (2) the party to whom the

promise is made reasonably relied on phemise; (3) the reliance was expected

and foreseeable by the party who made ghomise; and (4the party to whom

the promise is made sustained injuryeliance on the promise.

Stevens & Wilkinson of S. Carolifac. v. City of Columbia396 S.C. 338, 348, 721 S.E.2d 455,
460 (Ct. App. 2011)eh'g deniedJan. 27, 2012) (citing/oods v. Stat14 S.C. 501, 505, 431
S.E.2d 260, 263 (Ct. App. 1993)). “The applicabildf the doctrine ofpromissory estoppel
depends on whether the refusal to apply it woalttbally sanction the peetration of fraud or
would result in other injustice Citizens Bank v. Gregory's Warehouse, 1287 S.C. 151, 154,
375 S.E.2d 316, 318 (Ct. App. 1988)aft v. S. Carolina Comm'n for Blin@85 S.C. 560, 565,
685 S.E.2d 625, 627 (Ct. App. 2009). BHyues that, ithis case, applyingromissory estoppel
would sanction Plaintiffs’ illicit eceipt of per diem payments.

Plaintiffs’ arguments in suppodf their promissory estoppelaims are similar to those
made in their misrepresentation claims. Ega#y, Plaintiffs claim DZ Atlantic, through the
Certificate of Per Diem Eligibility and througstatements by DZ Atlantic supervisors, made
unambiguous promises and assurances abaitteélms of per diem eligibility and the

consequences for being found ineligible for gemm payments upon which Plaintiffs relied to

their detriment.
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First, Plaintiffs argue that DZ Atlantic umdiguously promised that the only penalty for
being found ineligible for a per diem compgation was reimbursement, not termination.
Plaintiffs argue they relied othis alleged promise contained in the Certificate and that it was
reasonable to rely on DZ Atlantcalleged promise that, if Plaiffs were found ieligible, they
would be required only to repay DZ Atlantic, bubwd not lose their jobs. As discussed in this
order’s breach of contract/wrondftermination section abovéhe Certificate does not so limit
DZ Atlantic’s ability toterminate employees found be ineligible forper diem compensation.
Even if, as Plaintiffs argue, the Certificate injply limited DZ Atlantic’s ability to terminate its
employees, Plaintiffs could ntien argue that the languagethwe Certificate was unambiguous;
the inference of such an argument is tha Knguage is in facambiguous and capable of
multiple meanings. Further, Plaintiffs cannot pamany oral assurances or promises that they
would not be fired for being founideligible for per diem or thabZ Atlantic would not report
the termination to Duke. Because Plaintiffemmat direct the court to any specific, unambiguous
promises that would in any way limit DZ Atlacis ability and right toterminate its at-will
employees, Plaintiffs fail to estadh the first element for proving prima facie case of
promissory estoppel. Therefore, the court tg@Z Atlantic’'s summar judgment motion as to
Plaintiffs’ claims for promissory estoppel iregard to alleged promises not to terminate
ineligible employees.

Second, Plaintiffs allege that theiupervisors made unambiguous promises and
assurances about the terms for per diem eligibBpecifically, Plaintiffgpoint to statements by
DZ Atlantic supervisors indicatinthat Plaintiffs would be eligie for per diem if they could
submit two proofs of a permanensidence fifty (50) miles or mie from the Plaintiff's work

site. Plaintiffs who relied on #ir supervisor's statements redimg per diem eligibility were
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later investigated as a result of applying fod aeceiving per diem payments. Following their
investigation, DZ Atlantic deternmed that these Plaintiffs were not, in fact, eligible and
terminated these employees for falsifying their per diem eligibility forms. As discussed above,
Plaintiffs who relied on stateminby DZ Atlantic supervisors as to what was required for per
diem eligibility and who also listed addressesvhich they only had minimal or no connections
cannot now rely on those statements. To the extent there were stateaeatsy DZ Atlantic’s
supervisors that obscured what was requireghrtive a person’s “permanent residence,” no
Plaintiffs could reasonably claim thataintaining a “permanent residena@eansthe address
listed on one’s license. Second, B#antic argues persuasivelyahany Plaintiff who conflated
proof of permanent residence with the facpefmanent residence and provided a false address
acted inequitably such that this court shoulot grant that Plaintiffany equitable relief.
Furthermore, Plaintiffs were required to sign the Certificate of Per Diem Eligibility, and in doing
so, each Plaintiff certified the truémd accuracy of the adehs listed as a permanent residence.
Finally, the group of Plaintiffsliscussed above who claim thhey were encouraged to
modify their per diem eligibility status to bernsidered local employees in order to keep their
jobs reassert their claims inetlpromissory estoppel contexthis argument is unpersuasive here
for the same reason it was unpersuasivilie misrepresentation contexteliance on a promise
consisting solely of at-will employment is unreasonable as a matter of law since such a promise
creates no enforceable rights in favor of theplelyee other than the right to collect wages
accrued for work performedWhite 807 F. Supp. at 1219-20. As discussed above, Plaintiffs
Shepherd and Adams contend that statemerdde by DZ Atlantic supervisors were not
necessarily about keeping thgobs, but suggested more broadly that renouncing per diem

eligibility “would not be held against” employeand “no questions would be asked.” Plaintiffs
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claim to have changed their addresses iramek on these statements and were subsequently
investigated. However, neither Adams nor Sheplave asserted a geneiissue of material
fact as to whether they reasonably relied on teesements because thegsentially admit that
they were not eligible for per diem..
Waiver
DZ Atlantic claims that it isentitled to summary judgmewi all of Plaintiffs’ claims
because all DZ Atlantic’s empyees signed an Authorization for Release of Information form,
which included the following waiver:
IN WITNESS WHEREOF, | hereby releasélatic from any and all liability for
damage of whatever kind to me, my faymiheirs, associates, representatives, or
agents as a result of my being granted or denied a clearance for access to any
nuclear power station.”
See e.g.Exhibit 16, Bumgarner Exhibits, Authorizati for Release of Information form, [Dkt.
255-5 at 24].
In their reply to DZ Atlantic’s Motion forlSummary Judgment, Plaintiffs point to the
following language containad the same document:
“I hereby release anyone addressed abovist[avhich includes past and present
employers] who gives information about rire the course of an investigation
covered by this authorization, from anydaall liability for damages of whatever
kind to me, my family, heirs or associatesa result of giving such information;
“EXCEPT, I do not release anyone who gives information that is knowingly false,
deliberately, intending to harme or any one of my fanyil heirs or associates.”
1d.%

DZ Atlantic is correct in its assertion thakculpatory contracts, while having been

upheld under the notion that parties are freecdatract as they please are still generally

37 Plaintifis do not challenge DZ Atlantic’formulation of the law regarding exculpatory
language in contracts. The court, howevesagiees with DZ Atlantic’s interpretation of the
impact of the waiver provision in this case.
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disfavored and must be strictjonstrued against the partyathrelies on the contract. See
McCune v. Myrtle Beacindoor Shooting Range, In@864 S.C. 242, 249, 612 S.E.2d 462, 465-
66 (Ct. App. 2005)Eisher v. Steven855 S.C. 290, 295, 584 S.E.2d 149, 152 (Ct. App. 2003).

In order for an exculpatory contract to bpheld, the injury fowhich a party seeks
indemnification must be specific, not general in natuB2eMcCune 364 S.C. at 249, 612
S.E.2d at 465-66 (upholding an exculpatogntcact where the agreement was voluntarily
entered into and which stated with spedyicthat the plainff assumed both known and
unknown risks, and the plaintiff relsed the defendant from liabilifgr its own negligence). In
addition, exculpatory contracts mustt contravene public policySeePride v. S. Bell Tel. &
Tel. Co, 244 S.C. 615, 619-20, 138 S.E.2d 155, 15364) (“[O]ur decisions recognize the
general principle that osiderations of public policy prohikeét party from protecting himself by
contract against liability for rgeigence . . . when the partiesarot on roughly equal bargaining
terms.”).

In this case, the injury from which DZ Atlao seeks indemnity is any injury arising out
of loss of access to nuclear facilities. This is pinecise injury Plaintiffmow claim. Therefore,
the court finds that the exculpatory language is $ipesmough to pass the firprong of this test.

As for public policy, the court finds DZ Atlants requirement that Plaintiffs sign the
release as a condition of emphognt created an unequal bargag situation, such that the
waiver could violate public policy. See e.g., Waggoner v. Nags Head Water Sports, 14t.
F.3d 1162 (4th Cir. 1998) (“Only where ‘it is nesary for [the plaintiff] to enter into the
contract to obtain something of importance iisn which for all practical purposes is not
obtainable elsewhere’ willunequal bargaining power’ void axculpatory clause.”) (quoting

Hall v. Sinclair Refining Co89 S.E.2d 396, 398 (N.C. 1955¢ee also Kocinec v. Pub. Storage,
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Inc., 489 F. Supp. 2d 555, 560 (E.D. Va. 2007) (notirag #xculpatory progions in contracts
are void when imposed by an emplogsra condition of employment).

South Carolina courts have not discusse@tiwr exculpatory contracts agreed to as a
requirement of employment are void as agamsilic policy. In support of its argument, DZ
Atlantic citesMcCleskey v. Vericon Res., In689 S.E.2d 854, 856 (Ga. Ct. App. 2003), a case
in which the Court of Appeals of Georgia foutitat the plaintiff whaosigned an employment
contract which included excwdpory language releasing his gloyer from any and all claims
stemming from a background check was barrethfpursuing a negligee claim against the
employer. TheMicCleskeycourt did not engage in a lengthyadysis of the exculpatory contract,
holding only that such contracts are generally accepted in Georgia “absent evidence of gross
negligence or willful or wanton misconduct.ld. (citing Hall v. Gardens Svcs332 S.E.2d 3
(Ga. Ct. App. 1985)) (“Exculpatorglauses in contracts in Geaagare valid and binding and not
void as against public policy where the baildrenees himself from his own negligence, except
for that negligence which amounts to willfahd wanton misconduct.”). Given the lack of a
broader public polig analysis inMcCleskeythis court is more peusded by the case law noted
above from Virginia and North @alina, finding that, in the publipolicy analysis, consideration
must be given to the bargaining positions of the parties. Consequently, the court finds that the

waiver does not bar Plaintiffsom bringing this action.
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DZ Atlantic’s Counterclaims®®

DZ Atlantic seeks summary judgment @s counterclaims for unjust enrichment,
promissory estoppel, and conversion “against ain@ffs who have admittkto falsification of
Certificates of Per Diem Eligibility* While DZ Atlantic seeks summary judgment on three
counterclaims, it seeks only one reméUyDz Atlantic requests threturn of the per diem
monies paid to those Plaintiffs whom it cends lied about their pmanent residences or
otherwise llicitly misrepresented their resideninformation in order to receive per diem
payments to which they were not entitledTo prevail on summary judgment for its
counterclaims, DZ Atlantic must demonstrate ttiegre is no genuine isswas to any material
fact and that it is entitled to summary judgment as a matter ofSaefed. R. Civ. P. 56(a);
Celotex Corp.477 U.S. at 323.

A. Unjust Enrichment

In order to establish unjust enrichment, DHaAtic must establish that it 1) conferred a

benefit on the plaintiff, 2) that the plaintiff déged that benefit; and 3) that retention of the

3 Dz Atlantic filed @unterclaims for unjust eichment, promissory ésppel, conversion, fraud,
intentional misrepresentation, dach of duty of loyalty and civiconspiracy. It moves for
summary judgment only on its counterclaims €mjust enrichment, promissory estoppel and
conversion, but expressly presentkd other causes of action.

% In this group of Plaintiffs DZ Atlantic includes AnthonyChappell, Dickert, Ernandez,
Ertzberger, G. Evatt, R. Evatt, B. Evett, Is&elly, B. McGuffin, K. McGuffin, Oliver, Parham,
Price, Prince, Rhodes, Smith, Spoone, Ssttlerevino, and Winchester from th&nthony
litigation. DZ Atlantic includes Adams, Byer€lary, Ford, Harris, Lanning, Mayfield, Moore,
Reese and Robinson from tAdamditigation.

0 To the extent DZ Atlantic seeks summary jodmt on multiple claims, the court finds that DZ
Atlantic is entitled to no more than onecovery from a particular PlaintiffSee Collins Music
Co. v. Smith332 S.C. 145, 147, 503 S.E.2d 481, 482 (Ct. App. 1998) (“It issetled in this
state that there can be no double recoveryafgingle wrong and a plaintiff may recover his
actual damages only once.”) (internal quotation marks omitted).
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benefit by the plaintiff under the gecular circumstances of thesmwould “make it inequitable
for the [plaintiff] to retain it without paying its valueQHG of Lake City, Inc. v. McCutcheon
360 S.C. 196, 202-03, 600 S.E.2d 105, 108 (Ct. App. 200ddhis case, the first two elements
are undisputed: DZ Atlantipaid per diem compensation to Plaintiffs and Plaintiffs realized the
benefit of additional pay. However, DZ Atlantic argues that it meets the third prong of the test
because it would be unjust for those Riffm who admittedly falsified or otherwise
misrepresented their residence information on t@ertificate of Per Diem Eligibility to retain
their per diem payments. Plaintiffs contenattit would be inequitable for DZ Atlantic to
collect per diem repayments from them becausatffs testified in their depositions that DZ
Atlantic supervisors misrepresented the requirgséor per diem eligibity, misrepresented the
purpose of the per diem program and enticed Hfigind participate in the per diem program,
either with knowledge that some Plaintiffs didt meet the program’s specific requirements or
without regard for whether Pldifis were actually eligible fothe per diem program. Upon
review of the record, thcourt notes that, although the eeg®s language of the Certificate and
Employee Handbook rendered Plaintiffs’ reliance arguments unreasonable as related to the
alleged conduct and statements of DZ Atlag@rsonnel, Plaintiffs hee provided sufficient
evidence of conduct and statements by DZ mitapersonnel to creata genuine issue of
material fact as to whether it is inequitaliter Plaintiffs to retain the benefits under the
circumstances of this case. For this reagmcourt denies DZ Attdic’'s Motion for Summary
Judgment on its unjust enrichment counterclaim.

B. Promissory Estoppel

To prevail on its claim for promissogstoppel, DZ Atlantic must prove

1) a party made a promise unambiguous in its terms; (2) the party to whom the
promise is made reasonably relied on phemise; (3) the reliance was expected
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and foreseeable by the party who made ghomise; and (4the party to whom
the promise is made sustained injuryeliance on the promise.

Stevens & Wilkinson of S.C., In896 S.C. at 348, 721 S.E.2d at 460 he applicability of the
doctrine of promissory estoppel depends on twdrethe refusal to apply it would virtually
sanction the perpetration of fraudwould result in other injustice Citizens Bank297 S.C. at
154, 375 S.E.2d at 318raft, 385 S.C. at 565, 685 S.E.2d at 627.

DZ Atlantic contends that Plaintiffs mada unambiguous promise that they met the per
diem eligibility requirements when they signaedCertificate of Per Diem Eligibility claiming a
permanent residence fifty (50) miles or more frtvair work site. DZAtlantic claims it was
entitled to rely on the truth of these promisewd that their reliance on these promises was
foreseeable by Plaintiffs. Finally, DZ Atlanttaims that by paying per diem compensation in
reliance on Plaintiffs’ promise duffered a monetary injury.

Plaintiffs argue that DZ Atlantic cannot afaiit was reasonable irelying on the address
information provided on PlaintiffCertificates of Per Diem Eligility because Plaintiffs have
provided evidence that DZ Atlantic supervisarade various misrepresentations concerning per
diem eligibility that contributed to Plaifiit’ certification of allegedly misleading address
information** As discussed above, manyaiPkiffs have testified thabz Atlantic supervisors
misrepresented the requirements and pdiamderlying the per diem program, and that
supervisors allegedly made such statements veltsie encouraging someadhitiffs to enroll in

the program despite their knowledge or willful ignorance of fés’ ineligibility of the

“1 Whether DZ Atlantic knew that its supemis were advising Plaintiffs concerning the
requirements for per diem eilmjity or encouraging Plainffs to apply for per diem
compensation regardless of their true eligibilitggents another unresolved question of fact that
would impact whether the company was reasonebits reliance on Plaintiffs’ Certificates of
Per Diem Eligibility.
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program. The court finds that Plaintiffs’ evideraeates genuine issues rafterial fact as to
whether DZ Atlantic contributedo Plaintiffs’ actions in clan eligibility for per diem and
whether it was reasonable for DZ Atlantic tdyren the informationprovided in Plaintiffs’
Certificates. Accordingly, the court denies Bdantic's motion for summary judgment on its
promissory estoppel counterclaims.

C. Conversion

The South Carolina Supreme Court hadingel conversion as‘the unauthorized
assumption in the exercise of the right of orghg over goods or personal chattels belonging to
another to the exclusion of the owner's righ&Sl Med. Servs., Inc. v. CB01 S.C. 493, 498,
392 S.E.2d 789, 792 (1990). When, as here, momele subject of the conversion claim,
definite sums must be capable of being identifiel. DZ Atlantic contendshat it is entitled to
summary judgment as a matter of law becauisPlaintiffs who applied for and received per
diem payments by misrepresenting their permaresitiences had no right to such payments.

Plaintiffs argue that a genuingsue of material fact exists regarding whether Plaintiffs
were authorizetf to receive the payments. Here again, Plaintiffs testified that DZ Atlantic
supervisors misrepresented the requirementpdodiem eligibility, misrepresented the purpose
of the per diem program, and encouraged Plairttffsarticipate in theer diem program despite
their knowledge and/or willil ignorance of Plaintiffs allegadeligibility for the program.

Because Plaintiffs provided some evidence atAtlantic’s supervisors indicated that

they were eligible or would be eligible if theyovided the requested documg an issue of fact

*2 The court suggests a distinction betweemdesligible for per diem payments and being
authorized to receive per diem payments. Eligyhs determined by the requirements listed on
the Certificate of Per Diem Eligibility, but ddrization may arise from other statements or
actions, in this case, by DZ Atlantic supervisors.
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exists as to whether DZ Atlantic supervisors authorized per diem payments to Plaintiffs.
Consequently, the court denies summanggment on DZ Atlantis counterclaim for
conversior.
CONCLUSION

For the foregoing reasons, the coOGRANTS IN PART AND DENIES IN PART
Defendant’s Motion for Summagdudgment [Dkt. No. 228 in 89-cv-02383-JMC; Dkt. No. 169
in 8:09-cv-02942-JMC]. The court grants summnadgment in favor of DZ Atlantic on
Plaintiffs’ claims but denies summary judgment on DZ Atlantic’s counterclaims.

IT 1S SO ORDERED.

United States District Judge
Greenville, South Carolina
November 14, 2012

*3To be clear, the court notésat the resolution of DZ Atlantic’s summary judgment motion on
Plaintiffs’ claims was largely dependent on the ipalar claims assertdaly Plaintiffs, Plaintiffs’

at-will employment status, and the reasonableness of Plaintiffs’ reliance on statements by DZ
Atlantic supervisors in light of language the Certificate and the Employee Handbook which
required Plaintiffs to complete forms truthfulgnd to refrain from relying on supervisor's
statements advising them to do anything intcvention of companpolicy. Conversely, the
resolution of DZ Atlantic’s request for sunany judgment on its counterclaims is precluded
because there are genuine issues of materiavfach must be resolved concerning whether DZ
Atlantic’s actions amount to an equta bar to its claims for repayment.
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