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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ANDERSON/GREENWOOD DIVISION

Matthew Dustin Perry, ) Civil Action No.: 8:10-cv-02436-RBH
Petitioner, ))

V. § ORDER

Warden Lieber Correctional Institution, : )
Respondent. : ) )

Currently pending before the Court arg) Petitioner's Petition for Writ of Habeas
Corpus [Docket #1]; (2) Respondent’s Mmti for Summary Judgment [Docket #14]; (3
Petitioner's Motion for Discovery [Docket #33]; and (4) Petitioner's Motion to Expand the Req
[Docket #34]. These matters are before theurt after the issuance of the Report arn
Recommendation (“R&R”) of United States Magistrate Judge Jacquelyn D. Aubtithe R&R,
the Magistrate Judge recommends that tleeirCgrant the Respondent’s Motion for Summalr
Judgment as to the Petitioner's 8 2254 claim and deny the Petition.

Procedural History and Factual Background

In the instanpro se Petition for Writ of Haleas Corpus, the Petitioner raises the followir
six issues: (1) trial counsel was ineffective because he changed the wording of Petitiamer
se motion to dismiss all charges; (2) trial counagls ineffective by failingo move to quash the
two direct indictments(3) trial counsel was ineffectivby failing to call forth exculpatory

witnesses; (4) trial counsel was ineffective by failing to move to quash the duplicitous m

YIn accordance with 28 U.S.C. § 636(b)(1)(B) and Local Civil Rule 73.02 (D.S.C.), this
matter was referred to United States Magistrate Judge Austin for pretrial handling.
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indictment; (5) prosecutorial misconduct; and {6l counsel was ineffective by failing to movg
for a directed verdict on the armed robbery charge.

This matter was initiated on Septemid&;, 2010. On December 16, 2010, the Respond
filed a Motion for Summary Judgment. Selsently, the Petitioner filed a Response |
Opposition. The Magistrate Judge issued an R&R on April 29, 2011, in which she recomn
that the Court grant summary judgment in favor of the Respondent. On May 16, 201}
Petitioner filed timely objections to the R&R.

The procedural history and factual background in this case are clearly summarized
Magistrate Judge’s R&R. As the parties do not appear to object to the Magistrate Jy
recitation of the procedural history or factual fimgl, they need not be restated here. The Co
hereby incorporates by reference pages two through seven of the R&R. [Docket #28, pp.4

Standard of Review

The Magistrate Judge makes only a recommendation to the Court. The recommen
has no presumptive weight. The responsibility to make a final determination remains wit
Court. Mathews v. Weber, 423 U.S. 261, 270-71 (1976). The Court is charged with makitey 3
novo determination of those portions of the R&®R which specific objection is made, and th
Court may accept, reject, or modify, in whole or in part, the recommendation of the Magis
Judge or recommit the matter with instructions. 28 U.S.C. 8§ 636(b)(1).

The Court is obligated to conductda novo review of every portion of the Magistrate
Judge’s report to which objections have been fildd. However, the Court need not conduct
de novo review when a party makes only general and conclusory objections that do not dire
Court to a specific error in the Magistraleidge’s proposed findings and recommendatiof

Orpiano v. Johnson, 687 F.2d 44, 47-48 (4th Cir. 1982). Irethbsence of a timely filed specifig
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objection, the Magistrate Judge’s conclusions are reviewed only for clear Ssddiamond v.
Colonial Life & Accident Ins. Co., 416 F.3d 310, 315 (4th Cir. 2005).
The Antiterrorism and Effective Death Penalty Act of 1996

The Court’s review of collateral attacks on state criminal convictions is governed by
parameters set forth in the Antiterrorism dgffiective Death Penalty Act of 1996 (“AEDPA”).
Under the AEDPA, a federal court may only grant habeas corpus relief under Section 22
with respect to a claim adjudicated on its meintsa state court proceeding if that state court]
adjudication: (1) “resulted in a decision thats contrary to, ornvolved an unreasonable
application of, clearly established Federal law,determined by the Supreme Court of the Unit
States” or (2) “resulted in a decision that vii@sed on an unreasonable determination of the fg
in light of the evidence presented in tBtate court proceeding.” 28 U.S.C. 8§ 22546 Frazer
v. South Carolina, 430 F.3d 696, 703 (4th Cir. 2005).

The proper analysis for establishing whether there exists an “unreasonable determi
of the facts in light of the evidence presentedhia State court proceeding” is framed by Sectig
2254(e)(1), which provides that the findings attf by a state court are entitled to a “presumptig
of correctness,” and the petitioner must bear ltarden of rebutting that presumption by “cleg
and convincing evidence.See 28 U.S.C. § 2254(e)(1). As such, federal courts must acc
“considerable deference in their review of state habeas proceediogst™v. True, 403 F.3d 171,
178 (4th Cir. 2005) (citingMlliams v. Taylor, 529 U.S. 362, 412-13 (2000)).

“A state court’s determination that a clalacks merit precludes federal habeas relief

long as ‘fairminded jurists could disagree’ ¢me correctness of the state court’s decisior].

Harrington v. Richter, 131 S. Ct. 770, 786 (U.S. 2011) (quotiigrborough v. Alvarado, 541

U.S. 652, 664 (2004)). Under the AEDPA, a state court’s decision “must be granted a defe
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and latitude that are not in operation” whee ttase is being considered on direct revikvat

785. Moreover, a review of a state couecidion under the AEDPA standard does not requ
an opinion from the state court explaining its reasonsieg.id. at 784 (finding that “[t]here is
no text in [§ 2254] requiring a statement @asons” by the state court). If no explanatig

accompanies the state court’'s decision, a federal habeas petitioner must show that there

reasonable basis for the state court to deny rdlief. Pursuant to § 2254(d), a federal habeas

n

was

court must (1) determine what arguments or tiesosupported or could have supported the state

court’s decision; and then (2) ask whether it isgilgle that fairminded jurists could disagree th
those arguments or theories are inconsistatit the holding of a priodecision of the United
States Supreme Couitd. at 786. Thus, “[a]s a condition for obtaining habeas corpus fron

federal court, a state prisoner must show thatstate court’s ruling on the claim being present

in federal court was so lacking in justiftean that there was an error well understood amd

comprehended in existing law beyond any possibility for fairminded disagreererat786-87.

“If this standard is difficult to megethat is because it was meant to bkel” at 786. Section

2254(d) codifies the view that habeas corpus iguard against extreme malfunctions in the state

criminal justice system,” not a substitute for ordinary error correction through apigkétjtioting
Jackson v. Virginia, 443 U.S. 307, 332 n.5 (1979)).
Discussion
The Petitioner's first objection is directed tite Magistrate Judge’s finding as to hi

allegation of prosecutorial misconduct. Specifically, the

Petitioner argues that his Due Process rights were violated by the

Prosecutorial Misconduct. Accardy to South Carolina Rules of

Criminal Procedure, Rule 2(a), and S.C. Code Ann. 8§ 17-23-160, the

Petitioner was to be brought before a magistrate judge to be given
notice of his right to request a preliminary hearing. This hearing
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would have been requested by the Petitioner and the conspiracy and
kidnapping charges may have bedgismissed|.] . . . Prosecution’s
actions in gaining the indictmé denied the Petitioner his due
process rights, which if had been [ilnvoked, the trial of the Petitioner
may have ended differently.

Objections, p.2. The test for “prosecutorimisconduct has two elements: (1) whether the

prosecutor’s remarks or conduct was improper, and (2) whether such remarks or cg

prejudicially affected the defendant’s substantial rights so as to deprive [him] of a fair ti

nduc

ial.

United States v. Francisco, 35 F.3d 116, 120 (4th Cir. 1994). This ground for relief was included

in the Petitioner’'s application for post-conviction relief (“PCR”), which was filed on April 1

4,

2006. Based on the Petitioner’s limited testimony relating to this claim at the PCR hearing, the

PCR court found that the Petitioner failedpmduce any evidence of improper conduct by the

prosecutor, which is a finding the Magistrate Judge concludes is supported by the record.

carefully combing through the record in this catbes Court agrees with the Magistrate Judgef

conclusion that “the PCR court’s dismissalR#titioner’s claim of prosecutorial misconduct was

Afte

S

not an unreasonable application of federal law because Petitioner failed to show any miscpndu

by the prosecutor that made Petitioner’s trial so unfair that Petitioner’s conviction was a ¢

of due process.” R&R, p.2Gee Donnelly v. DeChristoforo, 416 U.S. 637, 643 (19743¢e also

enia

Harrington, 131 S. Ct. at 785 (“A state court’s determination that a claim lacks merit preclyides

federal habeas relief so long as ‘fairmindedsisicould disagree’ on the correctness of the state

court’s decision.”). Further, the Petitioner has thile demonstrate that the state court’s decisipn

was based on an unreasonable determination ofatiie in light of the evidence presented in the

state court proceedin@ee 28 U.S.C. 8§ 2254(d) & (e)(1). Thus, the Petitioner is not entitled

habeas relief on this ground.




The Petitioner's remaining objections are directed at the Magistrate Judge’s findings
respect to the Petitioner’s various allegations of ineffective assistance of counsel. To es
ineffective assistance of counsel, the Petitionestnslnow that his attorney’s performance wg
both deficient and prejudicial to his defen&xickland v. Washington, 466 U.S. 668, 687-88
(1984). To satisfy # first prong of theStrickland test, the Petitioner must show that hi
attorney’s representation fell below “an objective standard of reasonableliess. 687. There
is a strong presumption that attorney’s conduct falls within the wide range of reasonal

professional assistance, and the Court’s scrutiny of the attorney’s performance must be

deferential.ld. at 688-89. The second prong of tBeickland test requires that “the defendant

must show that there is a reaable probability thathut for counsel’s unprofessional errors, the

result of the proceeding would have been differeiat.’at 694. The United States Supreme Col
has recently cautioned federal habeas cotwts'guard against the danger of equatin
unreasonableness und8&rickland with unreasonableness umdge 2254(d). When § 2254(d)
applies, the question is not whether counsel’'s actions were reasonable. The question is \
there is any reasonable argument that counsel satiStreckland’'s deferential standard.”
Harrington, 131 S. Ct. at 788. The Court noted that while “[s]Jurmounfitrickland’s high bar
is never an easy task[,]’ . . . [e]stabiisg that a state court’s application 8frickland was
unreasonable under § 2254(d)ai$ the more difficult.”1d. (quoting Padilla v. Kentucky, 130 S.
Ct. 1473, 1485 (U.S. 2010)).

The Magistrate Judge’s R&R sets out in grdetail all of the findings made by the stat
PCR judge. After review of the record in tlaase, the Magistrate Judgetermined that the
Petitioner cannot demonstrate that the PCR tcanreasonably misapplied clearly establishe

federal law as decided by the Seime Court in rejecting these claims or that the PCR court m
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objectively unreasonable factual findingee Williams, 529 U.S. at 410; 28 U.S.C. § 2254(d).

In his objections to # R&R, the Petitioner makes little effort to demonstrate how these findi

are incorrect. In fact, the Petitioner’'s objecti@re little more than a reassertion of the claims
advanced in this case. This Court has céefieviewed all of the objections made by thg

Petitioner and has conducted the requatechovo review. Having done so, the Court is left with

the firm conviction that the Magistrate Jutggyeecommended dispositn is correct, and the

Petitioner has failed to show that the state ceuriling on his ineffective assistance of couns

ngs

A} %4

claims “was so lacking in justification thdtere was an error well understood and comprehendged

in existing law beyond rey possibility for faiminded disagreementMarrington, 131 S. Ct. at

786-87. The Petitioner has failed to show that the state court unreasonably Sypdieahd or

that it made unreasonable factual findings regardisgneffective assistance of counsel claims,

Having thoroughly reviewed the entire record, the Petitioner’s objections, and the appli

law, the Court finds that the #@ner has not shown #t the state court proceeding “(1) resulted

in a decision that was contrary to, or involvad unreasonable application of, clearly establish
Federal law, as determined by the Supreme tColithe United Statespr (2) resulted in a

decision that was based on an unreasonable detromnof the facts in light of the evidencq

cable

1%
o

presented in the State court proceeding.” 28 U.S.C. § 2254(d). Accordingly, the Petitigner’s

objections are all overruled.

Conclusion

Based on the foregoing, it BRDERED that the Magistrate Judge’s R&R is adopted and

incorporated herein by reference, the eslent’'s Motion for Summary Judgment [Docket #14
is GRANTED, and the Petitioner’'s Petition for Writ éfabeas Corpuocket #1] isDENIED.

The Petitioner’'s other pending motions &&OT.

d




It is FURTHER ORDERED that a certificate of appealability BENIED because the
Petitioner has failed to make “a substantial simgwof the denial of a constitutional right.” 28
U.S.C. § 2253(c)(2).

IT IS SO ORDERED.

s/ R. Bryan Harwell

R. Bryan Harwell
United States District Judge

Florence, South Carolina
September 27, 2011




