Dickerson v. McCabe

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ANDERSON/GREENWOOD DIVISION

Joseph Dickerson, ) Civil Action No.: 8:11-cv-01412-RBH
Petitioner, ))

V. ; ORDER

Warden Wayne McCabe, Liber : )

Correctional Institution, )
Respondent. : ) )

Petitioner, a state prisoner proceeding se initiated this suit by filing his Petition under
28 U.S.C. § 2254 for Writ of Habeas CormursJune 13, 2011. [§ 2254 Petition, Doc. # 1.] This
matter is now before the Court with thegeet and Recommendation (“R&R”) of United States
Magistrate Judge Jacquelyn D. Ausfited on May 18, 2012. [R&R, Doc. # 35.] In her R&R, the
magistrate judge recommends that Respondent’s Motion for Summary Judgment [Doc. # 1§

granted. Petitioner timely filed objectidrte the R&R.[Obj., Doc. # 44.]

! This matter was referred to Magistrate Judge Austin pursuant to 28 U.S.C. § 636(b)(1)(B
and Local Rule 73.02, D.S.C.

On July 23, 2012, nearly twenty days after the deadline to file objections had passed,
Petitioner filed additional objections to the R&R, although he had already managed to file
nineteen pages of objections by the original deadl®eeAddendum, Doc. # 47, at 1-11.]

Further, on July 5, 2012, the Court specifically denied Petitioner an extension of time to f

Doc. 49

D] be
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objections, as Petitioner had failed to show good cause and had already been given a thirty-

day extension.§eeText Order, Doc. # 43.] Thus, the additional objections from Petitioner
are untimely and do not warrant consideration by this Cbhartby v. South Carolina355

Fed. App’x 751, 751 (4th Cir. 2009) (“The district court was under no obligation to consid
[a party’s] objections because they were untimely.”). However, out of an abundance of
caution, the Court has reviewed Plaintiff's additional objections and finds they do nothing
more than restate and expand his arguments regarding procedural fypasddgndum,

Doc. # 47, at 1-11.] The Court has addressed this issue herein and finds the objections
without merit.

Dockets.Justia.com


http://dockets.justia.com/docket/south-carolina/scdce/8:2011cv01412/183265/
http://docs.justia.com/cases/federal/district-courts/south-carolina/scdce/8:2011cv01412/183265/49/
http://dockets.justia.com/

Background?

On September 24, 2002, after a previous trial ended a hung jury, Petitioner was convicted

by a jury for drug-related offences and sententedwenty-five years imprisonment, to run
consecutive to the twenty-five year sentence leonarently serving for armed robbery convictions.

Petitioner appealed his case to the South Car@wurt of Appeals, alleging that the lower
court erred in denying his motion for a directeztdict. The South Carolina Court of Appeals
affirmed Petitioner’s conviction in July 2004.

On March 28, 2005, Petitioner filed an application for post-conviction relief (“‘PCR”

alleging numerous grounds, which was dismissed on December 16, 2008. The dismissa
amended on May 29, 2009, to address issues raisexdiant to South Carolina Rule of Civil
Procedure 59(e). Petitioner, through counsel, filgetiion for writ of certiorari contesting the PCR
court’s finding on only one ground: that trial coahwas ineffective for failing to obtain or to
present during trial exculpatory testimony. Inrh@011, the South Carolina Supreme Court denied
the petition for certiorari. On June 7, 2011, Petitrdiied his § 2254 Petition raising the following

issues:

Ground One:  The trial court’s denial of a directed verdict was objectively
unreasonable based on the facts presented during trial; and the
appellate court's subsequent denial was also objectively
unreasonable based on the facts presented during trial.

Ground Two: The state courts erred in failing to find counsel ineffective when
counsel failed to obtain andgsent exculpatory testimony, thus
denying Petitioner the right to present favorable witness for his
defense.

® The facts and procedural background, with citations to the record, are more thoroughly
discussed in the magistrate’s R&RBeeR&R, Doc. # 35, at 2-13.]
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Ground Three: The PCR court erred in failing tind counsel ineffective for
failure to adequately prepare for trial.

Ground Four: The PCR court erred in failing tind counsel ineffective for
failing to object to certain evidence, mainly counsel’s failure to
challenge the handling of the drugs.

Ground Five:  The PCR court erred in failing tind counsel ineffective for
failing to obtain a copy of Petitioneffisst trial transcript in order
to impeach the State’s witnesses during the second trial.

Ground Six: The PCR court erred in failing tind counsel ineffective for
failing to obtain a copy of the Bond hearing transcript which
would corroborated Petitioner’s version of events.

On October 3, 2011, Respondent timely filed his Motion for Summary Judgment, along \

a return and memorandum in support. [MBumm. J., Doc. # 19-20.] Because Petitioner i

proceedingro se the magistrate judge entered an order pursus&dgeboro v. Garrisqrb28 F.2d

309 (4th Cir. 1975), on October 4, 2011, adviddagitioner of the motiofor summary judgment

vith

U7

procedures and the possible consequences if he failed to adequately respond. Petitioner filed h

Response in Opposition to the Summary Judgment Motion on November 17, 2011, to W
Respondent filed a Reply.

Standard of Review

The magistrate judge makes only a recommendation to the district court.
recommendation has no presumptive weight. The responsibility to make a final determing

remains with the district courtathews v. Weber23 U.S. 261, 270-71 (1976). The Court iS

charged with making de novodetermination of those portions of the R&R to which specifi¢

objection is made, and the court may accepgctgjor modify, in whole or in part, the
recommendation of the Magistrate Judge, or recommit the matter with instructions. 28 U.S

636(b)(1).

hich

The

htion

C.8§




The court is obligated to conduai@novaeview of every portioof the Magistrate Judge’s

report to which objections have been filletd. However, the court need not condudeanovaeview

7

when a party makes only “general and conclusorgailgns that do not direct the court to a specifi
error in the magistrate’s proposed findings and recommendat@rnsano v. Johnsaré87 F.2d 44,
47 (4th Cir. 1982) ([D]e novoreview [is] unnecessary in . .itistions when a party makes genera
and conclusory objections that do not direct thartto a specific error in the magistrate’s proposed
findings and recommendation.”). The Court reviewydoi clear error in the absence of a specifi¢
objection. See Diamond v. Colonial Life & Accident InSo., 416 F.3d 310 (4th Cir.2005).
Furthermore, in the absence of specific objectiotse¢dr&R, this Court is not required to give anyf
explanation for adopting the recommendati®@eDiamond 416 F.3d at 318 amby v. Davis718
F.2d 198 (4th Cir. 1983).
Discussion

Petitioner raises seven objections to the R&Rich the Court digatcsses as appropriately

grouped below.

I. Procedural default

Petitioner first argues that the magistrate erred in applying procedural default to Groyinds
Three, Five, and Shof his § 2254 Petition. [Obj., Doc4#, at 5-6, 14—18.] Specifically, Petitioner
argues that hPCF appellat.counsefiled a brief containin¢only oneissue anc thaicounse should
have filed a brie pursuar to Ander:v. Californig, 386 U.S. 738 (1967) arJohnson v. Sta, 294

S.C 310 364 S.E.2¢201(1988), which would have allowed Petitioner to present the iggoese

* Petitioner does not include Ground Four, whiclsabso procedurally defaulted, in his
objections. To the extent he intended to include Ground Four, it lacks merit for the same
reasons discussed herein.




[Id. at 4-5.] This failure, posits Petitioner withaiting any applicable authority, “render[s] the
state’s corrective process inadequatkl’ &t 6.]

Petitioner’s objection is without merit. Petitiorm@ncedes that the grounds at issue were n
submitted to the appellate cousdeObj., Doc. # 44, at 5-6, 14-18us, in spite of Petitioner’'s
contention to the contrary, the law is clear tt@d&ims which were not presented to the South
Carolina Supreme Court are procedurally barred. & biesms were adequately raised in the PCH
process and rejected by the PCR court. Howeveratture to present these claims in the petitior
for writ of certiorari is fatal absent a showing of cause, prejudice and/or actual innocen
Mendenhall v. Cohemo. 3:10-1868, 2011 WL 1119178, at *6 (ICSMarch 4, 2011), report and
recommendation adopted by 2011 WL 1119065 (D.S.C. March 24, 2011).

In his second and third objections, Petitioner asghat he did, in fact, have cause for not
submitting the issues in Grounds Three, Five, @indo the appellate courts. [Obj., Doc. # 44, af
6-9, 14-15.] In these objections, Petitioner again arpa¢fe was not afforded the opportunity to
file a pro sebrief rasing these issues, and that his PCRIg@eattorney’s failure to either file a
Johnson/Anderbrief, or include these issues in theebfield by counsel, amounts to a showing of
cause.ld.]

In the context of procedurally barred e, if a federal habeas petitioner can shotin (1)

cause’ for noncompliance ith the state rule[,]'and (2) “‘actual prejudice resulting from the
alleged constitutional violation[,]”” the federal court may consider the c&amith v. Murray477
U.S. 527, 533 (1986) (quotingainwright v. Syke€t33 U.S. 72, 84 (1977)). However, “the South

Carolina Supreme Court has held that themoisight under the Sixth Aendment or the South

Carolina Constitution to hybrid representation, and it will not accept substantive documeptsfileq
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seby persons represented by counsgtdte v. StuckeB33 S.C. 56, 58. 508 S.E.2d 564, 564—6%

(1998). Further, as the magistrate noted, “the existef cause must ordinarily turn on whether the

petitioner can show some objective factor external to the defense impeded counsel's gr the

petitioner’s efforts to comply with the state’s procedural rul8€eR&R, Doc. # 35, at 23 (citing

Murray, 477 U.S. at 533.]

Petitioner argues his PCR appellate counsel raised only one issue in a meritorious pstitior

for writ of certiorari, which precluded Petitioner from filingpeo sebrief raising additional issues.

However, an allegation that PCR appellate counsel was ineffective for raising only one isspe is

insufficient to allege cause for procedural déifar undue prejudice from an alleged constitutional

violation. “[T]he Fourth Circuit has unambiguously held that there is no constitutional right

counsel at the post-conviction relief stage, and, these can be no error which implicates the Sixtlp

Amendment.’"Longworth v. OzminB802 F. Supp.2d 535, 545 D.S.C. (2003) (discussing the ability

of a litigant in a 8 2254 proceedingdmyue that he could show cadigedefault by arguing that his
PCR appellate counsel erred in not including issuneappeal, and ruling that such an argument i
not sufficient to show cause) (citifdackall v. Angelonel31 F.3d 442, 449 (4th Cir.1997) (en
banc)). “Thus, because nothing impeded Petitiormissel from filing a brief with Petitioner’s
additional claims, Petitioner cannot show cause fturtato comply with the procedural rule and
his objection is overruledBryant v. Warden, Broad River Corr. Indtlo. 5:11-1315-RBH, 2012
WL 3597652, at *3 (D.S.C. Aug. 20, 2012) (dealing with near identical issue where a petitid
argued cause based on PCR appellate coumselision of only one issue in his brief).

There being no established “cause,” this Court may not consider whether Petitioner

“prejudiced.”See Kornahrens v. Eva@6 F.3d 1350, 1359 (4th Cir. 1998)Ve are mindful . . . that
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in Engle[v. Isaac 456 U.S. 107, 134 n.43 (1982)], after fimglithat there was no cause for the
default, the Supreme Court ended its inquiry, noting that because ‘we conclude[d] that t
respondents lacked cause for their default, we do not consider whether they also suffered
prejudice.” ”); see also Breard v. Pruett34 F.3d 615, 620 (4th Cir.1998) (same). Petitioner’
objections are overruled.

Il. | neffective assistance of counsel

Petitioner’s fourth and fifth objections argue that the magistrate erred in determining t
for purposes of Ground Two, the PC&urt’s denial of Petitioner’s @ffective assistance of counsel
claim was neither contrary to, nor an unreasonable application of, applicable Supreme (
precedent. [Obj., Doc. # 44, at 9-12.] Petitioner furgéleges that his claims, if true, would entitle
him to relief and require denial of Respondent’s Motion for Summary Judgrteht. [

The Sixth Amendment to the United Statem&titution guarantees a defendant the right t
effective assistance of counsel in a criminal prosecutleiMann v. Richardsqr897 U.S. 759, 771
(2970). InStrickland v. Washingtor#66 U.S. 668, 687 (1984), the Supreme Court held that
establish ineffective assistance of counsepetitioner must show deficient performance andg
resulting prejudice. Counsel renders ineffectisgistance when his performance “[falls] below ar
objective standard of reasonableness,” but there is a “strong presumption” that coun
performance was professionally reasondbleat 688-89. Prejudice requires a showing “that ther
is a reasonable probability that, but for counsatigrofessional errors, the result of the proceedin
would have been different. A reasonable phlitst is a probability sufficient to undermine
confidence in the outcomeld. at 694.

Much of Petitioner’s objections meralgstate the applicable law fragtrickland,discuss
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the summary judgment standard, or recount the hgddof the magistrate without pointing to any
specific error. [d.] To the extent this Court cajlean a specific accusations of erfrdraddresses

those below.

Petitioner argugthat the magistrate “unreasonably” determined that because Petitioner failed

to present his cousin, an alleged exculpatory witness, at the PCR hearing or otherwise offer hi

testimony, he failed to establish prejudice. [Obj., Doc. # 44, at 10.] However, what Petitig

references is actually the holding of the PCR tauhich the magistrate found reasonable. [R&R

ner

Doc. # 35, at 33.] Further, Petitier does not argue that the alleged witness was offered, or |is

testimony proffered, at the PCR hearird.][

Petitioner attempts to build upon this objectiombyuing that the magistrate erred in finding
that the PCR court correctly concluded that t@insel was not ineffective for failing to find and
present exculpatory testimony, including thatRs#titioner’s cousin. [Obj. Doc. # 44, at 11.]
Petitioner claims that because trial counsel riid testify at the PCR hearing or submit to g

depositiorf, there is nothing to show whether trial counsel properly weighed the value of call

> Petitioner also takes issue with the magistrate relying on a transcript from Petitioner’s firs
trial, which ended in a hung jury. [Obj., Doc. # 44, at 10-11.] It appears that Petitioner is

ing

t

arguing that reliance on this transcript was “objectively unreasonable” because, according to

Petitioner, neither he nor his PCR counsel was able to obtain this transcript. To the exter]
this can be read as a specific objection, it is without support. First, the section of the
magistrate’s R&R to which Petitioner refers merely quotes the PCR court, which in turn
references the transcript. [R&R, Doc. # 35, at 33.] Second, Petitioner does not challenge

accuracy of the transcript. [Obj., Doc. # 44, at 10-11.] Third, Petitioner cites no authority o

t

the

support his proposition nor does he explain how a PCR court relying on a transcript that yas

difficult to obtain gives rise to a constitutional violatiol.] Fourth, a portion of this
supposedly unavailable transcript is in the record in the case abedR.] Doc. # 20-2, at
83.]

® As discussed by the magistrate, the record was initially held open to allow for testimony (
Petitioner’s trail counsel. However, after it was discovered that trial counsel was on an
assignment with the State Department in Iraq, and thus unavailable and outside the cour,
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Petitioner’s cousin or other exculpatory witnesskbs.dt 11-12.] Further, Petitioner claims there
was “solid” evidence that trial counsel never attempted to locate witnesses on his behalf.

Petitioner’s arguments fail. The United StaBgpreme Court has emphasized that, whilg
surmountingStrickland’shigh bar is never an easy task, establig that a state court’s application
of Stricklandwas unreasonable under § 2254 *“is all the more difficdlarrington v. Richter131
S.Ct. 770, 788 (2011). “The standards createdStrickland and § 2254[] are both ‘highly
deferential,” and when the two apply in tandem, review is ‘doubly’Isio.”

The PCR court specifically found that, basgan his testimony in prior proceedings, trial

counsel had attempted to locate certain witneesd2etitioner, and that trial counsel believed thaf

the cousin would have been detrimentaedR&R, Doc. # 35, at 34 (citing record).] The PCR court
also found that Petitioner had failed to meet his buadg@roof, and that thecord failed to indicate

that trial counsel could have done more to present favorable testimony from the cousin or
witnesses at issudd|; see alsdPCR Order, Doc. # 20-3, at 10Gjven the PCR court’s findings,
of which there was at least some evidentisupport in the record, this Court cannot say thg
Petitioner’s trial counsel fell below an objective standard of reasonableness or that there
resulting prejudiceSee Harringtonl31 S.Ct. at 788 (emphasis addgd)ding that when reviewing
a state court’s reasonableness determination, “[tlhe question is whether theyedasonable
argument that counsel satisfigtrickland’sdeferential standard”).

[1l. Remaining objections

In his sixth objection, Petitioner argues thegmtaate erred in denying Petitioner’'s motion

for an evidentiary hearing. This objection is Bass. First, Petitioner is not lodging an objection ta

jurisdiction, the parties agreed to close the record.

U

—
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the R&R at issue, but to the magistrate’s Nuber 2011 denial of his motion for an evidentiary

hearing. 5eeObj. Doc. # 44, at 12—-14; Text Order, D#c31.] Second, as the magistrate correctly

held in her order, “[a]fter a review of the redpthe Court concludes Petitioner has failed to set forth

any additional facts that, if true, would entitledhip relief. Because Petitioner has failed to outling

any evidence beyond that already contained indberd, or otherwise exgih how his claim would

)

be advanced by an evidentiary hearing, Petitioner's motion for an evidentiary hearing is denjied.”

[SeeText Order, Doc. # 31.pee also Fullwood v. Le290 F.3d 663, 681 (4th Cir. 2002).
Petitioner’s objection on this point does nothiagontradict the magistrate’s holding.

In his seventh and final “objection,” Petitioner lodges what can best be described a
omnibus objection. [Obj. Doc. # 44t, 14—18.] However, the issues raised in this objection merg
restate previous arguments which have been addressed and rejected throughout this Order. Pg

contends that the magistrate erred in findingtthatlaim in Ground Fiveras procedurally barred.

[1d. at 14-17.] Petitioner explains in his objectioret tie is incorporating his previous arguments

regarding cause, which the Court has addressed and rejected Hdreah.1p.] Petitioner then

discusses how he can also show prejudicep#metwise discusses the merits of Ground Fink. [

at 15-17.] However, having found that Petitioner was procedurally barred and without caused
Court may not consider either the merits of the claim or whether Petitioner was prejGeieed
Kornahrens v. Evatt66 F.3d 1350, 1359 (4th Cir. 1995). Petitioner then goes on to discuss
because his trial counsel did not testify at the PCR hearing, there was no probative evider
support the PCR court’s findingdd[ at 17-18.] Again, this Court has discussed the absence

Petitioner’s trial counsel at the PCR hearing, noted that counsal foarties agreed to close the
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record without trial counsel’s testimony, and held that the PCR court’s decision had evidentiary
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supportSee Lounds v. Stat@80 S.C. 454, 462, 670 S.E.2d 646, 650 (2008) (finding an ineffecti
assistance of counsel claim meribars, but only after finding there wasd'probative evidence to
support the PCR court's findings on this issue”).

Certificate of Appealability

A certificate of appealability will not issue abséatsubstantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2). Whée district court denies relief on the merits, 3§
prisoner satisfies this standard by demonstratingrasonable jurists walifind that the court’s

assessment of the constitutional claims is debatable or wBtawik v. McDaniglb29 U.S. 473, 484

(2000);see Miller-El v. Cockrel537 U.S. 322, 336-38 (2003). When the district court denies relief

on procedural grounds, the prisoner must demondicditehat the dispositive procedural ruling is

debatable, and that the petition states a debatable claim of the denial of a constitutioSddcight.

e

529 U.S. at 484-85. In the instanatter, the Court concludes that Petitioner has failed to make the

requisite showing of “the denial of a constitutional right.”
Conclusion
The Court has thoroughly analyzed the enteord, including the R&Rpbjections to the
R&R, and the applicable law. The Court has further condutiedequired review of all of
Petitioner’s objections and finds them without metabeas corpus relief is not appropriate in thig

case as the underlying state adjudication did not result in a decision that was contrary to c

early

established federal law, and did not resultairdecision that was based on an unreasonablle

application of the facts in light of theidence presented at the state court procee8ee8 U.S.C.

§2254(d)(1)(2). For the reasons stated abovéwtite magistrate judge, the Court hereby overrulgs

all of Petitioner’s objections and adopts the magistrate judge’s R&R.

11




ITISTHEREFORE ORDERED that Respondent’s Motion for Summary Judgment [Dod.
# 19] isGRANTED and the § 2254 Petition is herebySM | SSED.

IT ISFURTHER ORDERED that a certificate of appealability BENIED because the
Petitioner has failed to make “a substantial showirige denial of a constitutional right.” 28 U.S.C.
§ 2253(c)(2).

IT 1SSO ORDERED.

s/ R. Bryan Harwell
R. Bryan Harwell
United States District Judge

Florence, South Carolina
September 12, 2012
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