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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
ANDERSON/GREENWOOD DIVISION
Jane Wecker Harrison, Civil Action No. 8:11-2215-MGL
Plaintiff,

VS.

)
)
)
)
)
) OPINION AND ORDER
Fred Owens, Andre Bauer, Ken Ard, )
Glenn McConnell, Eugene A. “Andy” )
Laurent, Tana Vanderbilt and Sam Davis)
)
Defendants. )

)

Pendin¢before this Couriis Defendant Eugeni Laurent Tan: Vanderbilt anc San Davis’s
(“DDSN Defendants’ Seconi Motion for Summar Judgmer (ECF No. 164) anc Defendar Fred
Owens’t Seconi Motion for Summar Judgmen (ECF No. 165.. After considering the arguments
of the parties the pleading submittecanc the record in this case, the pending motions are hereby
GRANTED as set forth below.

FACTUAL AND PROCEDURAL BACKGROUND

This is an action by Jane Wecker Harrison (“Plaintiff’) against remaining Defer Freds
Owens EugenLaurent Tane Vanderbilt anc San Davis (collectively “Defendants”) Pursuant to
ar allegecicontrac or agreemer with the Newberry County Disabilities anc Specia Need: Board
(“NewberryDSN”"), Plaintiff wasformerly acaregive of two severel disablecwomer (“Saral Doe”
anc “Sally Roe”) as part of a “foster care’ progran callec Community Traininc Home | (“CTH 17).
(ECF No. 62, 1 2.) Plaintiff claims that her “CTH | license” was revoked as a retaliatory action to
covel up a history of abusi of one of hel clients anc to preven Plainiiff from exposing a financial
schem involving compensatic for caregivers (ECF No. 62, 1 3.) Platiff filed this action against

Defendant alleging the following cause of action 1) fraudulen misrepresentatio 2) interference

Dockets.Justia.com


http://dockets.justia.com/docket/south-carolina/scdce/8:2011cv02215/184596/
http://docs.justia.com/cases/federal/district-courts/south-carolina/scdce/8:2011cv02215/184596/175/
http://dockets.justia.com/

with a contract; 3) wrongful termination; 4) 4RS.C. 8§ 1983 due process, equal protection, and
relateciviolations 5) 42 U.S.C § 198t conspiracy 6) commor law conspiracy 7) defamatior and
8) intentional infliction of emotional distress. (ECF No. 62.)

On Novembe 7, 2012 this Couri grante« former Defendants Ken Ard, Andre Bauer, and
Glenr McConnell’s Motion to Dismiss for Failure to State a Claim. (ECF No. 89.) Subsequently,
the DDSN Defendant, Laurent, Vanderbilt, and Davis dfie South Carolina Department of
Disabilitiesanc SpeciaNeed: moved pursuar to Rule 12(c’ of the Federe Rulesof Civil Procedure
for judgmen onthe pleadings (ECFNo.92.) In an order Dated August 12, 2013, this Court granted
thest Defendants motior only as to Plaintiff's claim for intentiona infliction of emotiona distress
anc deniec the motior as to all othel causes of action. (ECF No. 136.) On March 21, 2013,
Defendar Frec Owens individually anc in his official capacit' as the formei Direclor of the
Newberry Departmer of Specia Need: Board movec for summary judgment and, with regard to
some of Plaintiff's cause of action to dismis: for failure to stat¢ a claim. (ECF No. 116.) Plaintiff
filed aresponsin oppositior to the motior (ECF No. 122’ anc ar amende respons to the motion.
(ECFNo.127. Defendant Owens filed a reply memmadam in support of the motion on April 29,
2013. (ECF No. 128.)

On Septembe 3, 2013 the DDSN Defendant movec for summar judgment arguing inter
alia, thai they are immune from suit on the federa claims under the qualified immunity doctrine
becaus Plaintiff did not posses a clearly establishe liberty or property interest nor did the DDSN
Defendant violate any federa right of the Plaintiff. (ECF No. 137-1 at 1.) These Defendants also
filed a motion pursuant to Rule 26(c) and LoCalil Rule 16.00(C), stapg discovery until such
time as the Court adjudicates the qualified immud#fense asserted in their motion. (ECF No.
138. Plaintiff filed a lengthy response in oppaositito the DDSN Defendants’ motion, challenging
Defendars’ entitlemen to qualifiec immunity anc askin¢ the Courr instear to gran' summary
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judgmen in favor of Plaintiff anc restor¢ Plaintiff's CTH | license (ECF No. 149.) Plaintiff then
filed a Motionto Correc anc Supplemer Plaintiff's Respons to the DDSN Defendants Motion for
Summar Judgmer anc arequesfor ar evidentian hearing (ECF No. 151.) Specifically, Plaintiff
desire(to correc errors anc omission in the respons anc sough ar evidentian hearin¢to aid the
Courtin determinincwhethe it would be appropriat to gran partia summar judgmenin favor of
Plaintiff and rule that Plaintiff’'s CTHI licese should be restored. (ECF No. 151 at 8.)

In ar ordel datec March 28, 2014, this Court issued an order denying Defendants’ first
motions for summary judgment for the present purposes, de Defendant Laurent Vanderbilt,
anc Davis’s Motion to Stay Discovery (ECF No. 138} as moot anc granting in parranc denyingin
pari Plaintiff' s Motion to Correct and Supplement Rtdf’'s Response to the DDSN Defendants’
Motion for Summar Judgmer anc Requesfor EvidentiaryHearing (ECF No. 151.) In the March
28,201<order this Court granted defendants leave to re-file a dispositive motion limited to the issue
of immunity anc the points specifically se forth in the Court’s ordel for additiona briefing. (ECF
No.163. The DDSN Defendants and Defendant Owfded their second motions on April 7, 2014.
(ECFNos 164& 165. Plaintiff filed heiresponsin oppositior to the Defendants motions on April
17,2014 (ECF No. 166’ anc additiona exhibits in suppor on April 18,2014 (ECF No.168.. This
Court held a hearing on the motions on May 21, 2014. The matters are ready for ruling.

STANDARD OF REVIEW

Summary judgment is appropriate only “if thevant shows that there is no genuine dispute
as to any material fact and the movant is entttgddgment as a matterlaiv.” Fed.R.Civ.P. 56(a).
In deciding whether a genuine issue of matdaiet exists, the evidence of the non-moving party is
to be believed and all justifiable iménces must be drawn in his favdéee Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 255 (1986). However, “[o]nlsputes over facts that might affect the

outcome of the suit under the gowimg law will properly preclude the entry of summary judgment.
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Factual disputes that are irrelevant or unnecessary will not be counte@t 248. The moving
party has the burden of proving that summary judgment is appropriate. Once the moving party makes
this showing, however, the opposing party may nsttupon mere allegations or denials, but rather
must, by affidavits or other means permitted byRluée, set forth specific facts showing that there
Is a genuine issue for trigdhee~ed.R.Civ.P. 56. A litigant “cannoteate a genuine issue of material
fact through mere speculation or thelthng of one inference upon anotheBeale v. Hardy769
F.2d 213, 214 (4th Cir. 1985). “[W]here the recokktaas a whole could not lead a rational trier
of fact to find for the nonmoving party, disposition by summary judgment is appropfia@nisters
Joint Council No. 83 v. Centra, In@47 F.2d 115, 119 (4th Cir. 1996).
ANALYSIS

As noted in this Court’s March 28, 2014 ordé&e remaining Defendants seek dismissal of
the federal claims (42 U.S.C. 88 1983 and 198&jresj them on, among other reasons, the basis of
qualified immunity. (ECF Nos. 116-1 at 14; 13at111.) Each of the remaining defendants pled
gualified immunity as a defense in their answeBl&ntiff’'s amended complaint. (ECF No. 66 at
1 34; ECF No. 67 at 1 146; EQFo. 68 at § 146; ECF No. 69%t40.) As the DDSN Defendants
point out in their motion to stajiscovery, qualified immunity isthreshold question to be resolved
by the Court.See Siegert v. Gille$00 U.S. 226, 231-32 (1991) (noting that immunity is a threshold
iIssue and discovery should not be allowed while the issue is pending).

Qualified immunity protects government officials performing discretionary functions from
civil damage suits as long as the conduct in tuesloes not “violate clearly established rights of
which a reasonable person would have knowddrlow v. Fitzgerald 457 U.S. 800, 818 (1982).
Thus, qualified immunity does not protect an oflavho violates a constitional or statutory right
of a plaintiff that waglearly establishedt the time of the alleged vation such that an objectively
reasonable official in the official'gosition would have known of the righid. (emphasis added).
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“Officials are not liable for bad ggees in gray areas; they are liable for transgressing bright lines.”
Maciariello v. Sumner973 F.2d 295, 298 (4th Cir. 1992).

Determining whether an official is entitledgoalified immunity generally requires a two-step
inquiry. See generally Pearson v. Callah&®5 U.S. 223 (2009). Courts considering whether to
dismiss a complaint based on qualified immunity should consider both “whether the facts that a
plaintiff has alleged . . . or show . . make out a violation of a constitutional right,” and “whether
the right at issue was clearly establishethattime of defendant’s alleged miscondudd” at 232
(citations omitted). The court may “exercise [its] sound discretion in deciding which of the two
prongs of the qualified immunity analysis shouldaderessed first in light of the circumstances of
the particular case at handld. at 236. Qualified immunity can be established, and is in fact,
specifically encouraged, at the summary judgmegestvhen there is no genuine issue of material
fact, and when the undisputed facts establishhigadefendant is entitled to judgment as a matter of
law. Pritchett v. Alford 973 F.2d 307, 313 (4th Cir. 1992).

Plaintiff brings this lawsuit against Defendants in their “individual and official capacities”
as eact has “actec outside the scope of [his or her]employmer unde color of statelaw.” (ECF No.

62a11123,61,65,77.) But qualified immunity is not a defenf® individuals sued in their official,

rather than personal, capaciti€ee Kentucky v. Grahadiz3 U.S. 159, 166—67 (1985Previously,

'Federal law treats an action against defendarttsein official capacities as an action against the
municipality itself. See Kentucky v. Grahad73 U.S. 159, 166 (1985) (“As long as the government entity
receives notice and an opportunity to respond, an offdgiphcity suit is, in all respects other than name, to
be treated as a suit against the entity¥)lj v. Michigan Dep't of State Policd91 U.S. 58, 61 (1989) (“[A]
suit against a state official in his afifal capacity is not a suit against thféicial but rather is a suit against
the official’s office” and thus is no different from atsagainst the State itself). A municipality, cannot assert
immunity, either absolute or qualified, as a defense to liability under 42 U.S.C. §36888wen v. City of
Independence, Mo445 U.S. 622, 650-52 (1980). In other words, immunity, either absolute or qualified, is
a personal defense that is available only wHéaials are sued in their individual capacitiednderson v.
Caldwell Cnty. Sheriff's Offices24 Fed. Appx. 854, 863 (4th Cir. Apr. 24, 2013) (unpublished decision)
(“Public officer’'s immunity bars the state law claimgainst the officers in their individual capacities.”)
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this Court noted that the Defenda did not fully articulate a reassable basis for immunity as to
claims Plaintiff brought against Defendants in their official capacity. Aaegiyd this Court granted
Defendants leave to file a second motion Sammary judgment fully addressing the issue of
immunity with respect to the sum of Plaint#ftlaims. The Defendants have filed supplemental
motions incorporating their previous motionsgammary judgment and other responsive pleadings.
The Court has considered these arguments as set forth below.

A. Qualified Immunity as to Plaintiff's Claims Against the Defendants in their
Individual Capacities.

The DDSN Defendants contend that they atéled to qualified immunity with respect to
Plaintiff's claims against them in their individuzdpacities. (ECF No. 164-1 at 7.). Specifically,
the DDSN defendants argue that Plaintiff's fedelaims against them should be dismissed based
on either or both of the two prongkthe qualified immunity analysise., that Plaintiff cannot show
that the DDSN Defendants deprived her of a libertgrest, that Plaintiff cannot show a property
interestin the DDSN license, anddily, that Plaintiff cannot show that any clearly established rights
she had under the First Amendment were violbjeitie DDSN defendants. (ECF No. 164-1 at 7-8.)

Defendant Owens also maintains he is entitledualified immunity withrespect to Plaintiff's
claims against him in his individual capacity.CfENo. 165-1 at 6.) Defendant Owens argues that
Plaintiff fails to demonstrate a cognizable, pated property interest necessary to prove a due
process violation because the license at isstlgésrcase was issued to the Newberry County DSN
Board as the licensee (not Plaintiff personalfJECF No. 165 at 9-10pefendant Owens also
contends that Plaintiff failed to prove the existeof a cognizable, protected liberty interest. (ECF
No. 165 at 9-10.) Defendant Owens also argues theitffifailed to establish a violation of her free
speech rights. (ECF No. 165 at 7-8.) In resppRfaintiff argues thadter due process rights were

clearly established, that her First and FourtheAidment rights were violated, and that Defendants
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conspired to harm her. (ECF No. 166.)

The Court agrees with Defendants’ contention that Plaintiff is simply unable to make out a
violation of a constitutional rightral thus, Plaintiff cannot maintaher 88 1983 and 1985 claims.
The court has carefully reviewed the allegatiohdlaintiffs Amended Complaint. Plaintiff's
complaint presents several pendent state law clasnwell as federal claims for: violations of
Plaintiff's civil rights pursuant to 42 U.S.@.1983 under the free speech, due process, and equal
protection clausésnot to be deprived of her constitutionally protected interest in her liberty and
property.” (ECF No. 62 at 1262); as well a®aspiracy claim brought pursuantto 42 U.S.C. § 1985
based on allegations that the Defendants consmgadier to deprive her of property interests and
relationships. (ECF No. 62 at 11 296-297.)

1. 42 U.S.C. § 1983 Claims

The Court first addresses Plaintiff’s federaliois against all of Defendants brought pursuant
to 42 U.S.C. §1983. Importantly, 42 U.S.C. § 1983 ot in itself a source of substantive rights,’
but merely provides ‘a method for vinditcey federal rights elsewhere conferredXlbright v.
Oliver, 510 U.S. 266, 271 (1994qyoting Baker v. McCollard43 U.S. 137, 144 n. 3 (1979)). To
establish a violation under 42 U.S&1983, the plaintiff must provét) that the defendant deprived

him of a right secured by the Constitution and lafvthe United States, and (2) that the defendant

2 As a part of Plaintiff's § 1983 claim, PlaintiéfAmended Complaint states that “Defendants worked
a denial of Plaintiff's rights, privileges, and immunities secured by the United States Constitution and by
Federal law guaranteed by the First, Fourth, andtEenth Amendments of the Constitution.” (ECF No. 262
at 1 274.) Plaintiff then goes on to generally altbgeéDefendant Owens entered Plaintiff’'s home, searching
and seizing paperwork about two women she had caradddoved for many years as if they were her own
children.” (ECF No. 262 at  278.) Throughout the coafskis litigation, Plaintiff seemed to abandon any
notion that her 8 1983 claim was also based on a potential Fourth Amendment violation. Plaintiff, however,
recently asserted that Defendants violated her Fourth Amendment rights in her response in opposition to
Defendants’ motion for summary judgment with alkégas addressed to Defendant Owens in particular,
made as if Plaintiff had previously asserted a separate Fourth Amendment cause of action. (ECF No. 166 at
19.) The Court addresses the matter below.



deprived the plaintiff of this right under color ot statute, ordinancegudation, custom or usage.
West v. Atkins487 U.S. 42, 48 (1988pdickes v. S.H. Kress & C®898 U.S. 144, 150 (1970);
Mentavlos v. Andersor249 F.3d 301, 310 (4th Cir. 2001). “Ttuest step in addressing any such
claim is to identify the specific constitutional right allegedly infringedlbright, 510 U.S. at 271.
Plaintiff alleges generally that her First Amendment Right to free speech was violated through
retaliatory conduct when she asked Defendant Owens to speak with the Newberry DSN Board of
Directors about a raise—a matter she classifies as an issue of public ¢ (ECF No. 62 at
265. Plaintiff then suggests that Defendant Owjeireed with other named Defendants to retaliate
to prevent Plaintiff from exposing a financiahstne concerning compensation for CTH | caregivers,
and that she was denied an opportunity for a hgéefore she was deprived of a significant property
interest. (ECF No. 62 al 11 270 283.) In her opposition to the Defendants’ second motion for
summary judgment, Plaintiff phrases her First Amendment claim in the following manner— “Plaintiff
has stated in sworn statements and in her Amended Complaint that her license and her career was
terminated by the defendants after she (1) reported that Sarah had been abused while in state
[custody], and (2) requested to go to Fred Owengar8of Directors requesting a raise, because she
and the other caregivers had been providing around-the-clock care... for years without a raise and
they were earning less than minimum wage.” (BNOF 166 at 17.) Plaintiff further contends that
she has shown that “the conduct of the Defendargsterminating her position and even her ability
to work anywhere in the State under a DDSN progr would ‘tend to chill a reasonable person’s
exercise of First Amendment rights.” (ECF No. 166 at 17.)
To establish a First Amendment retaliation claim under § 1983, a plaintiff must show that:
(1) her speech was protected; (2) the defendant’s alleged retaliatory action adversely affected the
plaintiff’'s constitutionally protected speech; and (3) a causal relationship exists between the
plaintiff’'s speech and the defendant’s retaliatory ac Suare Corp. Indus v. McGraw, 20z F.3d
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676 685—8¢(4th Cir. 2000) Bare or conclusory assertions of retaliation are insufficient to establish
aretaliatior claim. Adams v. Ri¢, 40 F.3d 72, 74-75 (4th Cir.1994)Plaintiff has not established
these elements and the claim fails for several readangewing the facts a light most favorable

to Plaintiff, a reasonable jury could not concluds tbefendants retaliated to violate Plaintiff’'s First
Amendmentrights. Mostrelevant here, Plairtdés not set forth any specific speech for which she
was punished and the matters she generally references in her Amended Complaint and Affidavits are
not matters of public concer” Speec involves amatte of publicconceriwher it involvesarissue

of social political, or othelinteres to acommunity.’ Campbelv. Galloway 48% F.3c 258 267 (4th

Cir. 2007 (interna citatior anc quotation omitted) se¢alsc Connicl v. Myers, 461 U.S 138 147
(198%) (Whether the speech relates to a matter ofipgbncern turns on “the content, form, and
context...a revealel by the whole record.”) On the other hand, statements that merely air
“[plersona grievances complaint: abou condition: of employmen or expressior abcut other
matter: of persong interest' are not entitled to First Amendment protectioStromar v. Colleton

Cnty Schoao Dist., 981 F.2c 152 15€ (4th Cir. 1992) It is clear from the record that the conduct
Plaintiff complains of relates to her own occupation, personal interests, and private matters.
Additionally, the allegation Plaintiff doe« make concernini hel free speec claim are vague at
best—i is unclea as to whai statementconcernini Sarah’ allegecabus: Plaintiff made wher and

to whormr the statemeni were made anc the contex in which the statemeniwere made Further, as

to the seconi point, Plaintiff doe: not allege anythin¢ more thar hei desire¢ to speal to the Boarc of
Directors on the issue of compensation, but she dotallege that she ever made such a speech.
Althougl notsquarel addressein this Circuit, severe circuits have recognize thata plaintiff must

in fact demonstrai thai she actually engaed in constitutionally proteetl expression in order to
establislaFirstAmendmer retaliatior claim. meanin(thaiar intende(speec cannoformthebasis

of a constitutione violation. See Fogarty v. Boles, 121 F.2d 886, 890-91 (3d Cir. 1997)(“[I]n the
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absenc of speect or, al the extreme intende( speect there has been no constitutional violation
cognizabliunde sectior 1982 baseionar asserte ‘bad motive’ onthe partof defendant.” Barkoo

v. Melby, 901 F.2¢ 613 61¢ (7th Cir. 19€0)(“Barkoo’s private discussion of the taping with outer
employee is nol public speech. Barkoc provide: nc authoity for the proposition that her free
speec rights are deprivec in violation of 8 198 wher the speec al isste admittedly never
occurred.” Baseton the above analysis the Court concludes that it is not clearly established that
Plaintiff was engaging in constitutiohaprotected activity at the time of any alleged retaliatory
conduct Further, the First Amendment right Plafihéisserts, if it even exists, cannot have been
clearly establishe al the time of the allege( staements at issue See Rowe v. Benjamit, No.
3:12—cv-0120:201z WL 530615€ai*6 (D.S.C 2012) (“the law is at best unsettled as to whether
a public employee plaintiff mayring a First Amendment retalian claim against a non-employer
defendant for speech made pursuant to the employee’s job duties. Importantly, though, it is not
necessary for the Court to resolve this conflied determine whether the facts alleged in this case
make out a violation of a catitsitional right. The above discussion makes plain that the First
Amendment right Rowe asserts, if it even exisasinot have been clearly established at the time of
the statements at issueAs a result Defendant are entitlec to qualifiec immunity as to Plaintiff’s

First Amendment retaliation claim.

Plaintiff also alleges that her due process gghere violated in that she did not have a
hearing prior the alleged deprivation of a “significant property interest”and liberty interest concerning
her employment and/or license. (ECF No. 62 at 1 262, 270-27€Sectior 198 allows a private
civil rights claim against state officials for olations of due process under the Fourteenth
Amendmen 42U.S.C 81983. Butin order to demonstratduee process violation, a plaintiff must
first show she was deprivec of a constitutionall protecte: liberty or property interes within the
scoptof protectior of the Fourteent Amendmen See Tigretiv. Recto anc Visitors of Univ.of Va,
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29CF.3c 620 62¢& (4th Cir. 2002 (“Whetheia deprivatior of constitutione rights hasoccurredis not
dependerupor the subjectivifeelings or beliefs of a plaintiff.”); see, e.,. Boarc of Regentv.Rott,
40€U.S 564 57€(1972) Such an interest must be cleadgognized and protected by state law at
the time of the injury to be considere a cognizabli liberty or property interest.Paul v. Davis, 424
U.S 693 710-11(1976 Bunting v. City of Columb, 639 F.2d 1090, 1093 (4th Cir. 1981) (“A
property interes exists wher one has a legitimate claim of entitlemen to a right from suct sources
as state statutes local ordinance: anc employmer contracts.”) The Court has previously set forth
the relevan case law and analysis as it reda to Plaintiff's due process allegations in its order of
November 7, 2012, and the Court incorporatesdisaussion herein. (ECRo. 89 at 7-14.) As
notecin this Court’s previou:order Plaintiff fails to definitely identify this purportetinterest (ECF
No. 89 ai 8.) In its Novembe 7, 201Z order this Couritook grea pains to parstthrougl Plaintiff's
complaint in an effort 1 identify any potentia fundamente property or liberty interest The Court
ultimately concluder that Plaintiff's conclusor anc unsupportd statements failed to sufficiently
identify a fundamente property or liberty interest or allege that the moving Defendants’ conduct
caused any deprivation or interference withcess due. (ECF No. 89 at 14.) Since that time,
Plaintiff has had ample opportunity to supplement the record amid the Court’s concerns.

In respons to Defendants seconi motior for summar judgment Plaintiff claims that her
due proces rights were clearly establishe anc that she hac to be operatiniunde a contrac or asan
employee of the Newberry DSN Board. (ECF N66 at 12.) Plaintiff also seeks to invoke the
“public policy exception tothe at-will-employmen doctrinein suppor of herargumer thaishewas
ar employe:of the NewberryDSN Boarc anc that Defendar Owen: terminate: herwithout notice.
(ECFNo.16€ai12.) Plaintiff attaches general infortian regarding licensing standards and public
informatior concerninithe CTH | progran as pari of heropposition (ECF No. 166 at 12.) Having
fully reviewed the record in light of the argumesgs forth in this case, this Court concludes that
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Defendants are entitled qualifiec immunity as to Plaintiff's due process claims because Plaintiff
has failed to show a violation of any clearly establishe constitutione right. Whatever the interests
Plaintiff claimsin this matter they canno be deeme clearly establishec The rights Plaintiff claims
are so amorphous and ill-defined that even Plaintiff cannot even identify them.

As the Fourtl Circuit has explainecin Edward: v. City of Goldsbor(, 17€ F.3c 231 (4th Cir.
1999) the specific right thar a plaintiff assert was infringec upor mus be identifiec al a high level
of particularity for the purpose of analyzin( the applicabilty of a qualified immunity defense.
Edward:v. City of Goldsbor(, 17€ F.3c 231 250-51(4tlI Cir. 1999) Thus, for the right to have been
clearly establishec the contour: of the right mus have beer so conclusively drawn as to leave no
doub thai the challenge lactior was uncorstitutional. Id. al 251. There must be controlling
authority within the Circuit itself conclusivelgemonstrating that the challenged action was
unconstitutional.ld.; sec¢alsc Doe exrel. Johnson v. South Caroli Dept of Socia Service, 597
F.3d 163, 176-77 (4th Cir. 2010) (granting quatifinmunity where no precedent from Supreme
Court or the Fourth Circuit clearly ebtshed existence of constitutional ric. Having reviewed
therelevanlaw, the Couriis unabl¢to concludcthat Plaintiff is alicenserof DDSN for the purposes
of thisanalysis As Defendants point oute state law and practice indicate that a caregiver, such
as Plaintiff, is nol a DDSN licensee—instet a license is issue( to provider agencies for certain
facilities® (ECF No. 164-1 at 6, 1) Plaintiff's abstract need or desire or unilateral expectation in
a licenseis simply insufficieni to createar entitlemeni Se«Rotl, 40€ U.S al 577;Sabet v. Eastern
Virginia Medical Authority 775 F.2d 1266, 1269 (4th Cir. 1985) (citingjs v. Flynf439 U.S. 438,

442 (1979))Bannum, Inc. v. Town of Ashlarg®2 F.2d 197 (4th Cir. 1990)

3 According¢ to DDSN Regulatiol R. 88-210(A) (H), (1), DDSNissue license for CTH | home:to
providel agencies suct as the Newberry County DSN Board, and not to individual caregivers, such as
Plaintiff. S.C. Code Reg. 88-210.
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To the extent Plaintiff is alleging that she has a property interest in employment, this claim
also fails. Plaintiff appears &dlege that she was an employee of the Newberry DSN Board because
she “received a pay check” from that entity. (B@¥ 166 at 12; ECF No. 62 at { 1.) Plairalleges
thai she anc othel CTH | caregiver were treate(las if they were employees of the Newberry DSN
Board? (ECF No. 166-32 at 3.). But, in an affiitan support of his motion for summary judgment,
Defendant Owens maintains that Plaintiff wagthex an employee nor a contractor during her
association with Newberry County DSNECF No. 165-1 at 2ECF No. 116-2 at ¢« Of course,
as Defendar Owen: points out, if Plaintiff was not ar employer of the Newberry County DSN, she
would not be entitlec to certair procedure protection anc proces inciden to formal employment.

(ECF No. 165-1ai9.) But even the status of “employe#des not bestow an automatic property
interes in employmen  In South Carolina, “employment at-will is presumed absent the creation of
a specific contrac of employment. Se«Barron v. Labor Finders of Soutt Carolina, 392 S.C 609,

614 712 S.E.2(634 636 (S.C. 2011). Thus, “an at-will employee ma terminater at any time,

for any reasol or for nc reasor with or withoui cause. Id. Plaintiff seeks to invoke the “public
policy exceftion” to the at-will-employment doctrine in support of her argument that she was an
employe of the Newberry DSN Board anc that Defendat Owens terminated her without notice
becaus she reportecthar someon in hel care hac beer abusec (ECF No. 166 at 12.) Under the
“public policy exception to the at-will employmer doctrine a Soutt Caroline at-will employerhas
acausiof actior in tort for wrongfulterminatiorwherethereis aretaliatory terminatior of the at-will

employeiin violation of a cleaimandat of public policy. Barron, 39:S.C al636-37 (ECFNo.166

“Plaintiff does not allege that she was employed by the DDSN Defendants and the DDSN Defendants
maintain that there was no employment relationship between DDSN and Plaintiff.
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al12.) The “public policy” exception Plaintiff refenees, however, applies as an exception to the
emgloyment at-will doctrine in an action for wrongful discharee Epps v. Clarendor Co., 304
S.C 424 426 40t S.E.2¢ 386 387 (S.C 1991) The public policy exception does not apply to
situation:wherear employe'hasar existing statutonremed for wrongfulterminatiorancdoesnot

aid Plaintiff here Se«Dockin:v.Ingles Markets Inc.,30€S.C 496 497 41:S.E.2(18,18-1¢(S.C.
1992 (employe:allegedlyterminate!in retaliatior for filing complain unde Fair Laboi Standards
Act hac existing statuton remed: for wrongful termination) se¢alsc Epps v. Clarendon C, 304
S.C 424 426 40t S.E.2( 386 387 (S.C 1991 (employe: hac ar existirg remedy for wrongful
terminatiorunde 42U.S.C §198Zfor violation of his FirstAmendmer Rights by allegincdamages
from hiring decision baseisolelyupor political belielorassociation Thus, even if this Court were
to assume Plaintiff was an employee of thevhbierry DSN Board, Plaintiff's discussion of the
“public policy exception to the at-will employmer doctrinefor wrongfuldischarg claimsis simply
anon-issue In this instance, having failed to estableviolation of any of her other constitutional
rights (i.e., terminatior of employmer baser on employee’s exercise of constitutionally protected
rights suct as speect or a clearly establishe property interest based on a contract, Plaintiff must
establist a property interes in “continuec employment, anc she has clearly failed to do sc here.
Hamiltor v. Bd. of Trs. of Oconei Cnty Sch Dist., 282 S.C 519 524-2531€S.E.2(717,72:(S.C.

Ct. App.1984)(“Ordinarily, a claimant is not entdléo substantive due process when her state
employment is terminated unless she hapgaty interest in continued employmentsgg, e.q,
Robertso v.Roger;, 67€F.2c¢1090 1091(4th Cir. 1982)(“Thedistricicouriproperlyconcluderthat
Robertso did not have a protecte:propertyinteresin his continuecemploymen No statut« created

sucl ar interest nor did the employmer contrac itself. There was no written schoo policy creating
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an expectation of continued employmentForeman v. Griffitl, 81 Fed. Appx. 432, 439 (4th Cir.
2003)(holdin¢ that at-will deputy city attorne' did not have a propety interest in his continued
employmer or particula rank al the City Attorney’s Office anc thus coulc not sustaii his property
interes claim); Nkwochi v. Soutt Carolina Stat¢ University, No.5:12-2702 2014 WL 127800€ at
*8 (D.S.C 2014 (non-tenurec at-will employer employet pursuar to a serie: of written contracts
detailincemploymer for afixed time periocanc servingaithe pleasur of the presider did nothave
a constitutionally protected property interest).

Finally, the Court alsc finds that Plaintiff has failed to demonstral a clearly established
liberty interest Interestingly, Plaintiff fails to makany specific arguments concerning a potential
liberty interes in her oppositior to Defendants Motion for Summary Judgment. (ECF No. 166.)
The Court made an early effc to identify any potentia liberty interes anc se forth the applicable
law anc discussio onany possiblt “liberty” claimin its ordel of Novembe 7,2012 (ECF No. 89.)

As it may apply in this case a liberty inte “ ‘denote: not merely freedon from bodily restraint

but alsc the right of the individual to contract to engag in any of the commor occupation of life,

to acquire usefu knowledge, to marry, establish a home and bring up children, to worship God
accordin( to the dictates of his own conscience, and generally to enjoy those privileges long
recognize ... as essentic to the orderly pursui of happines by free men. ” Bd. of Regent v. Rott,
40€U.S.564 572 (1972 (quoting Meyelv.Nebraski, 262U.S 390 39¢€(1923)) An individualalso
hasa“liberty” interesin hisstandin(anc reputatiorin the community ancin beingc free fromstigma

or disability thai foreclose the freedon to take advantag of otheiemploymer opportunities Rott,

40€ U.S a1 573 Thusto summarize, a § 1983 claim in this context involves a combination of two

constitutione rights. “(1) the liberty to engag in any of the commor occupation of life ...; anc (2)
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the right to due process where a person’s good name, egjout, honor, or integrity is at stake
becaus of whaithe governmer is doinc to him.” Sciolinc v. City of Newpor News, 48C F.3c 642,
646 (4th Cir. 2007) (quotinBoard of Regents v. R, 408 U.S. 564, 573 (1972 .

To the exten Plaintiff claims a deprivatior of a liberty interes relatecto her allegation that
Defendars made defamatory statements about her, damaged her standing in the community, and
somehov affectec her ability to obtair a license as a CTH | caregiver the Cour conclude that
Defendant are entitlec to qualifiec immunity. “Clearly establishec for the purpose of qualified
immunity, “meansthai‘[tlhe contour: of the right mus be sufficiently cleaithatareasonabl official
would understan that what he is doing violates that right.igs not to say that an official action
is protectel by qualifiec immunity unless the very action in question has previously been held
unlawful, but it is to sayhat in the light of pre-existing law the unlawfulness must be apparent.”
Wilson v. Layn, 526 U.S 603, 614-15 (1999) (quotirAnderson v. Creight¢, 483 U.S. 635, 640
(1987)) In assessing whether the right at issueclearly established at the time of the government
official’s actions, “the prop¢focus is not upor the right al its mos genere or abstrac level, bui at
the level of its applicatior to the specific conduc bein¢ challenged. Wiley v. Doory, 14 F.3¢ 993,
99t (4th Cir. 1994 (citatior ancinterna quotatior marks omitted) se¢alsc Anderson v. Creightin
485 U.S 635 64( (1987 (“The contour: of the right mus be sufficiently clear that a reasonable

official would understan that what he is doinc violates that right.”). Based on law and the facts

°Although the liberty interest protected by the Fourteenth Amendment includes the freedom to
“engage in any of the common occupations of life,"tlghtris not so broad as to protect an individual's right
to a particular job. Instead, “[i]t is the liberty to pursue a calling or occupation, and not the right to a specific
job, that is secured by the Fourteenth Amendméiectknick v. Pennsylvanidp F.3d 1250, 1259-60 (3d
Cir.1994) (internal citations omitted)lichny v. Merton Cnty. Sch. Dis49 F.3d 686, 704 (7th Cir. 2001)
(“The cases have consistently drawn a distinction, however, between occupational liberty and the right to hold
a specific job.”)
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presentecthis Couri canno conclud: that Defendants violated a clearly established constitutional
liberty interest.

“In ordeito state¢ a claim for violation of the liberty interes in helgooc nameanc reputation,
plaintiff mus allege facts sufficient to show (i) that ‘[her] superiors made charges against her that
might seriousl* damag [her] standin¢anc associatior in [her] community or otherwise imposed
on [her] a stigme or othel disability thai foreclosed [her] freedom to take advantage of other
employmer opportunities, (ii) thal the charge were mad¢ public by the employer, i{i) that the
charge were false anc (iv) tha the stigmatizin¢ remark: were ‘made in the contex of & discharge
or significant demotion.” Echtenkam v. Loudor Cnty Pub Sck., 265 F.Supp.2 1043 1056
(E.D.Va 2003 (citing Ston¢ v. Univ. of Md. Medica Sys Corp., 855 F.2¢ 167 17z n.5 (4th Cir.
1988’ (interna quotation omitted) Apparently, the gist of Plaintiff's argument is that she had a
clearly establishe right to hei gooc reputatin, but Plaintiff's general proposition “is of little help
in determininiwhethe the violative natur¢ of particula conduc is clearly established Ashcrof v.
al-Kidd, 131S.Ct 2074 2084 (2011) Simply put, “[t]o try to deschie [Plaintiff’'s] property interest
Is almos to refute the possibility thatit was sc clearly established.. Connellyv. Comptrolleiof the
Currency, 87€ F.2c 1209 121: (5th Cir. 1989) Furthermore, Plaintiff anot established that any
charge agains helwere made¢ public nor has Plaintiff establishe the existenc of ar employment-
relatectermination—critice element of thetes se forthin Stonev. University of Marylanc Systems
Corporatior for “stigma” relatecliberty interes claims See e.g. Bell v. Town of Port Royal, South
Carolina, 486 F.Supp.2d 4! (D.S.C 2008 (disclosures to government agency are not considered
“public” for the purposes of a liberty claim)/illiams v. Watkins379 S.C. 530, 665 S.E.2d 243, 247

(finding that defendants were immune from @oyential liability as mandated reporters who had a

-17-



duty to report suspected abuse or neglect of vulnerable adults under South Carolina law).
Additionally, “it is well established that evah statements by public officials may have been
defamatory under state law, that tort aldoes not constitute a constitutional violaticJacksoiv.
Long, 10z F.3c 722 73C (4th Cir. 1996) The Court cannot conclude that the complained of
statement anc surroundin circumstance implicatec a protectet liberty interest Finally, Plaintiff
identifies na lega authority for the principle that she had a protectable liberty inte (or property
interest in maintainingarelationshijwith Saral Doe anc Sally Roe—patrticularl in the absenc of
a custodiarelationshig Even if Defendants did deprive Plaihof a protected liberty interest, the
interes was not sc clearly establishe that Defendant would reasonabl have knowr thai they were
violating Plaintiff's constitutione rights Therefore Defendant are entitlec to qualifiec immunity.
Plaintiff also asserts that Defendants’ actibage violated her equal protection rights in that
Defendants have established a pattern and practice of retaliation against employees and persons
licensed or certified by DDSN andguenting Plaintiff from having forum to redress wrongs. (ECF
No. 62, 1 276.) In her opposition to the second ondior summary judgment, Plaintiff agues that
Defendants violated Plaintiff's right to equmabtection under the law by removing Sarah Doe and
Sally Roe from her home. (ECF No. 166 at :*‘To bring a successfi claimunde 42 U.S.C §
1983 fora denial of equal protection [under the Feartth Amendment], plaintiffs must prove the
existenc of purposeft discrimination.”” Andrewsv. City of Philadelphie, 895 F.2c 1469 147¢ (3d
Cir.1990)(citin¢Batsorv.Kentuck, 47€U.S 78(1986)) Sylvie Dev Corp.v.CalveriCounty Md.,
48F.3c810 82k (4th Cir.1995 (“A violation of the Equa Protectiol Clauststill require:a showing
of cleal anc intentiona discrimination.”) The plaintiff mus demonstral “that [she received

different treatmer from thar receive( by othel individuals similarly situated.” Chambers ex rel.
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Chamber v. Schoc Dist. of Philadelphi¢ Bd. of Educ.,587 F.3d 176 (3d Cir. 2009A
discriminaton purpos: is not presumed.Tarrance v. State of Flori¢, 188 U.S. 519, 520 (1903).
Havinc reviewe( Plaintiff's response in oppositior to Defendants motions for summar judgment
aswell asthe entire record including Plaintiff’'s complain ancamende complaint the Courtis still
unable¢ to identify exactly whai Plaintiff allege: to be a violation of the equa protectior clause To
establis/ ar equa protectior claim, Plaintiff is requirecto demonstrai that Defendant treatec her
differently thar similarly situate(individuals withoui a rationa basi«for doinc so Plaintiff’s failure
to mee this burder is fatal to Plaintiff’'s equa protectior claim. Because Plaintiff has failed to
estdblish that a violation of th&qual Protection clause even occurred, Defendants are entitled to
qualified immunity on this aspect of Plaintiff's § 1983 claim.

Finally, the Courialscconclude thar Defendant are entitlec to qualifiecimmunity asto any
claims Plaintiff may have asserte for harassmei anc retaliatior unde 8§ 1983. “Retaliation by a
public official for the exercise of a constitutiomght is actionable under 42 U.S.C. § 1983, even if
the act, when taken for differemtasons, would have been propémierican Civil Liberties Union,
Inc. v. Wicomico Cnty 999 F.2d 780, 785 (4th Cir.1993). “A plaintiff alleging that government
officials retaliated against her in violation of her constitutional rights must demonsttatelia,
that she suffered some adversity in response to her exercise of protectedldglin sum to state
a claim for retaliation under § 1983, a plaintiff “must allegjeher that the retaliatory act was taken
in response to the exercise of a constitutionallyguted right or that the aittelf violated such a
right.” Adams v. Rice40 F.3d 72, 75 (4th Cir. 1994). Bareconclusory assertions of retaliation
are simply insufficient to establish a retaliation cldign.at 72. A showing of adversity, more than

a conclusor accusatior is essenti¢ to a retaliatior claim, and Plaintiff has made no such
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establishmel of advers impac here Americar Civil Liberties Union, Inc. v. Wicomic(Cnty, 999
F.2d at 785.

Without more, Plaintiff generally alleges that Defendants conspired together to take away “her
license,” career, and ability to make a living itatation for exercising her constitutional rights, and
that she feared retaliation in response to her efforts to protect Sarah Doe and Sally Roe. Here,
Plaintiffs amended complaint merely states dosions with regard to Defendants’ actions and
motivations without any specifar supporting facts that indicatetithese Defendants harbored any
retaliatory motive against Plaintiff—specificaltihe DDSN Defendants. At this stage of the
litigation, no evidence of such a motive has been stt ifothe record before this Court. Summary
judgment is therefore appropriate as to Plaintiff's generally stated retaliation claims. But even if
Defendants’ conduct could have formed the basafafst Amendment retaliation claim, Defendants
are entitled to summary judgment on the basis of qualified immunity.

Plaintiff also alleges generally that Defentl&red Owens accused Plaintiff of neglecting
Sarah Doe in order to terminate her license laer employment in rdtation. (ECF No. 62, §5.)
Defendants are also entitled to qualified immunitycathis claim. Viewing the facts in the light
most favorable to Plaintiff andsaessed in light of the facts available to the Court, the undersigned
concludes that Defendant Owens’s alleged conduct in reporting potentially neglectful care of a
vulnerable adult was objectively reasonable in light of the clearly established law at the time of the
alleged violation and would not have violateaiRtiff's civil rights. A reasonable official in
Defendant Owens’s position as a mandated reporter could have believed that such conduct was
lawful, required, and thus protected. Because the conduct complaidetnaft violate a clearly

established right, Defendant Owexmsl the DDSN Defendants, to the extent they are alleged to have
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participated in the alleged retaliation regagliany accusation of neglect, are entitled to the
protections afforded by the qualified immunity ttame and Plaintiff's § 1983 claims tied to the
report of possible neglect are properly dismissed.

In sum, Plaintiff argues thahe has provided the Court wittaterial facts which support her
various claims that Defendants have violdtedconstitutional rights in support of her 8 1983 cause
of action. Plaintiff maintains that her rights wetearly established such that Defendants are not
entitled to qualified immunity. (ECF No. 166 at 11.) As fully discussed above, this Court simply
cannot agreeThe Couriconclude thai Defendant are entitlec to qualifiecimmunity a<to Plaintiff's
§ 1983 claims.

2. 42 U.S.C. § 1985 Claims

Plaintiff also asserts a federal cause of adbo@ violation of her civil rights pursuant to 42
U.S.C. § 1985. Plaintiff generaljleges that Defendants have acted in concert to deprive Plaintiff
of her property interest and her relationships and that Defendants are not entitled to immunity because
they have acted outside of the scopéheir employment. (ECF No. 62, 11 296-29Flaintiff's
conspirac claims are subjec to the sameresul of dismisse as Plaintiff has only made¢unsupported,
conclusor allegation regardin(a conspirac withoui sufficienifactua support The Fourth Circuit
has helc that“[t]he law is well settlecthaito establis| a sufficieni caus: of actior for ‘conspirac' to
deny equa protectior of the laws’ unde sectior 1985(3) a plaintiff mus prove (1) a conspirac of
two or more persons (2) wha are motivatec by a specfic class-base invidiously discriminatory
animus to (3) deprive the plaintiff of the equa enjoymen of rights secure by the law to all, (4) and

which results in injury to the plaintiff a< (5) a consequenc of ar over aci commtted by the

®Plaintiff has made no effort to satisfy this element of the § 1985 claim.

-21-



defendantin connectioiwith the conspiracy. Simmon:v.Poe, 47F.3d1370 137¢€(4th Cir. 1995)
(citing Buschi v. Kirve, 775 F.2d 1240, 1257 (4th Cir. 1985)). Under this standard, the Fourth
Circuit “hacs rarely if ever founc that a plaintiff has set forth sufficientitts to establish a section
198t conspiracy anc has “specifically rejected section 1985 claims whenever the purported
conspirac is allegeclin a merely conclusor manner, in th absenc of concret supportin¢facts.”
Id. at 1377. Here, Plaintiff has failed to put fottile facts required to support a conspiracy claim.

Furthermore Qualifiec immunity is defens to aclaimunde 42 U.S.C § 1985(3) Seee.g.,
Goodel v. Howarc County Md., 954 F.2c 960 969-97( (4th Cir. 1992) “To avoid evisceration of
the purpose of qualifiec immunity, courts have thus requirec that plaintiffs alleginc unlawful intent
in conspirac claims under § 1985(3) or § 1983 plead specific facts in a nonconclusory fashion to
survive a motior to dismiss.’ 1d. Here, Plaintiff fails to satig the requirement and has only made
unfoundei conspirac claims lacking suppor from the record evidence. Further, the absence of a
clearly establishe property or liberty interest is fatal to Plaintiff's civil conspiracy claim ur 42r
U.S.C 81985 Seee.qg. Perkinsv. Silversteil, 93€F.2c 463 46¢ (7th Cir. 1991 (notinc thai § 1985
claim fails becaus Plaintiff failed to identify any protecte: property or liberty interest) Parkmar v.
University of Soutt Carolinag, 44 Fed.Appx 606 62C (4th Cir. 2002 (“As we previouslyexplained
.. .[Plaintiff] does not have a constitutionall' protecter propert\ interest in his position as Head
Music Librarian As such his statuton civil conspirac claimunde ‘8 198t canno be sustained.”).
Accordingly summar judgmenisalscappropriatiasto Plaintiff's statutor civil conspirac claims
under 8§ 1985 based on the defense of qualified immunity.

B. Eleventh Amendment and Claims againdefendants in their Official Capacity

Plaintiff alsc assert claims agains Defendats in their offcial capacities.In their second
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motior for summary judgment, the DDSN Defendants argue that any claims for damages brought
by Plaintiff agains Defendant in their official capacitie are barrec by the Eleventt Amendment.
(ECF No. 164-1at 17.) In her response in oppositio the motion Plaintiff mentione: “the issue
of Eleventt Amendmer immunity” in conjunctior with severe cast citations but failed to respond
to the Defendants positior beside suggestin thai if ar officer of the stat¢ abuse his authority his
actions are not considered acts of the state. (BRCH.66 at 14-15.) Thus, it seems that Plaintiff is
actually intendinc to proceerlagains the Defendant in their individual capacitie becaus she is
accusin(therr of actinc outside of the scopeof theiremploymen' To the extent the Defendants are
suecin their official capacity they are one in the same¢with their respectiv official entities anc are
entitlec to the sameimmunities See DeCecco v. University of South Car¢, 918 F.Supp. 471,
505-0¢ (D.S.C 2013) As discussed fully below, the Eleventh Amendment bars this suit as to any
actions taken by Defendants taken within the scope of their emplo§ ment.

Federelawtreat:ar actior agains defendantin their official capacitie asar actior against
the state or governmer entity itself. See Kentuck' v. Grahan, 472 U.S. 159 16€ (1985 (“As long
as the governmer entity receive notice anc ar opportunity to responc ar official-capacity suit s,

in all respect othelthar name to be treate(as a suit agains the entity.”). With certain exceptions,

"The same Eleventh Amendment analysis would apgDefendant Owens.

8As noted above, Plaintiff fails to allege fadmonstrating the Defendants acted outside the scope
of their required duties and that Defendants violatgdof her clearly established constitutional or statutory
rights. Therefore, Defendants are entitled to qualified immunity in their individual capggae&ellamy
v. Borders,727 F. Supp. 247, 251 (D.S.C. 1989) (“Plaintiff's complaint must survive a two-part inquiry to
defeat defendants’ motion. First, plaintiff's complaimust allege sufficient facts to reveal the subject
individual state officers were acting outside the scope of their employment. Second, the complaint must also
allege specific facts demonstrating that the actiwinthe individual state defendants were objectively
unreasonable ‘assessed in light of the legal rulesvibed ‘clearly established’ at the time [they were]
taken.™)
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the Eleventt Amendmer prohibits federa courts from entertainini suits brough againsthe states.

See e.g. Alabame v. Pugt, 43¢ U.S 781 782 (1978 (pel curiam (citations omitted)Hans v.

Louisiang, 134U.S.1,10-11(1890) It is also well establisheddhthis immunityextends to any

stateinstrumentalit' thatis considere ar “arm of the State.' Regent of the Univ. of Cal.v. Dog, 519

U.S 425 42€(1997) State agencies and state instrumentalities < this immunity wher they are

the altel ego: of the state Id. Additionally, the immunity extend® state officers acting in their

official capacity because “a suit against a state offinidlis or her official capacity is not a suit

agains the official bui rathe is a suil agains the official’'s office.” See Will v. Michigar Dep't of

State Polic, 491 U.S. 58, 71 (1989Cromer v. Brow, 88 F.3d 1315, 1332 (4th Cir. 1996).
Immunity from suit under theelzenth Amendment is not absolute. An immunity defense

for damage claims is unavailabli if: (1) Congres ha< abrogate a state’«immunity pursuar to its

powers«unde the Fourteeth Amendment; or (2) a state has waived its immunity by consenting to

suitin federa court Set College Sav Bank v. Fla. Prepaic Postsecondal Educ Expens Bd, 527

U.S 666 67C (1999). The Supreme Court has made clear that Eleventh Amendment immunity is

abrogate onlywhere“Congress unequivocally expressesitend to abrogate” and “Congress acted

pursuar to a valid gran of constitutione authority.” Se«Kimelv. Florida Bd. of Regent, 52€ U.S.

62,73 (2000) Boarc of Trus of Univ.of Ala.v. Garreti, 531U.S. 356 363-6<(2001) Congres has

not overriddel the states’ Eleventh Amendment immunity in § 1983 or 1985 ¢ Set Querr v.

Jordar, 44CU.S 332 34Z(1979) Martin v.Clemsol University, 654 F.Supp2d41C(D.S.C 2009).

Further Soutt Caroline has not waivec its immunity by consering to suit in federal courSee

°Additionally, an agency of the State of South Caeoigmot a “person” within the meaning of within
the meaning of 42 U.S.C. 88 198M85(3).See Patterson v. South Carolina Workers’ Compensation
Comm’n No. 3:10-2968, 2011 WL 2559528 (D.S.C. Jun. 28, 2011).

-24-



Pennhurst State Sch. & Hosp. v. Halderm&sb U.S. 89, 100 (1984S.C.Cod Ann. 8 15-7820(e)
(1976 (providinc thai the State of Soutt Caroline doe¢ not waive Eleventt Amendmer immunity,
consenttosuitonly in acourtof the Stat¢ of Soutl Carolina ancdoe¢noiconser tosuitin afederal
couri or in a court of another state). TherefoEleventh Amendment immunity protects South
Caroline stateagencie anc state officials suecin their official capacit' from liability for monetary
damages under 42 U.S.C. § 1¢ Will v. Mich. Dep’t of State Poli, 491 U.S. 58, 71 (1989).
Additionally,the Eleventt Amendmer alscgenerall*barsthe courifrom grantin¢injunctive
reliefagainsthe state Se«Seminol Tribe of Floridav. Florida, 517U.S 44,58 (1996 (“[T]he relief
soucht by a plaintiff suing a State is irrelevant to the question whether the suit is barred by the
Eleventt Amendment.”) Fed Mar. Comm’r v. S.C State Ports Au., 53£ U.S 743,76' (2002)
(“[S]overeigr immunity applie: regardles of whether a private plainti's suit is for monetary
damage or someotheitype of relief.”). The general rule is subjdota narrow exception concerning
claims for injunctive relief sought frc state officials first recognize in Ex parte Young, 209 U.S.
125(1908) A plaintiff may bring suit “against a statéioial when that suit seeks only prospective
injunctive relief in ordel to ‘end a continuing violation of federa law.”™ Seminol Tribe of Florida,
517U.S a1 73 (1996 (quotin¢ Greer v. Mansou, 474U.S 64,68 (1985) (emphasi added) The
ExParte Youncexceptior“doesnotapplywher the allegecviolationof federalaw occurrecentirely
in the past.” Debauch v. Trani, 191 F.3c 499 50t (4th Cir. 1999) Consequently, to the extent
Plaintiff seek relietfor anyallegecviolationscommittecby the Defendant entirelyin the past these
claims are barred by the Eleventh Amendment and are therefore dismissed on that ground.
The Amende« Complaint however alsc fails to se forth a basis in federal law for

prospectiv injunctive relief to avoic the bai of the Eleventt Amendmen Importantly, theEx Parte
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Youn¢exceptiol“doesnotapplyto actiontagains Stateofficials seekin(to compe theircompliance

with state law.” See, e.g., Antrican v. Od, 290 F.3d 178, 187 (4th Cir. 2002) (citiPennhurst

Stat¢ Sch & Hosp v.Haldermar, 465 U.S 89,10¢€ (1984)) secalsc N. Cal. Powel Agenc'v. Grace
Geotherme Corp, 46€U.S 1306 130€ (1984 (“A party seekin¢ar injunctior from afedera court

mus invariably showthaiit doe:nothavear adequat remed atlaw.”). If Plaintiff is in fact seeking
“injunctive” relief in the form of an order as it may relate to the termination of employment or the
restoration of Plaintiff's license as a CTH | caregiver, such relief is simply unavailable—"any
injunction against State officials. . .would commameim to comport with the State’s own law, not
federal law...”Antrican, 290 F.3d at 187 (internal citation and quotation omitted).

Defendant Owens raises additional argumenistwtoncern Plaintiff’'s claims against him
brought in his official capacitySpecifically, Defendant Owens arguhat any acts or omissions by
him an employee of the DSN Board as allegedPlayntiff may not be imputed to the Board on a
respondeat superior theory and that he is no fathgeDirector of the Neberry DSN Board for the
purposes of Plaintiff's requestrfdeclaratory or injunctive relief(ECF No. 165-1 at 13-14.) The
case against Defendant Owens must be dismfes¢ldese additional reasons as well. Although a
government entity and its officers sued in theircidli capacity can be held directly liable under §
1983 when a “policy or custom. . . inflicts the injpirthis Court finds thaPlaintiff has not alleged,
nor produced evidence of facts sufficient to supportdbis of claim, which is not applicable in 8§
1983 actionsSee Monell v. Dep't of Social Services of City of New, Y18k U.S. 658, 694 (1978)
(holding “that a municipality cannot be held liablésfpbecause it employgartfeasor-or, in other
words, a municipality cannot be held liable urgl@®83 on a respondeat superior theory”). A litigant

“cannot create a genuine issue of material tacbugh mere speculation or the building of one
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inference upon anotherBeale v. Hardy769 F.2d 213, 214 (4th Cir. 1985)Plaintiff's sweeping
allegations fail to identify a policy, practice oustom undergirding Defendants’ unconstitutional
behavior. Further, Plaintiff's failure to state predicate 8 1983 and 8§ 1985 claims against the
individual defendants necessarily means thatn@ff has failed to state supervisory lonell
liability claims. The Court will grant the Defendaitnotion for summary judgment as to Plaintiff's
§ 1983 and § 1985 claims to the extent they amadit against the individual defendants in their
official capacity and against their respective government agencies.

C. Fourth Amendment Claim

Plaintiff raises a Fourth Amendment argumenher response to Defendants’ Motion for
Summary Judgment which is primarily aimed at DefEnt Owens in that he “exceeded his authority.
. .by entering Plaintiff’'s home, armed with twalipe officers, removing the property of Sarah and
Sally without a warrant.” (ECF No. 166 at 191he Court has made a careffeview of Plaintiff's
amended complaint and has identified one paragraph of the amended complaint which makes
reference to the Fourth Amendment. Additiopadls part of her § 1983 csiof action, Plaintiff
contends that Defendant Owens entered her hachsearched and seized paperwork about the two
women in her care, as well as their personal ef (ECF No.622 1274 278.. Plaintiff does not
make any allegations concerning any potential Fourth Amendment violation committed by the DDSN
Defendants and has not made a separate Fourth Amendment claim in her Amended Complaint. Thus
it appears Plaintiff may have also intendeddsest a § 1983 claim against Defendant Owens based
on an alleged violation of the Fourth Amendmaemtd in all fairness to Plaintiff, the Court will
construe it as such, and address the claimmeBefendant Owens is entitled to qualified immunity

as to any alleged claim of unlawful search and seizure.

-27-



The Fourth Amendment protedndividuals from “unreasonab searche anc seizure by
governmer officials anc those private individuals acting as ‘instment[s] or agent[s] of the
Government. Unitec State v. Jarreti, 33€ F.3c¢ 339 344 (4th Cir. 2003)see also United States v.
Place 462 U.S. 696 (1983). It is somewhat uncligam the wording of Plaintiff's pleadings
whether Plaintiff is alleging théer Fourth Amendment rights were violatedSarah Doe and Sally
Roe’sFourth Amendments rights were violated. Te éxtent Plaintiff is @iming harm from Sally,
Sarah, and their respective personal belonginggtieemoved” from the CTH I facility, this claim
fails as a matter of law. The Fourth Amendment right to be free from unreasonable government
seizures is person&@ee Alderman v. United Stat894 U.S. 165, 174 (1969) (“Fourth Amendment
rights are personal rights which, like some otbenstitutional rights, may not be vicariously
asserted.”)see also Gedrich v. Fairfax Cnty. Dep’t of Family Ser282 F.Supp.2d 439, 468
(E.D.Va. 2003) (finding that only the child couldsaa Fourth Amendment violation claim relating
to her custody). Whether Defendant Owens andfbers followed the “clearly established and
effective legal procedure to effect the removalolnerable adults from an unsafe situation” is
simply not an issue for Plaintiff to raise on belohibthers. (ECF No. 166 at 4.) Further, even if such
“seizure” claims had been properly brought,féelant Owens would be entitled to qualified
immunity.

Finally, to the extent Plaintiff would seekdbaracterize Defendant Owens’ visit to her home
as an unconstitutional search in violation offdleairth Amendment, Defendant Owens is entitled to
gualified immunity. Determining whether a seaacil seizure is reasonable requires a balancing of
the government’s need to search vith invasion that the search enteNew Jerse'v. T.L.O, 469

U.S 325 337(1985) Forexampleinvestigativihome visits by socia workers are not subjec to the
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samescrutiny as searche in the criminal context Wymai v. Jame, 40CU.S 309 31€ (1971 (New

York law making receipt of welfare benefits ¢ioigent on caseworker’s home visit does “not fall
within the Fourth Amendment’s proscription...because it does not descend to the level of
unreasonableness...wh is the Fourtt Amendment’ standard.”) see eg., Wildauer vFrederick
County 992 F.2c¢ 36¢ (4th Cir. 1993 (finding thai socia worker’s visit to fosterhome did not violate

the plaintiff's right to be free from unreasonab searche unde the Fourtt Amendment Undeithe
circumstance the entry into Plaintiff's home (operatini as a licensed residential habilitation
facility), was not unreasonabl In light of Defendant Owens’ statutory and administrative
obligation: to ensuri complianct with relevant regulations and standards for licensed facilities,
Defendar Owen:tis protecter by qualifiecimmunity for the entry into Plaintiff's home since he did

“not violate clearly establishe statuton or constitutione rights of which areasonabl persorwould

have known.” Harlow v. Fitzgeralc, 457U.S 800 81€ (1982) Goodelv. Howarc County, 954F.2d

96( (4th Cir. 1992 (Police officers wha seizerallegedly distraugh womar from herhome anc took

hei to psychiatric hospital were protected by qualified immunity and acted reasonably under the

circumstances. see alscS.C. Reg. 88-210(H); S.C. Code Ann. § 43-35-15(A).

D. Supplemental Jurisdiction over Remaining State Law Claims
Having addressed Plaintiff's federal law claii? the only remainin¢causes of action are state

law claims Specifically, the remaining state law claiare Plaintiff's fraud and misrepresentation,

plaintiff appears to have abandoned any claimBedéndants violated Plaintiff's right to receive
compensation for residential habilitation pursuant t&J42.C. § 1396a(a)(30), to the extent such a private
right for individuals can even be enforced un8er983. (ECF No. 62, § 284Dpefendants would also be
entitled to qualified immunity for any such claim as it is not clearly established that there is an individual right
under § 1396a enforceable under § 1983.
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intentiona interference with a contract, wrongful discharge, common law conspiracy, defamation,
anc intentiona infliction of emotiona distres claims. The Unite State Couri of Appeals for the
Fourtl Circuit has helc that “the federa courts are courts are courts of limited jurisdiction.”
McQuiller v. Nationa Cast Registe Co.,, 11z F.2c¢ 877 881 (4th Cir. 1940) This couri car decline
to continuethe actior asto any pender state¢ claimsif it “has dismisse all claims overwhich it has
originaljurisdiction.” 28 U.S.C §1367(c)(3) Shanaghav. Cahill, 58 F.3c 106 11( (4th Cir. 1995)
(“trial courts enjoy wide latitude in determinincwhethe . . . to retair jurisdictior ovei stat¢ claims
wher all federa claims have beer extinguished”) Because this court has dismissed all claims over
which it hac original jurisdiction the court decline: to refain jurisdiction over the state law claims
pursuar to 28 U.S.C § 1367 See United Mine Workers v. Gil, 383 U.S. 715, 726 (1966); 28
U.S.C. § 1367(d).
CONCLUSION

For the reasons stated and discussed abofen@snts Eugene Laurent, Tana Vanderbilt, and
Sam Davis’s Second Motion for Summary Judgn{BF No. 164), and Defendant Fred Owens’s
Second Motion for Summary Judgment (ECF No. E88)hereby GRANTED. Plaintiff's federal
claims against the remaining Defendants are disohisgh prejudice. The court declines to exercise
supplemental jurisdiction over Plaintiff's statevlaauses of action and they are, accordingly,
dismissed without prejudice.

IT 1S SO ORDERED.

Ypjaintiff has alleged that there is diversity of citizen as to Defendant Laurent, who is now a
resident of Florida (ECF No. 62, 116), but ttiaes not keep the case in fealecourt, because complete
diversity does not exist where all other Defendants are South Carolina restéents.g., Wisconsin Dept.
of Corrections v. SchacHi24 U.S. 381, 388 (1998) (“A case falls within the federal district court’s ‘original’
diversity ‘jurisdiction’ only if diversity of citizenshipmong the parties is complete, i.e., only if there is no
plaintiff and no defendant who are citizens of the same State.”).
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[sIMary G. Lewis
United States District Judge

Spartanburg, South Carolina
July 7, 2014
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