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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ANDERSON/GREENWOOD DIVISION

In re: )
Building Materials Corporation of America )
Asphalt Roofing Shingle Products Liéty ) MDL No.: 8-11-mn-02000-JMC
Litigation, )
)
)
First Baptist Church of Blairsville, ) OPINION AND ORDER
on behalf of itself and all others similarly )
Situated, )
)
Plaintiff, )
) Civil Action No.: 8:12-cv-00087-JMC
VS. )
)
GAF Materials Corporation, )
)
Defendant. )

This matter is before the court on PlaintifirgtiBaptist Church of Blairsville’'s (“First
Baptist”) Motion to Reconsider Pursuant to Rbfeor, in the Alternative, to Amend Pursuant to
Rule 15, [Dkt. No. 33]. First Baist has filed a memorandumsapport of its motion, [Dkt. No.
33-1], and Defendant GAF Matals Corporation (“Defendaf)t has filed a memorandum
opposing it, [Dkt. No. 34]. Havingonsidered the pleadings ang@ments from the parties, for
the reasons set forth below, the MotioGGRANTED IN PART andDENIED IN PART.

PROCEDURAL AND FACTUAL BACKGROUND

First Baptist filed its Class Action Compta (“Complaint”) on December 19, 2011 in the
United States District Court for the NorthernsDict of Georgia, [Dkt. No. 1-2]. In the
Complaint, First Baptist alleged that in Jurg®8 it purchased Timberline shingles manufactured
by Defendant in Mobile, Alabama, and irktd them on its church building located in

Blairsville, Georgia. These shingles, it claims, were warranted by Defendant to perform for a
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period of not less than thirty years. First Bsipasserts that because the shingles are cracking
and fail to meet ASTM International standarttey are defective and that Defendant knew of

this defect but continued to sell the shinglegstiaptist did not become aware of these defects,
and alleges that it had no reasonable means of discovering them, until it had the shingles
examined by a certified roofer shortly befdoenging this action amnst Defendant. The
Complaint, styled as a putative class action,réesg&laims against Defendant under four counts:
claims of negligence (Count I); breach ofpeess warranty (Counli); breach of implied
warranties (Count Ill); and violen of the Georgia Fair Business Practices Act (“GFBPA")
(Count IV).

On June 16, 2012, Defendant moved to dismiss First Baptist's Complaint for failure to
state a claim upon which relief could be grantdddtion to Dismiss”), [Dkt. No. 21]. In its
March 22, 2013 Order (“March 22 Order”), the dogmranted Defendant’s motion, dismissing all
of the counts listed in hComplaint. [Dkt. No. 31]. Specifity, the court heldhat application
of Georgia’s ten-year statute pose barred First Baptist’s negligence claim in Count | because
the suit did not commence until ten years after First Baptist, the intended customer, had
purchased the shinglesld] at 3-5]. As for Countl, the court similay held that Georgia’s
statue of limitations precluded the express warranty claimaf 5—6]. The Court also dismissed
the implied warranty claims, Count Ill, because tFBaptist failed to allege any failure of the
shingles to serve their ordinary purpose aeddose it failed to allege that it had relied on
Defendant’s judgment in Eeting the shingles,id. at 6-7]. Notably, tb court also rejected
First Baptist's request to finthat Defendant’s Smart Choice Single Limited Warranty (“Smart
Choice Warranty”), §eeDkt. No. 21-7], which was attached to the shingles when purchased,

was unconscionable, [Dkt. No. 31 at 8-9]. Hinahe court dismissed Count 1V, the GFBPA



claim, because First Baptist failed to allege, vgtifficient factual particularity, that Defendant’s
alleged misrepresentations in its marketing caused the damages or that First Baptist had relied on
these misrepresentationsnraking the shingle purchasel.[at 9-10].

First Baptist filed the instant motioon April 19, 2013, [Dkt. No. 33], following the
court’'s March 22 Order. Attached to the motare letters from Defendant’s Warranty Services
Department, [Dkt. No. 33-2], a memorandunsupport of the Motion to Amend, [Dkt. No. 33-

1], and a proposed Amended Class Action Compl@dProposed Amended Complaint”), [Dkt.
No. 33-4]. By these means, First Baptist attentptprompt the court'seconsideration of its
March 22 Order and to cure the deficiencies of the claims in its Complaint. For the reasons
stated below, the court finds these attempts to be partially effective, and therefore grants the
motion in part and denies it in part.

LEGAL STANDARDS

Styled, as it is, in the form of alternatiyébe instant motion must be analyzed in two
parts, herein referred to respectively as the Motion to Reconsider and the Motion to Amend.
Separate analysis is needed because the |legalastls that apply toraotion to reconsider are
not the same as those that apply to a motianend. After laying out the legal standards, the
court will discuss each cause of action in turn, ipocating analysis of both legal standards.

Motion to Reconsider

Pursuant to Rule 59(e) of the Federal Ruté Civil Procedurea court may alter or
amend its judgment if the movant shows: (1)i@ervening change in the controlling law; (2)
new evidence that was not available at the timthefruling; or (3) thathere has been a clear
error of law or a manifest injusticeRobinson v. Wix Filtration Corp599 F.3d 403, 407 (4th

Cir. 2010). A Rule 59(e) motion is “an extraordypnaemedy that should be applied sparingly.”



Mayfield v. Nat'l Ass'n for Stock Car Auto Racing, In674 F.3d 369, 378 (4th Cir. 2012).
Thus, “[tlhe standard governing maris to reconsider are strictGreenville Cnty. Republican
Party Exec. Comm. v. South Carolinso. 6:10-cv-01407-JMC, 2011 WL 2910360, at *1
(D.S.C. July 18, 2011). They may not be usedéise arguments which could have been raised
prior to the issuance of the judgment, nor rttagy be used to argue a case under a novel legal
theory that the party had the abilttyaddress in the first instancePacific Ins. Co. v. Am. Nat'l
Fire Ins. Co, 148 F.3d 396, 403 (4th Cir. 1998). It isppaopriate to use a motion to reconsider
as a means to rehash issues upon which the basralready ruled merely because the movant
disagrees with the court’s ruling. Accordingly, ander to prevail, “[the moving party must
advance a legal basis for its motion beyond &mngisagreeing with the court’s judgment.”
Greenville Cnty. Republican Party Exec. Comg011 WL 2910360, at *1see also United
States ex rel. BeckerWestinghouse Savannah River G85 F.3d 284, 290 (4th Cir. 2002).
Motion to Amend

Pursuant to Rule 15(a)(2) dfie Federal Rules of Civil Procedure, after the time has
passed to amend a pleading as a matter of cdargarty may amend its pleading only with the
opposing party’s written consent or the coudave. The court shoufdeely give leave when
justice so requires.” Fed. R. Civ. F5(a)(2). Rule 15(a) is a “libarrule [that] gives effect to
the federal policy in favor of resolving cases on their meriggead of disposing of them on
technicalities.” Laber v. Harvey438 F.3d 404, 426 (4th Cir. 200@n banc). “[D]ecisions on
the merits are not to be avoided oa Hasis of ‘mere technicalities.'Schiavone v. Fortun&77
U.S. 21, 27 (1986) (quotingoman v. Davis371 U.S. 178 181 (1962)). However, “[m]otions to
amend are committed to the discretion of the trial coufigller v. Prince George’s Cnty923

F.2d 30, 33 (4th Cir. 1991). Thus, “[a] districourt may deny a motion to amend when the



amendment would be prejudicial to the opposiagy, the moving party has acted in bad faith,
or the amendment would be futile Equal Rights Ctr. v. Niles Bolton Assqd802 F.3d 597,
602—03 (4th Cir. 2010).

A motion to amend may be denied if theeamdment would be futile. “If an amendment
would fail to withstand a motion to dismiss, it is futileWoods v. Boeing Co841 F. Supp. 2d
925, 930 (D.S.C. 2012) (citation omit)edTherefore, if any new viepleaded facts are asserted
in the new proposed complaint, but they fail to shbat the plaintiff is entitled to relief, the
court should deny the motion for leave to amend. (citing Ashcroft v. Igbal 556 U.S. 662
(2009)).

DISCUSSION

In first considering whether First Baptist has met the requirements for the court to
reconsider the March 22 Order, the court condutiat First Baptist has identified no change in
the controlling law since the March 22 Order wsssied, nor has First Baptist provided any new
evidence that was not previously available tatien the parties argued the Motion to Dismiss.
Consequently, if relief is available through Rule 59tenust be to correct a clear error of law in
the court’'s March 22 @er or to prevent manifest injustice&See Robinson v. Wix Filtration

Corp., 599 F.3d 403, 407 (4th Cir. 2010).

! As addenda to the instant motion, First Baptiffers letters sento it from Defendant’s
Warranty Services Department during July26f11. [Dkt. No. 33-2]. Tése letters indicate
some communication between the parties at tiha in which First Baptist claimed a defect
with the Timberline shingles and Defendant oéfk to settle the claim. Defendant correctly
points out that these documentsrevavailable to First Baptist iduly of 2012 when it filed its
Memorandum in Opposition to Defendant’s MotionQismiss, [Dkt. No. 27]. This evidence is
not “new” and, thus cannot be usedfas basis for a Rule 59(e) motioBee Exxon Shipping Co.
v. Baker 554 U.S. 471, 485 n.5 (200&hodall v. Verizon Wireless of the East, | 0. 1:10-
3195-MBS, 2012 WL 1825259, at *1 (D.S.C. May 17, 2012).



Secondly, in separately analyg whether to permit First Béipt to amend its Complaint,

Rule 15 instructs the court to do so unléssvould unfairly preyidice Defendant, would
countenance bad faith on the part afsEBaptist, or would be futileSee Equal Rights Ctr. v.

Niles Bolton Assocs602 F.3d 597, 602-03 (4th Cir. 2010Refendant has not argued that
amending the Complaint would cause it unfair prejudice or that First Baptist has acted in bad
faith. Rather, Defendant argues that all of First Baptist's attempts to amend its Complaint are
futile because they would not survive a motion to dismiss.

Therefore, for each of First Baptist's claimBe court must determine first whether its
prior ruling concerning the claim waclearly erroneous or caused manifest injustice, and second
whether First Baptist has revived the claim such that permitting amendment to the Complaint
would not be futile. Each of First Baptisttaims—negligence, breach of express warranty,
breach of implied warranty of merchantalilitoreach of implied warranty of fitness for
particular purpose, violation of ®PA, and fraud—are taken in turn.

Negligence

In its initial Complaint, Firs Baptist claimed that Defendawas negligent for defective
design and manufacture of theirgiles, for continuing to sethem after the defects became
known, and for failing to adequately test them esxhll them from market[Dkt. No. 1-2 at 9—

10]. The court’s March 22 Ordéismissed the negligence claihglding that Georgia’s statute
of repose precluded First Baptist from bringing the claim. [Dkt. No. 31 at 5]. The statute of
repose provides that

[n]Jo action shall be commenced pursusmtthis subsection with respect to an

injury after ten years from the date of the first sale for use or consumption of the

personal property causing or oth&®bringing about this injury.

Ga. Code Ann. § 51-1-11(b)(2) (2009). Theatste bars a negligence claim against a



manufacturer if it is not commencedthin ten years after “a fished product is sold as new to

the intended consumer who is to receive the prod@drhpbell v. Altec Industries, Inct07

S.E.2d 48, 49 (Ga. 2011). Unlike statutes of limitation, the statute of repose’s ten-year period is
not subject to normal tolling principlesSee Hill v. Fordham367 S.E.2d 128, 131 (Ga. Ct. App.
1988). Thus, the court determined that FirsttBapcommencing this actn thirteen years after
purchasing the shingles, could not sue for negigeabsent some exdem to the statute of
repose. Having found no applicable exeap the court disnsised the claim.

Motion to Reconsider First Baptist urges the court to reconsider application of the
statute of repose by emplog two lines of argument. First,argues that some of Defendant’s
negligent conduct occurred afteetpurchase of the shingles deds than ten years ago; thus,
the ten-year period set by thatsite of repose has not expirefDkt. No. 33-1 at 6-8]. This
argument is a non-starter. The very terms of tatitg mark the date of sale, and not the date of
negligent conduct, as the reference point dtarting the clock on & ten-year period.See
Campbell 707 S.E.2d at 48—-49 (“[T]he statute of repose . . . begins to run when a finished
product is sold as new to the intended consuwigs is to receive theroduct . . . ."). The
Georgia legislature is well aware of how to craft a statute of repose that begins to run on the date
on which a negligent act occur§eeGa. Code Ann. 8§ 9-3-71(b) 485) (creatinga statute of
repose for medical malpractice thars claims from being “brought more than five years after
the date on which the negligent or wrongful act or omission aedrr It chose to not do so
here. Instead, the statute of repose at isste dd@aims of manufacturer negligence when the
intended consumer purchased the product causinigjtirg more than ten years before the suit
commenced.

Second, First Baptist argues that Defendacdisduct may fit undean exception to the



application of the statute ofpese: the ten-year limit does nqipdy to causes of action arising

out of manufacturer conduct that “manifests a willful, reckless, or wanton disregard for life or
property.” Ga. Code Ann. 8§ 51-1-11(c) (2009)he Complaint contains allegations concerning
Defendant’s behavior that, First Baptist claimsuld rise to the level of willful, reckless, or
wanton conduct. The court, ruling on the MotionDmmiss, must consie allegations that
present live factual issues in First Baptist's fav@ee Erickson v. Pardu$51 U.S. 89, 94
(2007) (“[W]hen ruling on a defendant’s motion temliss, a judge must accept as true all of the
factual allegations contained in the complaint&pderson v. Sara Lee Coy®b08 F.3d 181,
188-90 (4th Cir. 2007) (reversing dismissal fraumnk in class action complaint). Because a
jury could find the conduct to be willful, reckless,wanton, First Baptistantends that the court
was obligated to presume that Defendant’'s condfitiavithin the excepon to the statute of
repose. Therefore, First Baptist concludes, the March 22 Order improperly dismissed the
negligence claim.

There are two problems in this line of argumehtrst, the court notes that First Baptist
failed to argue for this exception in its inlti@pposition to the Motion to Dismiss, and it is
typically inappropriate to raise arguments irRale 59(e) motion that could have been made
previously. See Pacific Ins. Co. v. Am. Nat'l Fire Ins. Cb48 F.3d 396, 403 (4th Cir. 1998).
Second, in the initial Complaint, First Baptimade no allegation that Defendant’s actions
comprised willful, reckless, or wanton conducCf. Anderson508 F.3d at 18 (cataloging
statements in the plaintiff's complaint that camsp allegations of willfulness). Even if First
Baptist had presented the argument in oppositidiheédviotion to Dismissit would have been
unavailing. First Baptist isot entitled to the presumption wiith for allegations it never makes

in its Complaint. Therefore, reconsideratiortte negligence claim’s dismissal must be denied.



Motion to Amend Although the court willhot reconsider its fing on the negligence
claim, First Baptist may yet revive the claim by amendment. The March 22 Order identified
preclusion by the ten-yeatatute of repose as a deficiencythe Complaint’'s negligence claim.

If First Baptist cures this deficiency in iBoposed Amended Complaint, and amendment would
not otherwise be futile, thendhegligence claim survives. Aaid out above, allegations of
willful, reckless, or wanton conduct in éhProposed Amended Complaint would prevent
application of the statute of repose and theralng the identified deficiency. The court finds
that the Proposed Amended Complaint sufficieatlgges willful, reckless, or wanton disregard
for property by Defendant for ¢hpurposes of Federal Rule @fivil Procedure 12(b)(6).
Therefore, First Baptist has rea the negligence claim’s deiency, and, pursuant to Rule
15(a)(2), the court grantsdve to amend that claim.

Breach of Express Warranty

First Baptist's Complaint also claimedathDefendant breached an express warranty
when the Timberline shingles it purchased became defective before the thirty-year period
outlined in Defendant’'s Smart Choice Warrahyd expired. [Dkt. No. 1-2 at 10-11]. The
court, in its March 22 Order, dismissed thiail. [Dkt. No. 31 at 546 Construing facts in
First Baptist's favor, the court determined thia¢ warranty was one for future performafce.
[Id.] However, the court also determined that, ur@eorgia law, breach @h express warranty
for future performance does not occur until tharrantor is notified otthe defect and then

refuses to honor the warrantyfails in the attempt to do sold[]; see also Simpson v. Hyundai

2 First Baptist vigorously argued that the eeg® warranty was one for future performance.
Plaintiffs’ Omnibus Opposition to GAF’'s Main to Dismiss Based on Warranty and Repose
Arguments (“Plaintiffs’ Omnibus Memorandi) [MDL No. 8:11-mn-02000-JMC, Dkt. No.
71]. If not a warranty for future performangewould be subject to thfour-year statute of
limitations, which would have alagly expired. Ga. Code Ann. § 21725(2) (1962) (a cause of
action for breach of express warraatcrues upon tender of delivery).



Motor Am, 603 S.E.2d 723, 727 (Ga. Ct. App. 2008pace Leasing Assoc. v. Atl. Bldg. Sys.

241 S.E.2d 438, 441 (Ga. Ct. App. 197The Complaint failed to algge that First Baptist ever

gave notice of the shingles’ defect to Defendarthat Defendant had refused or failed to honor

its express warranty. Accordingly, the court dssad the breach of express warranty claim for
failure to allege one of the elements of the cause of action, namely, that a breach had occurred.
[Dkt. No. 31 at 5-6].

First Baptist now focuses itgtention almost exclusively dhe “notice” language of the
March 22 Order. First, it contends that because Defendant was aware of the defective shingles,
notice was not requiredSee BDI Distribs, Inc. v. Beaver Computer Cpff)1 S.E.2d 839, 841
(Ga. Ct. App. 1998) (“In construinthe notice statute at issuwee decline to ascribe to the
legislature an intent to requieebuyer to do a futile and usstething.”) Second, it argues that
the notice requirement is an affirmative defense to a claim of breach; therefore, it was not
required to allege in its Complaint that it hsaltisfied the requirementThird, proffering as
evidence letters from Defendant’s Warranty Sexsvi©epartment containing a settlement offer
and an advisory notice of thisaslks action law suit, [Dkt. No. 33-Aijrst Baptist contends that it
did notify Defendant of the deftiee shingles. Finally, First Baigt argues that the settlement
offered by Defendant in response tontgice provided inadequate relief.

First Baptist’s focus on the notice requirememnsconstrues the thrust of the March 22
Order. Simply put, the notice requirement, get in Ga. Code Ann. § 11-2-607(3)(a) (1962),
was not at issue in the cowtMarch 22 Order. In the cdlg determination, the Complaint
failed to allege an essential element of ancléor breach of warranty for future performance—
the act of breach. There was no allegation enxGomplaint that Defendant failed to honor the

promises made in the Smart Choice or any otheranty. The court’s refence to “notice” in

10



the March 22 Order was not intended to raiseafiinmative defense obehalf of Defendant.
Rather, it was intended to show the absencangf allegation that Defelant had refused to
honor its warranty by simply ignoring notice oftlalleged defectiveondition given to it by
First Baptist. If no notice haldeen given, the court reasong¢igen Defendant could not have
ignored it and, thus, could not have breachedwarranty. Prior to the instant motion, First
Baptist had put forward no allegation or evidena thhad given notice to Defendant. It is easy
to see why: the evidence it has proffered, therdvdy Services Department letters, show that
Defendant, instead of refusing to honor the terms of its warranty, offered to fulfill them and was
rejected by First Baptist. Thetters only confirm what the counts identified as the deficiency
in the express warranty claim: First Baptist makes no allegation that a breach actually occurred.
There remains only one route around thidictency. First Baptist asserts that
Defendant’s settlement offer was “inadequate.’kt[INo 33-1 at 8; Dkt. No. 33-4 at 9]. The
court construes this argument to be that tieseent offer constituted a remedy that failed of its
essential purposeSeeGa. Code. Ann. 8§ 11-2-719(2) (1962Where circumstances cause an
exclusive or limited remedy to fail of its essential purpose, that remedy will not be given effect,
and the buyer may rely on the remedies providatie Georgia Commercial Code (“GCC'Id.
If the Smart Choice Warranty failed of its essanpurpose, then, whethe shingles became
defective within the thirty-year period, First Begptwould be entitled téthe default remedies of
the GCC at that time. Consequently, Defendaotild have breacheits express warranty of
future performance by failing toffer First Baptist the GCC default remedies. The court cannot
determine, as a matter of law, whether the $iBapbice Warranty fails of its essential purpose.
That question is one of fact for the jury to decidSee, e.g.BAE Sys. Info. & Elecs. Sys.

Integration, Inc. v. SpaceKey Components,,IiNn. 10-cv-370-LM, 2013 WL 149656, at *2

11



(D.N.H. Jan. 11, 2013) (interpra New Hampshire’s version tdie Uniform Commercial Code
(“UCC"); Rheem Mfg. Co. v. Phelps Heating & Air Conditioning, ,IM@6 N.E.2d 941, 948
(Ind. 2001) (interpreting Indias version of the UCC).Because it remains assue of fact
whether the Smart Choice Warranty failed of gsemntial purpose, the court, construing facts in
First Baptist's favor, must presume, at this juncture, that the warranty has so’fafled.
Erickson 551 U.S. at 94. As a result, the courtsinfind that First Baptist has alleged the
element of breach required for itgich of breach of express warranty.

It was not clear error for the March 22 Qrde dismiss the express warranty claim for
failure to allege the element bfeach. In its pleadings up urthle March 22 Order, First Baptist
only referenced the “essentiglirpose” argument in passingdawith oblique language See
Plaintiffs Omnibus Memorandum [MDL No. 81-mn-02000-JMC, Dkt. No. 71 at 24]. More
importantly, First Baptist couched that language mwithe context of its assertion that the Smart
Choice Warranty was unconscionable. Unlike@ksential purpose prowss of § 11-2-719(2),
whether a remedy is unconscionable pursuant to 3719(1) is a matter of law to be decided
by the court.Lee v. Mercedes-Benz USA, L1822 S.E.2d 361, 362 (Ga. Ct. App. 2008ullis
v. Speight Seed Farms, In605 S.E.2d 818, 819 (Ga. Ct. App. 1998hus, for purposes of the
March 22 Order, First Baptist did not adequatglgrése the court that a factual issue still existed

as to whether a breach had occurred. Becauséeno error exists, thielotion to Reconsider is

% Courts have held that UCC § 2-719 has limiggplication: it provides the parameters for
limiting remedies but does not apply to contual provisions disclaiming liability from
warranties. See, e.gKoering Co. v. A.P.1., Inc369 F. Supp. 882, 891 (E.Mlich. 1974). It is
possible that this line of reasoning could béeged to hold that 8§ 11-2-719 is limited to the
context of determining the appropriate remedy after breach is found. If so, First Baptist
would not be able to bootstrap the termaddCC remedy provision into its method of proving
breach. However, Georgia law on this subject idaar¢ and the parties hawet briefed it. In
light of the liberal standards qieading for Rule 8 and Rule 1B the Federal Rules of Civil
Procedure, the court, at this stage of ltiiga, presumes that 8 11-2-719 is not so limited.

12



denied. However, the deficiency in the Complaint identified by the court—absence of an
allegation of breach—has been cured by thenseof the Proposed Amended Complaint.
Therefore, the alternative Nlon to Amend is granted.
Breach of Implied Warranty of Merchantability”

First Baptist also brought a claim for breaxflthe implied warranty of merchantability.
The March 22 Order dismissed the claim becakisst Baptist had only made conclusory
allegations of breach and had failed to allege that the shingles had been unsuccessful in serving
their ordinary purpose. [Dkt. No. 31 at 7].

The court’s determination was not clearly moe. To be merchantable, goods must meet
a number of minimal standards such as passitiyput objection in the trade and being fit for
the ordinary purposes for which such goods ased. Ga. Code Ann. § 11-2-314 (1962). The
Complaint was devoid of any reference to the skesidghilure to meet these minimum standards.
Instead, the Complaint stated ohat Defendant was subjectatl implied warranties found in
the UCC, that Defendant had breached theseawtes, and that the breach had resulted in
injury to First Baptist. [Dkt. No. 1-2 at 11]JConclusory pleadings of this caliber are precisely

the sort of “unadorned, the-defendant-unlawfiifrmed-me accusation” that the Supreme Court

4 Unfortunately, both the court and the partiesoilved in this multi-district litigation have
sometimes developed opinions and argumeatgerning the “implied warranties” as a group.
This grouping together of thenplied warranty of merchantdity and implied warranty of
fitness for particular purpose has caused no sanatlunt of confusion, especially because these
separate warranties rely on different theonédiability, and finding breach for them requires
proof of different elements. Their combinationra composition is sometimes warranted because
both are implied by law and both may be disckdnor excluded by similar methods. However,
this court shall, and the parties should, ende&wdre clearer with respect to these two distinct
warranties and to avoid lumping them togethefimplied warranties” when confusion is likely

to result.
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decried inAshcroft v. Igbal 556 U.S. 662, 678 (2009). The claim was properly dismissed, and
the Motion to Reconsider is denied.

First Baptist now attempts to cure thefidency by alleging more particularly the
standards of § 11-2-314 that the shingles failed to meet. thesroposed Amended Complaint
specifically alleges that “[t}he normal and ordinaige of an extended durat roofing shingle is
to be an intact and fully performing roofirghingle for the extended duration,” and that the
shingles “have failed their omtry purpose by prematurelyacking and splitting, requiring
replacement of the roof and causing damagfJkt. No. 33-4 at 9]. These allegations go
beyond the conclusory assertions made in the initial Complaint and cure the deficiency identified
by the courf. Second, the Proposed Amended Complaisu abntains factuallegations that
the shingles failed to conform to the promisesaffirmations of factmade on their containers,
one of the minimum standards of § 11-2-314. eSéh allegations also ®u the deficiency.
Consequently, the Motion to Amend with respecthe claim for breach of the implied warranty
of merchantability is grante pursuant to Rule 15(a)(2).

Breach of Implied Warranty of Fitnessfor Particular Purpose

Along with the implied warranty of merchibility, First Baptiss Complaint also
contained a claim for breach of the implied watyaof fithess for particular purpose. The
March 22 Order analyzed the latter claim along with the former and dismissed it for pleading
only legal conclusions and beingvidéd of any allegation that Fir&aptist relied on Defendant’s

judgment to select for it shingleppropriate for some particulpurpose. [Dkt. No. 31 at 7].

5 Citing various cases, Defendant urges the court to take a narrow view of the ordinary purpose
of shingles: to provide protection from the weattugrthe interior of the home. [Dkt. No. 34 at
15-16]. Defendant argues that because First Bdms not alleged that the shingles failed to
provide protection from the weathat fails to state a claim fdoreach. The court declines to
accept this definition for the dinary purpose of shingles.

14



For the warranty of fitness f@articular purpose to exist between parties, the seller must
have reason to know of the buyer’s particulampse for the goods, andetibuyer must rely on
the skill or judgment of the seller gelecting or furnishing suitable good®nes v. MarcysA57
S.E.2d 271, 272 (Ga. Ct. App. 1995). In the Prop@sednded Complaint, First Baptist makes
no reference to any particular purpose it hadte shingles, no allegation that Defendant knew
of any particular purpose, and no assertion ithaglied on Defendant to furnish goods suitable
for that purpose. First Baptist admits thdiarce is a necessary element for proving breach of
this warranty [Dkt. 33-1 at 16]. It also admitgat for the warranty to apply, information must
have been passing between the buyer and s¥kty the Proposed Amended Complaint makes
no allegation of reliance or the passing of infation. Thus, the March 22 Order’s dismissal of
the claim for breach of the irhed warranty of fithess for pacular purpose was not clearly
erroneous. Furthermore First Baptist has mired the deficiency. Therefore, both
reconsideration and amendmentioé claim must be denied.

Violation of GFBPA

First Baptist’s final claim in its Complaimtas based on Defendantiieged violation of
GFBPA. The GFBPA provides a paite right of action for an indidual “who suffers injury or
damages . . . as a result of consumacts or practices in violatiaf [the Act].” Ga. Code. Ann.

§ 10-1-399 (2000). To prevail on a GFBPA cao$ection, a plaintiffmust demonstrate: a
violation of the Act, causation, and injurgeeTiismann v. Linda Martin Homes Corb37
S.E.2d 14, 17 (Ga. 2006). Additionally, “[jJustifi@blreliance is an ess@al element” of a
plaintiffs GFBPA claims.Novare Group, Inc. v. Sari718 S.E.2d 304, 309 (Ga. 2011) (citing
Tiismann 637 S.E.2d at 17).

The March 22 Order recognized two defides in the initial Complaint's GFBPA

15



claim. First, it contained no allegations cermming how the supposed misrepresentations in
Defendant’'s marketing caused the professed damd@és. 31 at 9] Second, it failed to make
any allegations regarding itslismce on the misrepresentatioam choosing to purchase the
shingles. [d.] The court then dismissed the claim faiting to allege anything concerning these
two elements, both of which are neddo support a GFBPA claimid[]

In asking the court to reconsider its decisiéinst Baptist deals solely with its deficiency
in not sufficiently alleging reliance. It arguesitithe absence of allegations concerning reliance
is an inappropriate reason for dismissal, [Dkt13® 14—15]; that reliance has, nonetheless, been
alleged in the Complaintjd. at 17-18]; that reliance is natnecessary element of a GFBPA
claim [id. at 18-19]; and that the PromasAmended Complaint sufficiently alleges reliange, [
at 18].

First Baptist makes no attempt, however,ddrass the lack of allegations concerning the
related issue of causation, which the court alsotifileth as one of the Complaint’s deficiencies.
Neither the initial Complaint nor the Progas Amended Complaint contain any factual
allegation pertaining téraudulent or decepti/ conduct prior to Jun&€998, when First Baptist
alleges that its shingles were installed. Adiden one conclusory pagaaph that it “has been
injured by [Defendant’s] unfair and deceptive aatal practices,” [Dkt. No. 33-4 at 11], First
Baptist provides no factual allegations conaggnihow Defendant’s alleged misrepresentations
in the period after purchase somehtaused First Baptist's injury.

There was no clear error in the court’s dem to dismiss the GFBPA claim. Causation
is an essential element to the claim, and First Baptist failed to plead an allegation of causation.
This deficiency is alone enough uphold the March 22 Order’'ssmnissal and to find that the

Proposed Amended Complaint has failed to ¢heedeficiency. The Court need not examine
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First Baptist's attempts to rehabilitate thaicl by arguing the reliance component. Both the
Motion to Reconsider and the Motion to Amend are denied.
Fraud
In its Proposed Amended Complaint, FiBsptist adds a claim for common law fraud
that was not in its initial Complaint. Theurt need only determine whether permitting the new
claim would be futile. The court finds that because the claim fails the standard of pleading set
forth in Rule 9(b) of the Federal Rules of Cikrocedure, allowing thelaim to survive would
be futile.
A claim of fraud is subject to the heiginied pleading standards of Rule 9(b).
Rule 9(b) . . . plainly requires a colamt to set forth (1) precisely what
statements or omissions were made in which documents or oral representations;
(2) the time and place of each suchtatent and the person responsible for
making (or, in the case of omissions, not making) them; (3) the content of such
statements and the manner in which they misled the plaintiff; and (4) what the
defendant obtained aansequence of fraud.
FindWhat Investor Grp. v. FindWhat.co®b8 F.3d 1282, 1296 (11th C011). None of the
allegations in the Proposed Amended Complaistdee any fraudulent statements or omissions
made; set forth their context, time or place; emnitfy who made them. Wy statements that are
proffered are generalized and lack the pardigty required by Rule 9(b). First Baptist's
attempts to augment its pleadings with a fraud claim are ultimately futile, and the court must
therefore deny the Motion to Amend withspect to Count V of the Proposed Amended
Complaint.
CONCLUSION
For the foregoing reasons, the cOGRANTS IN PART andDENIES IN PART First

Baptist's Motion to Reconsider Pursuant to Rule 59 or, in the Alternative, to Amend Pursuant to

Rule 15, [Dkt. No. 33]. The couBRANTS the Motion with respect to amending the claims for
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negligence, breach of expressriaaty, and breach of the impliavarranty of merchantability
found in the Complaint and the PropdsAmended Complaint. The col@ENIES the Motion
with respect to reconsidering itéarch 22 Order dismissing allasins of the Complaint and with
respect to amending the claims for breach @f itnplied warranty of fitness for particular
purpose, GFBPA violation, and fraud found tile Complaint and the Proposed Amended
Complaint.

IT ISFURTHER ORDERED that First Baptist be givenfteen (15) days from the date
of this Order to amend its Complaint in accordance with this Order.

IT 1SSO ORDERED.

8 ' I‘
UnitedStateDistrict CourtJudge

July 2, 2013
Greenville,SouthCarolina
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