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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
ANDERSON/GREENWOOD DIVISION

In re: )
Building Materials Corporation of America )
Asphalt Roofing Shingle Products Liéty ) MDL No.: 8:11-mn-02000-JMC
Litigation, )
)
)
John Green, on behalf of himself and )
all others similarly situated, )
)
Plaintiff, ) Civil Action No.: 8:12-cv-00088-JMC
)
VS. ) ORDER AND OPINION
)
GAF Materials Corporation, )
)
Defendant. )

)

This matter is before the court on Dedant GAF Materials Gporation’s (“GAF”),
Motion to Dismiss the Complaint for Failute State a Claim Upon Which Relief Can be
Granted [Dkt. No. 17]. Extensive memorandaupport of and in oppositn to the motion have
been filed by the parties. Having considered the written arguments of the parties and the record
before the court, GAF’'s motion is gted in part and denied in part.

FACTUAL AND PROCED URAL BACKGROUND

GAF is a Delaware corporation with ifgincipal place of business in Wayne, New
Jersey. It manufactures roofingaterials, including asphalt ranf) shingles marketed under the
Timberline® brand name, in facilities located asdhe United States and sells these shingles
nationwide. Plaintiff John GreeiGreen”) is a resident of Jacksonville, Florida, who alleges
that he purchased Timberline shingles in 2@®place on his home that were manufactured in

Mobile, Alabama. In the Complaint [Dkt. No. 1], Green alleges that GAF warranted the
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shingles for a period of at least thirty (30ays. Green further alleges that the shingles are
defective because they are cracking, and ttaglyto meet ASTM International (*ASTM”)
standard 3462 based on tegtinonducted by an expert. €&n acknowledges that he was
unaware of the alleged defectthre shingles until the testingthich occurred shortly before the
filing of his class action complaint.  Gredmings this putative class action against GAF
asserting claims for negligence (count I); breafcbxpress and implied warranties (counts Il and
[11); and violation of the Fdrida Deceptive and Unfair Tradractices Act (“FDUTPA”) (count
IV) arising from GAF's sale of thallegedly defective roofing shingles.
LEGAL STANDARD

To survive a motion to dismiss, the Federal Rules of Civil Procedure require that a
complaint contain “a short and plain statement efdlaim showing that thgleader is entitled to
relief.” Feb. R. Civ. P. 8(a)(2). Although Rule 8(ajloes not require “detailed factual
allegations,” it requires “more than aonadorned, the-defendant-unlawfully-harmed-me
accusation,’Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (citiidell Atl. Corp. v. Twomb|y550
U.S. 544, 555-57 (2007)), in order“give the defendant fair notice . of what the claim is and
the grounds upon which it restgivombly 550 U.S. at 555 (internaltations omitted). Stated
otherwise, “a complaint must contain sufficieattual matter, accepted as true, to ‘state a claim
to relief that is plausible on its face.Tgbal, 556 U.S. at 678 (quotinfwombly 550 U.S. at
570). A claim is facially plausibl“when the plaintiff ppads factual contentahallows the court
to draw [a] reasonable inferem that the defendant is liable for the misconduct alleged.”
(quotingTwombly 550 U.S. at 556). A complaint allegiracfs that are “menglconsistent with
a defendant’s liability . . . stopshort of the linebetween possibility red plausibility of

‘entittement to relief.” Id. (quoting Twombly 550 U.S. at 557) (internal quotation marks



omitted).

In evaluating a motion to disss, a plaintiff's well-pled aligations are taken as true, and
the complaint, including all reasonable inferences therefrom, is liberally construed in the
plaintiff's favor. McNair v. Lend Lease Trucks, In@5 F.3d 325, 327 (4th Cir. 1996). The
court may consider only the facts alleged ia tomplaint, which may include any documents
either attached to or incorporated in the ctaamp, and matters of which the court may take
judicial notice. Tellabs, Inc. v. Makor Issues & Rights, Lt&51 U.S. 308, 322 (2007).
Although the court must acceptethplaintiff's factud allegations as tre, any conclusory
allegations are not entitled to an assumptionwhirand even those allegations pled with factual
support need only be accepted to the extent tihaty“plausibly give rise to an entitlement to
relief.” Igbal, 556 U.S. at 679.

DISCUSSION
Negligence — Economic Loss Doctrine

GAF contends that Green’s negligencerlas barred by Florida’s economic loss rule
and, therefore, the court shouldmiiss this cause of action.

Under Florida law, “[tlhe economic loss ruleaigudicially created doctrine that sets forth
the circumstances under which a tort action is prohibited if the only damages suffered are
economic losses” that result from “disappothteconomic expectations” or “the loss of the
benefit of the bargain.Indemnity Ins. Co. of N. Am. v. Am. Aviation, 11801 So.2d 532, 536
and n.1 (Fla. 2004). The rule bars recovery Whgre the parties are @ontractual privity and
one party seeks to recover damages in tort for msadtésing out of the edract, or (2) where the

defendant is a manufacturer distributor of a defective product which damages itself but does



not cause personal injury or dageato any other property.”Curd v. Mosaic Fertilizer, LLC39
S0.3d 1216, 1213 (Fla. 2010) (citiAgn. Aviation, InG.891 So.2d at 536).

The purpose of applying the economic loss mileircumstances where the parties are in
contractual privity is to prevenhe parties from avoiding thél@ation of losses agreed upon in
the contract.See Action Nissan, Inc. v. Hyundai Motor A617 F. Supp. 2d 1177, 1192 (M.D.
Fla 2008) (citingAm. Aviation, Inc.891 So.2d at 536). “Accordingly, ‘courts have held that a
tort action is barred where a defendant has noinaitted a breach of duty apart from a breach of
contract.” A tort action is ndtarred, however, when the tort is ‘committed independently of the
contract breach.” Id. (citing Am. Aviation, Inc.,891 So.2d at 537). dditionally, courts
applying Florida law have barred recovery unttexr economic loss rule where the only “other
property” damage alleged by the plaintiff inclgdine consequential costs associated with the
replacement of the defective produsee Pulte Home Corp. v. Osmose Wood Preserving, Inc.
60 F.3d 734, 742 (11th Cir. 1995) (finding that amiéi could not recoveunder a tort sounding
in negligence for defective plywood usedarhousing project wherde only damages alleged
consisted of the defective plywood and the castsociated with replacing the adjacent roofing
materials);Casa Clara Condo. Ass'n v. Charley Toppino & Sons, B20 So.2d 1244, 1246
(Fla. 1993)

Here, the parties dispute whether Greers lalequately alleged damage to “other
property” to survive dismissal. GAF vigorduscontends that Green has not alleged any
damages related to the purportifect associated with the ASTM representation aside from the

alleged cracking of the shingleg:irst, GAF notes that Green doaot allege anywhere in the

! Green'’s reliance olm re Chinese Manufactured Drywall Products Liab. Lit§80 F. Supp. 2d
780, (E.D. La. 2010), is misplaced. In decidinge Chinese Manufactured Drywall Products
Liab. Litig., the United States Districiourt for the Eastern Districtf Louisiana actually found
that the plaintiff had sufficientlalleged damages othtdran those that occurred to the product
itself. Here, Green has made no such claim.
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Complaint that his roof has extied any leaking or that Gredras actually experienced any
damage as a result of the alldgkefect in the shingles.

Contrarily, Green implores the court tocts exclusively on the allegations of the
Complaint and specifically claims that he has sufficiently alleged the requisite damage to other
property. In Plaintiffs Memorandum in Oppositi to Defendant’s Motion to Dismiss [Dkt. No.
23], Green contends that hislegjation in the complaint that the allegedly “defective roof
shingles have caused actual @otisequential damages” is sufficient to withstand dismiddal.
at 8. He further explains that

It is apparent from the Green Complathat any product failure of the shingle

would also damage other items on ortie home (e.g., rats, ceiling tiles,

furniture, floors, and items of personabperty). The specific details of a cause of

action are not required to be pled but rather facts sufficient to place a Defendant

on notice of the naturef the claims.

Id. Other than conclusory statements ag@ning speculative and hypothetical damage to
Green’s property and that of the putative clasmbes, the court finds that Green has failed to
sufficiently allege any damage to “other propertyAtdditionally, it is undisputed that this case
does not involve any allegations of personal yjukVithout any allegation of actual injury to
property other than the defective product itselfl the consequential dages resulting from the
replacement of the defective product, Green fr@sented the court with merely a negligence
action that is consistdgitbarred by Florida law.

Green further urges the court to allow hegligence claim to survive dismissal because
he has made additional allegations concerning fraud and deceit against GAF. Indeed, Florida
law recognizes several exceptiagnghe economic loss rule includietaims for intentional torts,

such as fraud, conversion, intentional interference, theit, abuse of process, and other torts

requiring proof of intentAm. Aviation 891 So.2d at 543. However, such claims must stand



independently. Id. at 537;see also27 HA. JUR. 2D Fraud and Deceit§ 11. Accordingly,
Green’s allegations of fraud and deceit do not save his negligence claim from the consequences
of the economic loss rule.

Finally, Green argues that the economissloule does not apply where the complaint
contains allegations afode violations. Greecorrectly notes that a statutory claim for a code
violation may withstand a motion tosmiss founded on the economic loss rusee Stallings v.
Kennedy Electric, Inc.710 So.2d 195, 197 (Fla. 5th Dist. Ct. App. 19¢8he economic loss
rule does not apply to statutory causes of achiod should not be used as a sword to defeat
them.”),aff'd 753 So.2d 1219 (Fla. 1999). However, Grhas not assertechya cause of action
against GAF for any code violations. Therefore, Green can find no escape from the economic
loss rule for his negligen@nd strict liability claimsunder this theory either.

Based on the application Bforida’s economic loss rule,dhcourt must dismiss Green’s
negligence claims against GAF.

Warranty Claims

GAF seeks dismissal of Green’'s causesadion for breach oéxpress warranty and
breach of implied warranty under the premise fHatida law requires privity of contract to
recover on a warranty claim and Grdws failed to plead any factulegations of the existence
of privity between him and GAF.

A. Privity of Contract

Florida law is well-established that a plaihtifiust be in privityof contract with the

defendant to recover on an implied warranty clainee $ardegan v. Mylan, IncNo. 10—

2 In Plaintif’'s Memorandum in Opposition to Bdant’s Motion to D8miss [Dkt. No. 23, at
11-12], Green argues that any statute of limitatemalysis as to his negligence claim would be
premature at this stage of the litigation. Tdwaurt finds it unnecessary to address this issue
because GAF did not raise it as a basis for dismissal.
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14285-ClIV, 2011 WL 3583743, at *6 (S.D. FlaugA12, 2011) (citations omitted). Green does
not include any allegations in the Complainattivould allow the court to determine whether
privity exists between him and GAF. In Gree@emplaint, he merely states that “John Green
chose to place new shingles on his home in 2005. The shingles he purchased were GAF
Timberline shingles manufactured at GAF's Mobile PlarggeComplaint, at § 21. However,
the Complaint never clearly alleges that the sleisglere purchased from GAF. Green'’s failure
to adequately plead the element of privity iport of his breach of implied warranty claim is
fatal under Florida law and, therefotke claim must be dismisse&ee Freeman v. Olin Corp.
No. 5:12—cv—6-RS—-GRJ, 2012 WL 1987019, at *1 (\EB. May 3, 2012) (“Failure to plead
contractual privity in the coni@int merits dismissal of an implied warranty claim under Rule
12(b)(6).”) (collecting cases).

The law is not as equally settled in Florids to the necessity girivity in breach of
express warranty claims. ®e courts have interpreted Floridavlto require privity in breach of
express warranty casessee, e.gMardegan 2011 WL 3583743, at *6 ¢(tlecting cases and
guotingWeiss v. JohanseB898 So.2d 1009, 1011 (Fla. 4th Dist. Bpp. 2005) (stating that “in
order to recover for the breach of a warranty eith@ress or implied, the plaintiff must be in
privity of contract with the defendant.”)) Other courts have observed exceptions under Florida
law allowing breach of express warramtgims despite the lack of privityld. (collecting cases
and quotingSmith v. Wm. Wrigley Jr. Go663 F. Supp. 2d 1336, 1343 (S.D. Fla. 2009)
(applying Florida law and denying motion to dismiss an expeesvarranty claim on lack of
privity based on “the particuldacts of the case”))The court cannot deteine, without further

factual development, whether or not Green’s esprgarranty claim is of such character as to



except it from the privity requirement. Accardly, the court will not dismiss his breach of
express warranty claim for failure to agetely plead privity in his Complaint.

B. Warranty Disclaimer

GAF next contends that, even assuming Gasenplead the requisitcontractual privity,
the court should dismiss Green’s warranty akibecause GAF effectively disclaimed all
express and implied warranties excepsetsforth in GAF’s Limited Warranty.

Florida statutory law allows for the exclusi@r modification of warranties. Florida
Statute 8§ 672.316 provides, in part,

(1) Words or conduct relevant to the ¢rea of an express warranty and words or
conduct tending to negate or limit wanty shall be construed wherever
reasonable as consistent with each otbet; subject to the provisions of this
chapter on parol or extsic evidence (8672.202), gation or limitation is
inoperative to the extent thatctuconstruction is unreasonable.

(2) Subject to subsection (3), to exdé or modify the implied warranty of
merchantability or any part of it, the language must mention merchantability and
in case of a writing must be conspicuous; and, to exclude or modify any implied
warranty of fitness, the exclusion must be by a writing and conspicuous.
Language to exclude all implied warrantasfitness is suffie@nt if it states, for
example, that “There are no warranties which extend beyond the description on
the face hereof.”

3) Notwithstanding subsaoh (2): (a) Unless the circumstances indicate

otherwise, all implied warranties are exdéd by expressions like “as is” or “with

all faults” or other language whidn common understanding calls the buyer's

attention to the exclusion of warrantiasdamakes plain that there is no implied

warranty. . . .

In his Complaint, Green specifically allegeatthe “purchased a roofing system which is
warranted by GAF as a 30-year or longeofing system.” Complaint, at3B. As represented

by Linda Marion, the GAF Smart Choice Shinglenited Warranty (“Smart Choice Warranty”)



[Dkt. No. 17-6f was affixed to every package of GAF shingles. The Smart Choice Warranty
explicitly limits coverage and provides for &dle and Exclusive Warranty that is
“‘“EXCLUSIVE AND REPLACES ALL OTHER WARRANTIES, WHETHER EXPRESS OR
IMPLIED, INCLUDING THE IMPLIED WARRANTIES OF MERCHANTIBILITY AND
FITNESS FOR A PARTICULAR PURPOSE.Id. (emphasis in original).

Upon review of the disclaimer in éhSmart Choice Warranty document that GAF
contends was affixed to the packaging of #fengles, the court finds that the disclaimer
complies with the statute allowing exclusion rapdification of warranties. Specifically, the
disclaimer appears in all capital letters direttglow a heading caption&d bold type. Indeed,
Green does not even refute GAF’'s argument that the disclaimer complies with the statutory
requirements. Instead, Green argues that GAfisclaimer and efforts to limit its express
warranties fail because the Smahoize Warranty is unconscionable.

Incorporating the arguments from Plaintiffs’ Omnibus Opposition to GAF’'s Motion to
Dismiss Based on Warranty and Repose ArgusmfviDL No. 8:11-mn-02000-JMC, Dkt. No.
71],* Green contends that the manty disclaimers and rematlilimitations found in GAF’s
Smart Choice Warranty are unconscionable anafoneeable against him and members of the
purported class because GAF knew of the allegéectiein the shingles when it sold them and
concealed the defects from consumers tdu@e sales and avoidsitobligations under its

warranty.

% The GAF Smart Choice Shingle Limited Warrantyaigached as Exhibit A to the Affidavit of
Linda Marion submitted by GAF in support of its motion. Green has not disputed the
authenticity of the document and has redd to GAF’s warranty in his Complaint.

* GAF generally complains that Green’s aglce on Plaintiffs’ Omnibus Opposition to GAF’s
Motion to Dismiss Based on Warranty and RepaAsguments violates certain page limitations
established by this court’s Local Civil Ruledowever, GAF has not suggted or requested any
action from this court for the alleged violation of the Local Civil Rules.
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An action for unconscionability requires arfyato demonstrate both substantive and
procedural unconscionabilityComplete Interiors, Inc. v. Behab58 So.2d 48, 52 (Fla. 5th Dist.
Ct. App. 1990) (internal citations omitted). UiSstantive unconscionability generally can be
established by alleging and provitigat the terms of a contraate onerous, unreasonable or
unfair. Procedural unconscionly speaks to the individdaed circumstances surrounding
each contracting party at the tirtiee contract was executedd.

In the Complaint, Green makes seVerdlegations regarding GAF's knowledge
concerning the alleged defective condition of the shingkee generallyComplaint. However,
the court finds that Green’s unconscionabifitguments concerningdtSmart Choice Warranty
or any other warranty pportedly provided by GARre not adequately alleged in the Complaint
and may not be considered in determining thagion to dismiss. Notwithstanding the foregoing
analysis, Green’s failure to plead unconscionabdiigs not warrant disssal of Green'’s breach
of express warranty claim on this bas&ee supraPrivity of Contract discussion.

Furthermore, Green notes that Florida laguiees a disclaimer of warranties in the sale
of consumer goods to be part of thesibaof the bargain between the parti€se Knipp v.
Weinbaum 351 So.2d 1081 (Fla. App. 1977). There is @nég no evidence ithe record from
which the court could determine whether the ldiscer was actually part of the basis of the
bargain. At this stage of the litigation, the dauust simply determine whether or not Green has
pleaded his breach of express warranty claim witfiicient plausibility. The court finds that
Green has done so, and he may proceed withreach of express warranty cause of action.
Florida Deceptive and Unfar Trade Practices Act

GAF seeks dismissal of Green’s FDUTPA sawf action on the ground that Green fails

to plead his claim with the geisite particuarity.
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FDUTPA claims are subject to the pleaglirequirements of Federal Rule of Civil
Procedure 9(b)See e.g., Stires v. Carnival Cqr@43 F. Supp. 2d 1313, 1322 (M.D. Fla. 2002).
The rule requires that, “[ijn aligng fraud or mistake, a party stustate with particularity the
circumstances constituting fraud orstaike.” Fed. R. Civ. P. 9(b).

While Rule 9(b) does not abrogate tbencept of notice plding, it plainly

requires a complaint to set forth (1) precisely what statements or omissions were

made in which documents or oral re@etsations; (2) the time and place of each

such statement and the person resptasibr making (or, in the case of

omissions, not making) them; (3) the camitof such statements and the manner

in which they misled the plaintiff; el (4) what the defendant obtained as a

consequence of the fraud.

FindWhat Investor Group v. FindWhat.cp6b8 F.3d 1282, 1296 (11th Cir. 2011).

Upon review of the Complaint, the court finttgat the majority of Green’s claims of
fraudulent conduct do not meet the heightesémhdard of Rule 8. Although Green’s
Complaint contains copious ajjations concerning GAF’s advisihg, marketing, and fraudulent
concealment of information, Green fails to gpethe time, place, or manner of these alleged
fraudulent activities. In fact, Green’'s Complapredominantly rests on broad assertions
regarding GAF’s conduct in other litigation. d€en’s allegations against GAF regarding its
alleged general marketing and distribution fai gpleading standard of Rule 9(b) and cannot
support Green’s FDUTPA cause of actforccordingly, Green’s FDUTPA claim is dismissed.

CONCLUSION

For the foregoing reasons, the cdBRANTS IN PART AND DENIES IN PART GAF

Materials Corporation’s Motion t®ismiss the Complaint for Hare to State a Claim Upon

Which Relief Can be Granted [Dkt. No. 17]. The court grants GAF Materials Corporation’s

Motion to Dismiss Plaintiff John Green’s negligen breach of implied warranty, and Florida

> Because the court finds that Green failsudficiently allege hiFDUTPA claim under Rule
9(b), the court need not address GaAstatute of limitations argument.
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Deceptive and Unfair Trade Practicest Aauses of action without prejuditeHowever, the
court denies GAF Materials Cor@tion’s request to dismiss Gregibreach of express warranty
claim.

IT IS SOORDERED.

8 ' I‘
UnitedStateDistrict Judge

March 20, 2013
Greenville, South Carolina

® Should Green seek leave to amend his comptaiatidress the deficieies noted by the court
in this order, and the court grant such acti@reen may not include in the pleading any claim
for a code violation which doemt apply to manufacturers.
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