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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ANDERSON/GREENWOOD DIVISION

JERRELLREDDIC, )
)

Petitioner, ) No. 8:12-cv-00232-DCN
)
VS. )

) ORDER

WARDEN LEROY CARTLEDGE, )
)
Respondent. )

)

This matter is before the court on Magasé Judge Jacquelyn D. Austin’s Report
and Recommendation (“R&R”) that this court grant respondent Warden Leroy
Cartledge’s motion for summajydgment. Petitioner Jett&keddic (“Reddic”), who is
seeking a writ of habeas corpus pursua28®).S.C. § 2254, filed written objections to
the R&R. For the reasons set forth belowe, tburt adopts the R&R, grants respondent’s
motion for summary judgment, and desithe relief requested under § 2254.

|. BACKGROUND

Reddic was indicted for murder April 2002. On September 11, 2003, Reddic
pled guilty to the indictment in the Doradter County Court o5eneral Sessions, and on
September 15, 2003, he was sentenced to lifesmmment. No direct appeal was filed.
On May 25, 2004, Reddic filed_a pro se appiaator post-convictin relief (‘PCR”),
alleging ineffective assistance of counsel #rad is guilty plea had been unknowing and
unintelligent.

Among other claims, Reddic asserted hertht appeal his sentence because plea

counsel failed to file a notice of apped@.hearing was held on November 7, 2006, where
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Reddic was represented by Charles T. BrobksReddic and his plea counsel, John
Loy, both testified at the hearing. Om@mber 12, 2006, the PCR court issued a written
order dismissing Reddic’s application. Brodiksd a notice of appeal with the South
Carolina Supreme Court, but on February 7, 2007, the court dismissed the appeal because
notice was not timely served.

On June 9, 2008, Reddic filed a seco@RRapplication with Brooks as counsel.
In the application, Reddic alleged Brooks faitedile a timely notice of appeal of the
first PCR action and requestethelated appeal of the dendlhis first PCR application
under Austin v. State, 409 S.E.2d 395 (S.C. 199Ihe PCR court entered a consent
order on July 2, 2008, allowing Reddic to appeal the denial of his first PCR application.
Reddic filed a notice of appeal on July 8, 2008. On April 13, 2009, M. Celia Robinson of
the South Carolina Commission on Indigent Detefiled a petition for writ of certiorari
pursuant to Austin in the South Carolina Supe Court. Robinsaalso filed a petition
for writ of certiorari pursuant to White %tate, 208 S.E.2d 35 (S.C. 1974), arguing, inter
alia, that the PCR court erreddenying a belated direct appéal.

On January 24, 2011, the South Carodmaurt of Appealgranted Reddic’s
petition for writ of certiorari uner Austin to conduct a belateeiview of the denial of the

first PCR application. Following its reviewthe court found that édence supported the

L«An Austin appeal is used when applicant is prevented from seeking
appellate review of a denial bfs or her PCR application, such as when an attorney fails
to seek timely review.”_Odom v. State, 523 S.E.2d 753, 756 (S.C. 1999).

% In White, the South Carolina Supreme Court held that where a PCR judge
determines an applicant did not freely anduwnbdirily waive his direcappeal rights, the
applicant may petition the Sdu€Carolina Supreme Court fagview of direct appeal
issues to determine if there was reudeserror. _White, 208 S.E.2d at 39-40.
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denial of the first PCR application and ml#at plea counsel wanot ineffective in
failing to file a direct appeal. The coalso held that Reddic was not entitled to a
belated direct appeal pursuantWhite. Remittitur was issa on February 23, 2011.

On January 19, 2012, Reddic, unrepresentéueaime, filed getition for writ of
habeas corpus under 28 U.S.C. § 2254, tasgarine grounds for relief. On April 12,
2012, respondent filed a motion for summpuggment, and through counsel, Reddic
filed a response in opposition on July 16, 2012. In his response in opposition, Reddic
narrowed his habeas petition to the four groundselief. Following an initial R&R in
which the magistrate judge recommended gmgrdismissing the petition because it was
filed outside of the one-year limitations period established by the Antiterrorism and
Effective Death Penalty Act of 1996 (“AEDPA’this court granted summary judgment
on three grounds and remanded to the magistrate judge for a determination on ground
seven of the petition.

Respondent filed a second motion $ammary judgment on March 26, 2013.
Reddic, through counsel, responded onil&pr2013. In an R&R filed on August 28,
2013, the magistrate judge recommendedttiiatcourt grant summary judgment on
ground seven. Reddic filed objections on 8ayiier 16, 2013. The matter is now ripe
for the court’s review.

[I. STANDARDS

A. 28 U.S.C. §2254
The Antiterrorism and Effective DeaBenalty Act of 1996 (“AEDPA”) provides
relief to persons in cusly pursuant to the judgment afstate court on the ground that

the custody is “in violation of the Constitutionlaws or treaties of the United States.”
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28 U.S.C. § 2254(a). The statute requires giqetr to exhaust all arable remedies in
state court before the federal courtyngansider a claim. 8§ 2254(b)(1)(A).

When a § 2254 petitioner’s habeas claira baen adjudicated on the merits in
state court proceedings, the federal reve®wrt cannot grant relief unless the state
court’s adjudication ‘gsulted in a decision that wasntrary to, or involved an
unreasonable application of, clearly estdid Federal law, as determined by the
Supreme Court of the United States” or triésd in a decision that was based on an

unreasonable determination oétfacts in light of the evidence presented in the State

court proceeding.” 28 U.S.C. 8§ 2254(d)(1)-(2); see H=wington v. Richter, --- U.S.
---, 131 S.Ct. 770, 785 (2011).

Further, AEDPA requires that an applicatifor a writ of habeas corpus be filed
within one year from the latest of:

(A) the date on which the judgment became final by the conclusion of
direct review or the expiration of the time for seeking such review;

(B) the date on which the impediment to filing an application created by
State action in violation of the Constitan or laws of the United States is
removed, if the applicantas prevented from filing by such State action;

(C) the date on which the constitutional right asserted was initially
recognized by the Supreme Courtthié right has been newly recognized
by the Supreme Court and made rettvely applicable to cases on
collateral review; or

(D) the date on which the factual eplicate of the claim or claims
presented could have been discovered through the exercise of due
diligence.

§ 2244(d)(1). Section 2244(d)(2) allows for tolling of the “time during which a properly

filed application for State post-conviction ohet collateral review with respect to the

pertinent judgment or claim is pending.”



B. Objectionsto R&R

This court is charged with conductiagdle novo review of any portion of the
magistrate judge’s R&R to which specifigritten objections are made. 28 U.S.C. §
636(b)(1). A party’s failure to object is@epted as agreement with the conclusions of

the magistrate judge. See Thomas \n,A74 U.S. 140, 149-50 (1985). In absence of a

timely filed objection to a magistrate judg&®&R, this court need not conduct a de novo

review, but instead must “only satisfy itselaththere is no clearm@r on the face of the

record in order to accept the recommeradati Diamond v. Colonial Life & Acc. Ins.

Co., 416 F.3d 310, 315 (4th Cir. 2005) (citing Fed. R. Civ. P. 72 advisory committee’s
note). The recommendation of the magistjatige carries no presumptive weight, and

the responsibility to make a final determioatirests with this court. Mathews v. Weber,

423 U.S. 261, 270-71 (1976). This court may ataegect, or modify the report of the
magistrate judge, in whole or in part, oryntacommit the matter to him with instructions
for further consideration28 U.S.C. § 636(b)(1).

C. Summary Judgment

Summary judgment is prop&f the movant shows that there is no genuine
dispute as to any material fact and the moiaettitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). “Only disputes over $aittat might affect the outcome of the suit
under the governing law will properly prede the entry of summary judgment.”

Anderson v. Liberty Lobby, Inc., 477 U.S. 2228 (1986). “[SJummigy judgment will

not lie if the dispute ab@wa material fact is ‘genuine,’ tha, if the evidence is such that

a reasonable jury could return a verdigttfte nonmoving party.” 1d. At the summary



judgment stage, the court must view the euick in the light most favorable to the
nonmoving party and draw all reasonaiblierences in his favor._Id. at 255.

1. DISCUSSION

Reddic’s seventh ground for relief, whighthe only ground remaining, is that the
“PCR judge erred in finding thgtetitioner was not entitled ebelated direct appeal.”
Pet. 54. In her R&R, the magistrate judge recommends granting summary judgment
because ground seven is not a cognizabla&tabeas claim. R&R 15. Out of an
abundance of caution, the magistrate judge also considered the merits of the claim,
recommending that summary judgment is appiate because the PCR court reasonably
applied federal law. R&R 25-26. Reddic etfed to the R&R on three grounds: (1) the
magistrate judge erred in concluding that his claim is not cognizable in federal court; (2)
the magistrate judge erred in concludingtttine PCR court properly applied Supreme
Court precedent; and (3) the magistrate guidged in concluding that relief is not
warranted on the merits. Because the cagrtes with the magistrate judge that ground
seven is not a cognizable fedehabeas claim, it foregodsscussion of Reddic’s second
and third objections.

In its March 14, 2013 order, this coumterpreted Reddic’s seventh ground for
relief as a claim based not on Reddic’s plea selimfailure to filea direct appeal, but

rather as asserting an error by the PCR co@tder 8, ECF No. 34. It is well-settled

% Reddic could have asserted a claim féieféased on ineffective assistance of
his plea counsel for not consulting with hainout filing a direct appeal. See Roe v.
Flores-Ortega, 528 U.S. 470, 480 (2000) (hwdihat “counsel has a constitutionally
imposed duty to consult with the defendant dlayuappeal when there is reason to think
either (1) that a rational defendant would wand@ppeal . . . or (2hat this particular
defendant reasonably demonstraiedounsel that he wast@mested in appealing”).
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that a state prisoner has no federal constitutional right to PCR proceedings in state court.

Lackawanna Cnty. Dist. Att'y v. Cos832 U.S. 394, 402 (2001). “Thus, even where

there is some error in state post-convicfiooceedings, a petitioner is not entitled to
federal habeas relief because the assignofestror relating to those post-conviction
proceedings represents an attack on a pratgeodllateral to detention and not to the

detention itself.”_Lawrence v. Branker, 517 F.3d 700, 717 (4th Cir. 2008). Because a

petitioner may obtain relief from a stateaucbjudgment pursuant to 8 2254 “only on the
ground that he is in custody wolation of the Constitutioor laws or treaties of the
United States,” 28 U.S.C. § 2254(a), Reddadmplaints about algged defects in his
state PCR proceeding are not cognizalidederal habeas review. J&gant v.
Maryland, 848 F.2d 492, 493 (4th Cir. 1988) (“[Citesi of error occurrig in a state post-
conviction proceeding cannot serve as a basifetteral habeas corpus relief.”); Gray v.
Stevenson, No. 4:11-cv-227-CMC-TER)12 WL 489010, at *17 (D.S.C. Jan. 24, 2012)
(holding that grounds for reliépertain[ing] to errors in tt PCR actions . . . should be
dismissed”) adopted by 2012 WI88906 (D.S.C. Feb. 15, 2012).

Since this claim is not cognizable omézal habeas review, the court grants

respondent’s motion for summary judgment.

However, that is not the claim he adead here. Reddic based his seventh ground for
relief on the PCR court’s faite rather than his plea cowtis failure. Moreover, an
ineffective assistance claim would likely barred by AEDPA’s one year statute of
limitations. See First R&R, ECF No. 29, at 23 n.15.
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V. CONCLUSION

Based on the foregoing, the coAIDOPT S the magistrate judge’s R&R,
DENIES petitioner’s habeas petitidmought under 28 U.S.C. § 2254, dBBRANTS
respondent’s motion for summary judgment.

Additionally, the courDENIES a certificate of appealbility because petitioner
has not made “a substantial showing of the @esfia constitutional right.” 28 U.S.C. §

2253(c)(2); Miller-El v. Cockell, 537 U.S. 322, 336 (2003); Rose V. Lee, 252 F.3d 676,

683 (4th Cir. 2001).

AND IT ISSO ORDERED.

DAVID C. NORTON
UNITED STATESDISTRICT JUDGE

February 4, 2014
Charleston, South Carolina



