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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
ANDERSON/GREENWOOD DIVISION

In re: )
Building Materials Corporation of America )
Asphalt Roofing Shingle Products Lility ) MDL No.: 8:11-mn-02000-JMC
Litigation, )
)
)
Thomas Byrd, on behalf of himself )
and all others similarly situated, )
)
Plaintiff, ) Civil Action No.: 8:12-cv-00789-JMC
)
VS. ) ORDER AND OPINION
)
Building Materials Corporation of America, )
dba GAF Materials Corporation, )
)
Defendant. )
)

This matter is before the court on Defenddutlding Materials Corporation of America,
doing business as GAF Materials CorporatidtGAF”), Motion to Dismiss the First Amended
Complaint for Failure to Stata Claim Upon Which Relief @abe Granted [Dkt. No. 13].
Extensive memoranda in support of and in ofifuos to this motion have been filed by the
parties. Having consided the written arguments of the pEstand the record before the court,
GAF’s motion is granted in part and denied in part.

FACTUAL AND PROCED URAL BACKGROUND

GAF is a Delaware corporation with ifgincipal place of business in Wayne, New
Jersey. It manufactures roofingaterials, including asphalt ranf) shingles marketed under the
Timberline® brand name, in facilities located asdhe United States and sells these shingles

nationwide. Plaintiff Thomas Byrd (“Byrd”) ia homeowner in VidaliaGeorgia, who alleges
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that he purchased a new home in February 20@8 is roofed withdefective Timberline
shingles. In purchasing the spies, Byrd contends that he ahid installing contractor relied
on certain representations made by GAF and gssgncluding, but not limited to, promotional
statements marketing the shingles as havauperior durability qualities and expressly
warranting on the shingle packaging that the product complied with ASTM International
(“ASTM”) industrial standard D3462. He furtheldeges that the shingles installed on his roof
were manufactured and sold to him with a latdefiect that causes the shingles to prematurely
crack, of which GAF was aware but intentionally fdite disclose to Byrdnd other consumers.
Byrd brings this putative c$8 action against GAF assertingiols for violation of the New
Jersey Consumer Fraud Act (“NJCFA”) (couhxsbreach of express and implied warranties
(counts II, 1ll, and 1V); negligere and strict liabilitycounts VI and VII); volation of Georgia’s
Uniform Trade Practices Act (“GUTPA") and Fair Business Practices Act (“GFBPA”) (count
V); fraudulent misrepresentation (count Vilfraudulent concealment/equitable tolling (count
IX); unjust enrichment (courX); and declaratory and injuncéwrelief (count Xl) arising from
GAF’s sale of the allegedigefective roofing shingles.
LEGAL STANDARD

Standard of Review

To survive a motion to dismiss, the Federal Rules of Civil Procedure require that a
complaint contain “a short and plain statement efdlaim showing that theleader is entitled to
relief.” Feb. R. Civ. P. 8(a)(2). Although Rule 8(ajloes not require “detailed factual
allegations,” it requires “more than aonadorned, the-defendant-unlawfully-harmed-me
accusation,’Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (citiidell Atl. Corp. v. Twomb|y550

U.S. 544, 555-57 (2007)), in order“give the defendant fair notice . of what the claim is and



the grounds upon which it restsTwombly 550 U.S. at 555 (citations omitted). Stated
otherwise, “a complaint must contain sufficieattual matter, accepted as true, to ‘state a claim
to relief that is plausible on its face.'Iqbal, 556 U.S. at 678 (quotingwombly 550 U.S. at
570). A claim is facially plausibl“when the plaintiff ptads factual contentdahallows the court

to draw [a] reasonable inferem that the defendant is liable for the misconduct allegéd.”
(quotingTwombly 550 U.S. at 556). A complaint alleginacts that are “menglconsistent with

a defendant’s liability . . . stopshort of the linebetween possibility red plausibility of
‘entitlement to relief.” 1d. (quotingTwombly 550 U.S. at 557) (quotation marks omitted).

In evaluating a motion to disss, a plaintiff's well-pled aligations are taken as true, and
the complaint, including all reasonable inferences therefrom, is liberally construed in the
plaintiff's favor. McNair v. Lend Lease Trucks, In@5 F.3d 325, 327 (4th Cir. 1996). The
court may consider only the facts alleged ia tomplaint, which may include any documents
either attached to or incorporated in the ctaamp, and matters of which the court may take
judicial notice. Tellabs, Inc. v. Makor Issues & Rights, Lt&51 U.S. 308, 322 (2007).
Although the court must acceptetiplaintiff's factua allegations as tre, any conclusory
allegations are not entitled to an assumptionuthfrand even those allegations pled with factual
support need only be accepted to the extent thaty“plausibly give rise to an entitlement to
relief.” Igbal, 556 U.S. at 679.

Choice of Law

“This case is predicated on diversity jurisdiction and was filed in federal court, so it is
governed by state substantive law and federatqutural law. For diversity cases that are
transferred in a [multi-district litigation], the law tfe transferor district follows the case to the

transferee district.Tn re Ml Windows and Doors, Inc. Prod. Liab. LitigNos. 2:12-mn—-00001,



2:12—cv-01256-DCN, 2012 WL 4846987, at *1.90C. Oct. 11, 2012) (citinanta’'s Best
Craft, LLC v. St. Paul Fire & Marine Ins. Cd511 F.3d 339, 345 (7th Cir. 2010) avidnual for
Complex Litigation Fourttg 20.132). This case was originally filed in the United States District
Court for the Southern District of Georgia. Téfere, Georgia’s choice ¢dw rules apply in this
case.See Klaxon Co. v. Stentor Elec. Mfg..,G313 U.S. 487, 496-97 (1940plgan Air, Inc. v.
Raytheon Aircraft Co 507 F.3d 270, 275 (4th Cir. 2007) (per curianiyjumpet Vine
Investments, N.V. v. Union Capital Partners I, 182 ,F.3d 1110, 1115 (11th Cir. 1996). Courts
applying Georgia law have foundappropriate to resolve choicé law issues on a motion to
dismiss. See, e.g, Terrill v. Electrolux Home Products, IM&3 F. Supp. 2d 1272, 1280 (S.D.
Ga. 2010) (finding it appropriate ttetermine choice of law issues a motion to dismiss where
the resolution of the issue advances theditan and is not depenaieon disputed facts).

Byrd has essentially conceded the applicabiityGeorgia law in all claims except the
NJCFA claim as he primarily relies on law frotime United States Court of Appeals for the
Eleventh Circuit, the United States Districtl@3 in Georgia, and Georgia state law throughout
his response memorandum and only challengesctivice of law issue as it applies to the
NJCFA claim. Accordingly, the court will focuts analysis of the choice of law issue on the
NJCFA claim.

DISCUSSION
Insufficiency of Service of Process

GAF initially contends that Bryd’s complaint against it should be dismissed on the basis

of insufficiency of service of pcess for Byrd’s failure to serve GAF in accordance with Federal

Rule of Civil Procedure 4.



Rule 4 requires a plaintiff teerve the defendant with themplaint within120 days after
the complaint is filed. Fed. R. Civ. P. 4(nfpervice of process must be accomplished pursuant
to the requirements of Rule 4, which does albdw for electronic service of processSee
generally, Rule 4. The court must dismiss without prejudice a complaint not served in
compliance with Rule 4ld.

Here, Byrd filed his initial complaint on Beuary 3, 2012, but did not affect service of
the complaint on GAF pursuant to Rule 4. lurdisputed that GAF entered an appearance in
the case by counsel, had actual knowledge of thgfdf the complaint, and the inclusion of the
case in the multidistrict litigation management chsee: Building Materials Corporation of
America Asphalt Roofing Shingle Products Liabjlit// DL No.: 8:11-mn-02000-JMC.
Additionally, GAF participated i@ status conference agreeing to a specific scheduling order for
the filing of amended pleadings and dismissal motions. On May 1, 2012, Byrd filed an
Amended Complaint in accordance with the schedutirder. However, Bryd did not complete
service of process of the amended pleadingsé# pursuant to Rule 4. Although the court
recognizes that actual notice isurfficient to meet the formal remements of service of process
under Rule 4, the court finds thilie circumstances dlfiis case warrant finding of good cause
for Bryd’s failure to properly effect service of process. &mnhold v. Tisdale2007 WL
2173368, at *3 (D.S.C. July 26, 2007) (“failure tceqdately perfect service does not mandate
dismissal . . ., “if the plaintiff shows good cause fa thilure”). In lightof the court’s issuance
of a scheduling order specificalallowing the filing of the amended pleading without objection
by GAF to any service of process issues duthmg status conference, the court will excuse

formal service of process under Rule 4.



Breach of Warranties

A. Statute of Limitations

GAF contends that Byrd’'s warranty claimgl taecause the statute of limitations expired
before it commenced this action against GAF. G&Berts that Georgia’s four-year statute of
limitations for breach of warranty inetsale of goods afipb to this actiorl. SeeGa. Code Ann.
§ 11-2-725(1)(1962).

A cause of action [for breach of warrghtaccrues when the breach occurs,

regardless of the aggrieved party's lack of knowledge of the breach. A breach of

warranty occurs when tender of delivasymade, except that where a warranty

explicitly extends tduture performance of the goodad discovery of the breach

must await the time of such perfornt@ the cause of action accrues when the

breach is or should have been discovered.
Ga. Code Ann. § 11-2-725(2).

Warranties extending to future performamsast do so specifically and explicitlySee
Everhart v. Rich's, In¢196 S.E.2d 475, 476 (Ga. 1973).

While a breach of warranty generally occurs upon delivery of the goods

regardless of the time of discovery oéthreach . . ., where there is an agreement

to repair or replacaghe warranty is not breached urttiere is a refusal or failure

to repair. ‘[l]t is the refusal to remedyithin a reasonable tie) or a lack of

success in the attempts to remedy which would constitute a breach of warranty.”
Space Leasing Assoc. Atlantic Bldg. System241 S.E.2d 438, 441 (Ga. App. 1977) (internal
citations omitted).

Byrd, relying solely on Plaintiffs’ Ombus Memorandum, vigorously argues that its
warranty claims should survive because GAFalleged marketing and advertising

representations that the shingbesuld last a certain number oégrs was sufficient to constitute

a warranty for future performance under Ga. Cade. § 11-2-725(2). Because the GAF Smart

! Byrd does not dispute the application of fbar-year statute of limitations pursuant to Ga.
Code Ann. 8§ 11-2-725 in this case. Therefore,dburt will assume without deciding, that the
warranty claims are subject to this statof limitations and not any other.

6



Choice Shingle Limited Warranty (“Sart Choice Warranty”) [Dkt. No. 13-7provides for a
method of repair and replacement, the court finds ithcould be construet be a contract for
future performance. However, Byrd’'s Amendédmplaint does not allegbat Bryd ever gave
GAF notice of any alleged defect when it was oh&red, or that GAF ever refused or failed to
honor any express warranty it provided at the timpusthase. Accordingly, to the extent Bryd
attempts to allege a causeaation for breach of express manty, it has failed to do so.

B. Implied Warranty Claim

GAF also argues that First Baptist has nogad#ely stated a claifior breach of implied
warranties of merchantability or fiiss for a particular purpose.

“A product is defective and breaches the liegb warranty of merchantability when it is
not fit for the ordinary purposes for which sugbods are used; suchrpase is determined by
the manufacturer and not the usekhight v. American Suzuki Motor Cor$12 S.E.2d 546,
552 (Ga. App. 2005) (citing Ga. Code. Arg.11-2-314 (1962)) (internal quotation marks
omitted). Additionally, a plaintiff must demonsteatat the product was defective at the time of
delivery. Id. To adequately state a claim for d&ch of implied warranty of fithess for a
particular purpose under Georgia laaplaintiff must allege that: 1) at the time of the purchase;
2) the seller “has reason to kn@amy particular purpose for wiidhe goods are required;” and
3) that the buyer is relying on the seller's skiljuatgment to select or furnish suitable goods.”

Ga. Code Ann. § 11-2-315 (1962).

> The GAF Smart Choice Shingle Limited Warrantyattached as Exhibit A to the Affidavit of
Linda Marion submitted by GAF in support of its tiem. Bryd has not disputed the authenticity
of the document and has referred to GAF’s warrantfis Complaint. Therefore, the court finds
that it may consider the Smart CbeiWarranty in assessing GAF's motioisee Fin. Sec.
Assurance, Inc. v. Stephens, Jrig00 F.3d 1276, 1284 (11th Cir. 2007) (noting that a court may
consider documents attached to a motion ®mdis if such documents are integral to and
explicitly relied on by the plaintiff in the complajmprovided that the plaintiff does not dispute
the authenticity of the documents).



Upon review of Byrd’'s Amended Complainthe court finds that it has made only
general, conclusory allegations in its causaation for breach of implied warranties. Bryd does
not allege that the shingles are failing to setiveir ordinary purpose bonly that the shingles
are exhibiting cracking. The Amended Conmmmiais devoid of anyfactual allegations
concerning Bryd’s reliance on GAF’s judgment to selppropriate shinglefor the particular
use for which GAF required the shingles. Capmmtly, the court determines that Bryd has not
stated a claim for breach of implied warranfies.

Effect of Statute of Limitations on Byrd’s Tort and Fraud Claims

GAF argues that Byrd's tort and fraud claims are barred by the applicable statutes of
limitations.

Georgia law provides that “[a]lictions for trespass upon or damage to realty shall be
brought within four years aftéhe right of action accrues.” G&ode. Ann. 8§ 9-3-30 (2000).
“Tort actions for damage to realty must be brougithin four years okubstantial completion of
the property,” regardless of the plaffit knowledge of the alleged defectBryvit Systems, Inc.

v. Stein568 S.E.2d 569, 571 (Ga. App. 2002).

Bryd’'s Amended Complaint alleges that Byndrchased his home in February 2008 and,
further, that the subject shingles were installe@008. Byrd filed the itial complaint in this
case on February 3, 2012. The court has na atf@mation upon which it can determine when
Bryd's claims accrued. Based on the allegatiohshe pleadings, the court has insufficient
information to determine the statute of limitations issue at this time. Accordingly, it denies

GAF’s request to dismiss Byrd’s tort and fraud claims on this basis.

® The court need not address GAF's warradiyclaimer arguments because the court has
dismissed Byrd’s warranty claims on other grounds.



Effect of Economic Loss Doctrine orByrd’s Tort and Fraud Claims

As an alternative ground for dismissal, GAéntends that Byrd’s tort and fraud based
claims are barred by Georgia’s economic loss and, therefore, theoart should dismiss the
causes of action.

Under Georgia law, “[ijn cases where tlosses resulting from a defective product are
purely economic in nature, the economic loss bales the plaintiff fronseeking recovery under
strict liability or negligence theories."Home Depot U.S.A., Inc. v. Wabash Nat. Coif24
S.E.2d 53, 59 (Ga. Ct. App. 2012) (internal otta omitted). “‘Economic loss’ means damages
for the loss of the value or usé the defectiveproduct itself, costs of repair or replacement of
the defective product, or the consequent logzofits, unaccompanied by any claim of personal
injury or damage to other propertyld. (internal citations omitted).

The economic loss rule, however, is subjiectn exception ircertain cases of

misrepresentation. Specifically, oneho supplies information ... in any

transaction in which [that person] shea pecuniary interest has a duty of
reasonable care and competence to mamibo rely upon the information in
circumstances in which the maker was rfesily aware of the use to which the
information was to be put and intended tivdte so used. Thikability is limited

to a foreseeable person or limited clasp@&fsons for whom the information was

intended, either direlgtor indirectly.

ASC Const. Equipment USA, IncCity Commercial Real Estate, ln693 S.E.2d 559, 566 (Ga.
App. 2010) (quotingCity of Cairo v. Hightower Consulting Enginegi29 S.E.2d 518, 525
(2006) (punctuation and internal citation omitted).

Here, the parties dispute whether Byrd has adtdy alleged damage to “other property”
to survive dismissal. GAF vigously contends that Byrd has radleged any damages related to
the purported defect associatethmwthe ASTM represdation. First, GAF notes that Byrd fails

to allege anywhere in the Amended Complamy apecific damage to property other than the

shingles on his roof. In suppat its argument, GAF directs tlwurt to several allegations in



the Amended Complaint where Byrd allegesanconclusory manner, without any factual
support, that he has a “real and present injury in that she owns a home with substandard and
damaged shingles that do not comply withTA8D3462,” and that the damage “includes the

cost to replace the shingles to become code tant@and to avoid further damage to other parts

of the structure,” as well ash# cost of repairinghe damage to . . . luér property that was
caused by GAF'’s sale of defective shingles.” Aded Complaint, at 1127. Other allegations in

the Amended Complaint generally refer to “damage to property other than the GAF shingles”
without any indication as twhat that damage may bél. at § 128.

Other than conclusory stahents concerning speculatieed hypothetical damage to
Byrd’s property and that of éhputative class members, the court finds that Byrd has failed to
sufficiently allege any damage to “other propertyAdditionally, it is undisputed that this case
does not involve any allegations of personal ymjuWithout any allegation of actual injury to
property other than the defective product iteglfl the consequential dages resulting from the
replacement of the defective product, Byrd has presented the court with tort actions merely
sounding in negligence which fadiquarely within the paramegseof those actions barred by
Georgia law. Therefore, the tort claims mbst dismissed. However, the misrepresentation
exception prevents application of the economoigs doctrine to Byrd's fraud based claims.
Accordingly, the court denies GAF’s requestitemiss the fraud based claims on this ground.
Unjust Enrichment

GAF seeks dismissal of Byrd’s equitablaioh for unjust enrichme on the ground that
Byrd has an adequate contractual remedy.

Georgia law provides that “[tjhe theory ohjust enrichment apigls when there is no

legal contract and when there has been afhermnferred which would result in an unjust
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enrichment unless compensate8hith Serv. Oil Co. v. Parkeb49 S.E.2d 485, 487 (Ga. App.
2001). However, a plaintiff may pleadtexnative theories of recoverySee Goldstein v. Home
Depot U.S.A., In¢.609 F. Supp. 2d 1340, 1347 (N.D. @G809) (“While a party may plead
equitable claims in the alternative, the party maly do so if one or more of the parties contests
the existence of an express contract gowg the subject of the dispute.”).

In this case, Byrd has pleaded a claim for unjust enrichment in the alternative and
strongly disputes the breadth and scope of esfility of any contractual warranty provisions.
Therefore, the court finds it prematurediemiss Byrd’s unjust enrichment claim.

New Jersey Consumer Fraud Act

GAF further argues that the court should dssByrd’s NJCFA claim because he is not
entitled to any relief under the statute. Speally, GAF complains that Byrd is a Georgia
resident, that she purchased and installed thesuljingles in Georgia, and was exposed to the
allegedly fraudulent statements @eorgia; therefore, Georggubstantive law applies to his
claims in accordance with Gegpa’s choice of law rules.

Georgia employs théex loci delictisdoctrine to its choice ofaw analysis in fraud
actions. See Luigino's Int'l, Inc. v. Miller311 F. App'x 289, 292 (11th Cir. 2009) (“Under
Georgia's choice of law doctrine lek loci delictis the law of the state where the injury occurred
governs the fraud action.”).

This doctrine instructs thalhe claims are governed lilye substantive law of the

place where the tort or wng occurred. For tortsf a transitory nature, like fraud,

the place of the wrong is where the lastwvoccurred necessary make an actor

liable for the alleged tort. Importantly, thest event necessary to make an actor

liable for fraud is the injury,rad consequently, for purposeslek loci delictis

the place of the wrong is whetteat injury is sustained.

NCI Group, Inc. v. Cannon Services, In€ivil Action File No. 1:09—-CV-0441-BBM, 2009 WL

2411145, at *11 (N.D. Ga. Aug. 4, 2009) (citascand quotation marks omitted).
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Here, GAF acknowledges the |dicen of its principal place of business in New Jersey.
Taking the allegations of the Amended Comgdlas true, as the court must on a motion to
dismiss, the court assumes that GAF’s advedisind marketing statements and representations
were made or originated from GAF's headdees in New Jersey. However, the contact
between New Jersey and the subjeétthis dispute end there. Byrd alleges his exposure to the
statements and representations was limited toeview of the shingle gckaging in Georgia.
Based on the allegations of the Amended Compl8wtg allegedly became aware of and relied
upon GAF’s representations in Georgia. Aduhally, the Amended Complaint alleges that the
subject shingles were located Georgia at all relevant timed Byrd’'s awareness and reliance
on the representations. Therefore, the court finds that Georgia substantive law applies under the
lex loci delictis doctrine. Accordinglythe court dismisses Byrd’s NJCFA cause of action
against GAF with prejudice.

Sufficiency of Fraud Allegations Uncer Federal Rule of Civil Procedure 9

GAF seeks dismissal of all claims contained in Byrd’'s Amended Complaint which are
based on allegations of fraudulesonduct (i.e., violtkon the NJCFA; violdon of the Georgia
statutes prohibiting unlawful ateceptive trade practs and false adveliitig); and fraudulent
concealment/equitable tolling).

Federal Rule of Civil Procedei9(b) requires that, “[in altgng fraud or mistake, a party
must state with particularity the circumstances constituting fraud or mistake.” In order to satisfy
Rule 9(b), plaintiffs mugplead with particularity

(1) precisely what statements were made in what documents or oral
representations or what omissions were made, and

12



(2) the time and place of each susfatement and the person responsible for

making (or in the case of omissions, not making) same, and

(3) the content of such statementsd ahe manner in which they misled the

plaintiff, and

(4) what the defendants obtain@sla consequence of the fraud.

Brooks v. Blue Cross & Blu&hield of Florida, Inc.116 F.3d 1364, 1371 (11th Cir. 1997)
(internal quotation marks omitted).

Upon review of the Amended Complaint, theurt finds that the majority of Byrd’'s
claims of fraudulent conduct do not meet theghtgned standard of Rule 9(b). Although Byrd’s
Amended Complaint contains copious allegagiooncerning GAF’s advising, marketing, and
fraudulent concealment of information, Byrd faitsspecify the time, placer manner of these
alleged fraudulent activities. In fact, Byrd®nended Complaint predominantly rests on broad
assertions regarding GAF’'s conduct in otHeigation. Byrd's allegations against GAF
regarding its alleged statements on websitesadwertising, or in d¢ter marketing fail the
pleading standard of Rule 9(ahd cannot support Byrd'safud based causes of action.

However, Byrd has not made any indeperiddgaim for common law fraud. Therefore,
he need plead only one allegation of fraudulsnduct with sufficient particularity to survive
dismissal, which the court finds that Byrdshsufficiently povided here. Specifically, Byrd
claims that he and anyone purchasing thengles on his behalf lied on the written
representations regarding the A8 standards and code compliance affixed to the shingles
packaging purchased and installed on Byrd'six@on 2008. Byrd further alleges that GAF was
aware of the falsity of this representation attthee of her purchase due to their involvement in
prior litigation concerning the same or similaieged defects that colucled in 1997 and reports

of cracking problems in the late 1990’s. eBk allegations supply the necessary who, what,

when, and where to meet the Rule 9(b) pleadtagdard. Therefore,dlcourt will not dismiss

13



Byrd’'s fraud based claims to the extenteythrest on his allegations concerning the
representations affixed to the shingle packggiurchased and installed on his home.
Georgia Fair Business Practices Act

GAF contends that Byrd’'s GFBPA clainase barred because tbtatute of limitations
expired before he commenced his action rgfalGAF because he acknowledges discovery of
“cracking” in 2009 but did not file his claims until 2012.

The GFBPA precludes the commencemerargf action under the statute “more than two
years after the person bringingetaction knew or should have known of the occurrence of the
alleged violation.” GaCode. Ann. 810-1-401(a)(1)(1975).

Byrd, relying solely on Plaintiffs’ Omnibuemorandum, contendthat his claim is
timely filed because the statute lohitations was equitably tolledy GAF’s acts of fraudulent
concealment. Under Georgia law, the doctrinfafidulent concealment may toll the statute of
limitations.

The fraud which tolls a statute of limitation must be such actual fraud as could not

have been discovered by the exercise dinary diligence. This rule is applied

even where actual fraud is the gravaméthe action. The statute of limitation is

only tolled until the fraud is discoveram by reasonable diligence should have

been discovered.

Bahadori v. Nat. Union Fire Ins. Cdb07 S.E.2d 467, 470 (Ga. 1998).

In his Amended Complaint, Byrd allegéisat GAF affirmatively misrepresented the
quality of its product by marketing and labegliits shingles as ASTM and code compliant
despite GAF’s alleged knowledge that such representations were $&seggenerallyAmended
Complaint. Byrd further alleges that, due te thtent nature of thalleged defect, he had no

reasonable method of discovering his cause obactntil the product began to manifest an issue

that would have prompted some manner rduiry as to the source of the problemd.
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However, based solely on the allegations of thaplaint, the court finds that Byrd's cause of
action under the GFBPA accrued in 2009 upon his discovery of the cracking shingles.
Therefore, the court grants GAF’s requestismiss Byrd’'s GFBPA claims with prejudice on
this basis.
Declaratory and Injunctive Relief

Finally, GAF seeks dismissal of Byrd’s ¢fas for a declaratory judgment and injunctive
relief on the basis that Byrd has only assergsdedies and not independent causes of action.

It is well-established under Georgia law tle&tims for declaratory and injunctive relief
are more in the nature of alternative remediet may be awarded once a party prevails on a
proper cause of action, and not causes obadid be pursued indepeent of an underlying
claim. See Cox v. Athens Regional Medical Center, B&L S.E.2d 792, 799 (Ga. App. 2006)
(finding that claims for injunctive and declavat relief could not suive where the underlying
substantive claim failed). While Byrd may requestlaratory and injunctive relief as remedies
where appropriate based on properly stated causes of action, the court must conclude that the
Amended Complaint fails to state an independesistfar either declaratory or injunctive relief
separate and apart from the other causesatbn asserted in the Amended Complaint.
Therefore, the court shall consider Byrd’'saiols for injunctive and declaratory relief as
alternative and/or additional remedies for theses of action alreadysserted but dismiss the
claims as independent causes of action.

CONCLUSION

For the foregoing reasons, the cdBRANTS IN PART AND DENIES IN PART GAF

Materials Corporation’s Motion t®ismiss the First Amended Complaint for Failure to State a

Claim Upon Which Relief Can be @mted [Dkt. No. 13] as set forherein. The court dismisses
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Plaintiff Thomas Byrd’'s causes of action foohtion of the New Jersey Consumer Fraud Act
and violation of the Georgia FaBusiness Practices Act witprejudice. The court further
dismisses the claims for breach of express amdiech warranties; negligence and strict liability;
and declaratory and injunctivelied without prejudice. Plaintiff Thomas Byrd may amend his
complaint to address the deficiencregted by the court within thirt{80) days of the date of this
order.

IT IS SOORDERED.

8 ' I‘
UnitedStateDistrict Judge

April 25, 2013
Greenville, South Carolina
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