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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ANDERSON/GREENWOOQOD DIVISION

Kim Lamark Dandy, Civil Action No.: 8:13-cv-1089-RBH

Plaintiff,

v ORDER

Carolyn W. Colvin, Acting
Commissioner of Social Security
Administration,

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)

This matter is before the Court after the issuance of the Report and Recommendation |(“R ¢

R”) of United States Magistratdudge Jacquelyn D. Austin. Plaintiff Kim Lamark Dandy

(“Plaintiff” or “Dandy”) brought ths action pursuant to 42 U.S.C. 84@K(to obtain judicial review

of the final decision of the Commissioner of S ecurity (“Commissioner”) denying his claim

for disability insurance benefits (“DIB”). Imer R & R, the Magistrate Judge recommendls
reversing the decision of the Commissioner.

FACTUAL FINDINGS AND PROCEDURAL HISTORY

The Plaintiff filed an application for DIBn October 23, 2009, alleging a disability onsét

date of October 1, 2009. (R. p. 18.) Afters happlication was denied initially and or

reconsideration, he requestadhearing before an adminetive law judge (“ALJ”). [d.) The

hearing before the ALJ was held on December 1, 28id Plaintiff was represented at the hearing

by Amanda Craven, esq. (R. pp. I6%.) The ALJ issued an unfaaibte decision on February 24

2012. (R. pp. 15-38.) Plaintiff recgted Appeals Council reviewof the ALJ's decision, but the

! In accordance with 28 U.S.€.636(b)(1)(B) and Local Civil Rul&3.02 (D.S.C.), this matter wag
referred to the Magistrateidge for pretrial handling.
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Appeals Council denied his request for revieiw pp. 1-5), making the ALJ's decision the
Commissioner’s “final decision” fopurposes of judicial revievgee42 U.S.C. 8405(g); 20 C.F.R.
8404.981 (2003). The ALJ’s overall findings were as follows:

1. The claimant meets the insuredtss requirements of the Social
Security Act through December 31, 2013.

2. The claimant has not engagedsubstantial gainful activity since
October 1, 2009, the alleged onset date (20 CFR 404€t5&D).

3. The claimant has the followingwse impairments: degenerative
disc disease, degenerative joinsahise, affective disorder, anxiety
disorder, and coronary artetysease (20 CFR 404.1520(c)).

4. The claimant does not have an impairment or combination of
impairments that meets or medicadlgjuals the severity of one of the
listed impairments in 20 CFR Part 404, Subpart P, Appendix 1 (20
C.F.R. 404.1520(d), 404.1525 and 404.1526).

5. After careful consideration dhe entire record, | find that the
claimant has the residual functionapeaity to perform light work as
defined in 20 CFR 404.1567(b) exceyst follows: he can lift/carry a
maximum of 10 Ibs frequently adidt up to 20 pounds occasionally;
stand/walk for approximately two four hours out of eight hours in a
workday; sit for six hours out oéight, but must be allowed to
exercise sit/stand option as followesinnot be off task for more than
5% of the workday and not allowed to leave the workstation except
during normal breaks, can sit aty one time up to 45 minutes and
stand/walk at any time for up to 3finutes to relieve sitting and to
perform the job requirements of arpeular job. Hehas additional
limitations in that he can onlycoasionally push/pull with right upper
extremity and frequently with the left upper extremity, occasionally
operate foot controls with rightwer extremity and frequently with
the left, cannot climb ropes/ladders/scaffolds, can occasionally climb
ramps/stairs with no more than fosteps at one time, can frequently
balance and occasionally stoop, canootuch, kneel or crawl, is
limited to occasional overheadeaching with the right upper
extremity and frequently with left upper extremity, cannot tolerate
even moderate exposure to exteemold, vibrations, chemicals,
environmental irritants (fumes, odordusts, gases), exposure to




poorly ventilated areas and chemicals, exposure to hazards (e.g., us[e]
of moving machines and unprotectedghés). He is also limited to
simple, routine tasks in a worknvironment free of fast-paced
production requirements, involving only simple, work-related
decisions, with few, if any work-place changes introduced gradually,
with occasional inteion with the public.

6. The claimant is unable to perform any past relevant work (20 CFR
404.1565).

7. The claimant was born on March 3, 1971 and was 38 years old,
which is defined as a youngerdimidual age 18-49, on the alleged
disability onset d& (20 CFR 404.1563).

8. The claimant has at least a high school education and is able to
communicate in English (20 CFR 404.1564).

9. Transferability of job skills is nanaterial to the determination of
disability because using theMedical-Vocational Rules as a
framework supports a finding thatethclaimant is “not disabled,”
whether or not the claimant haarisferable job skills (See SSR 82-41
and 20 CFR Part 400, Subpart P, Appendix 2).
10. Considering the claimant’s agajucation, work experience, and
RFC, there are jobs that exist significant numbes in the national
economy that the claimant can perform (20 CFR 404.1569 and
404.1569(a)).
(R. pp. 18-38.)
The ALJ's decision became the final deaisiof the Commissioner when the Appeal’
Council denied Plaintiff's request for further revie®ee(r. pp. 1-5.) On April 23, 2013, Plaintiff
filed this action seekingudicial review of theCommissioner’s decisionSeeCompl., ECF No. 1.

Both Plaintiff and the Commissioner filed bries®eECF Nos. 10, 11, 12, and the Magistrate Jud

issued her Report and Recommendation on July 21, 2684R & R, ECF No. 14. Defendant
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timely filed objections to the R & R on August 7, 2019eeDef.’s Objs., ECF No. 15. Planitiff
replied to the objemns on August 25, 20145eePl.’s Reply, ECF No. 17.
STANDARD OF REVIEW

The role of the federal judiciary in the mathistrative scheme &blished by the Social
Security Act is a limited one. Section 405(g) the Act provides: ‘fhe findings of the
Commissioner as to any fact, ifgorted by substantial evidenahall be conclusive. . . .” 42
U.S.C. § 405(g). “Substantial evidence has beemel&finnumerable times aore than a scintilla,
but less than preponderanceThomas v. Celebrezz831 F.2d 541, 543 (4th Cir. 1964ge also
Daniel v. Gardner404 F.2d 889, 890 n.1 (4th Cir. 1968gws v. Celebrezz&868 F.2d 640, 642
(4th Cir. 1966);Tyler v. Weinberger4d09 F. Supp. 776, 784 (E.D. VEO76) (same). “If there is
evidence to justify a refusal to direct a verdict witwie case before a jury, then there is “'substantial
evidence.” Hays v. Sullivan907 F.2d 1453, 1456 (4th Cir. 1990) (quotirayvs 368 F.2d at 642).

This standard precludesd® novoreview of the factual circumstances that substitutes the
Court’s findings for those of the Commission&ee, e.gVitek v. Finch 438 F.2d 1157, 1157-58
(4th Cir. 1971)Hicks v. Gardner393 F.2d 299, 302 (4th Cir. 1968)he Court may review only
whether the Commissioner’s decisisnsupported by substantialieéence and whether the correct

law was applied.See Meyers v. Califané11 F.2d 980, 982 (4th Cir. 1980). “[T]he court [mus}

d

uphold the [Commissioner’s] decisionezvshould the court disagreéhvsuch decision as long as
it is supported by ‘substiéial evidence.” Blalock v. Richardsord83 F.2d 773, 775 (4th Cir. 1972
(citations omitted). As the Fourth Circuit hagpkined, “[flrom this it does not follow, however,
that the findings of the administrative agencg & be mechanically aepted. The statutorily
granted right of review contengibs more than an uncriticalbiber stamping of the administrative

action.” 413 F.2d 278, 279 (4th Cir969). “[T]he courts must nobdicate their responsibility to




give careful scrutiny to the whole record &ssure that there ia sound foundation for the
[Commissioner’s] findingsand that his conclusion is rational.'Vitek 438 F.2d at 1157-58
(citations omitted).

Furthermore, ae novoreview is conducted of the Magiate Judge's R & R. 28 U.S.C.
636(b)(1). The Magistrate Judge makes oalyrecommendation to the Court that has 1
presumptive weight; indeed, the responsibility to make a final determination remains with
Court. Mathews v. Webed23 U.S. 261, 270-71 (1976). Theut is charged with making @de
novo determination of those portiortd the Report to which spemfobjection is made, and the
court may accept, reject, or modify, in whole inrpart, the recommendation of the Magistrat
Judge, or recommit the matter with msitions. 28 U.S.C. § 636(b)(1).

The Court is obligated to conductde novoreview of every portin of the Magistrate
Judge’s report to which objections have been filetl. However, the Court need not condudea
novo review when a party makes only “generatlaconclusory objectionthat do not direct the

court to a specific error in the [M]agistratgroposed findings and recommendation®fpiano v.

Johnson 687 F.2d 44, 47 (4th Cir. 1982). In thesabce of a timely filed, specific objection, th¢

Magistrate Judge’s colusions are reviewed gnfor clear error. See Diamond v. Colonial Life &
Accident Ins. C9416 F.3d 310, 315 (4th Cir. 2005).
DETERMINATION OF DISABILITY
Under the Act, Plaintiff's eligibility for the beefits he is seeking hges on whether he is
under a “disability.” 42 U.S.C. 8§ 423(a). The tetdisability” is definedas the “inability to
engage in any substantial gaihfactivity by reason of any megilly determinale physical or
mental impairment which can be expected to resulieath or which has lasted or can be expect

to last for a continuous period of not less than 12 months . ld. 8 423(d)(1)(A). “The ultimate
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burden to prove disabilitires on the claimant.’Preston v. Heckler769 F.2d 988, 99d.* (4th Cir.
1985). A claimant may establish mima facie case of disability based solely upon medic
evidence by demonstrating that his impairmen¢éeinor medically equal ¢hlisted impairments set
forth in Appendix 1 of Subpart P. 20 C.F.R. § 404.1520(d).

If such a showing is not possible, a claimant may also establmima facie case of

disability by proving that heould not perform his customary occtipa as the result of physical or

mental impairments.See Taylor v. Weinberges12 F.2d 664, 666 (4th Cir. 1975). Because th
approach is premised on the claimant’s ingpilio resolve the question solely on medica
considerations, it then becomes necessary toidEmthe medical evidence in conjunction with

certain “vocational factors.” 20 C.F.R. 8§ 404.1960( These factors include the claimant’s (1)

“residual functional capacity,id. 8 404.1560; (2) ageid. 8 404.1563; (3) educationd. §
404.1564; (4) work experiencél. 8 404.1565; and (5) the existenof work “in significant

numbers in the national economy”aththe individual can performid. § 404.1560. If the

assessment of the claimant’s de&l functional capacity leads the conclusion that he can ng

longer perform his previous work, it must be det@ed whether the claimant can do some oth
type of work, taking into accoumémaining vocational factorsld. 8 404.1560. The interrelation
between these vocational factors is governed by Agige2 of Subpart P. Thus, according to th

sequence of evaluation suggestgd?20 C.F.R. § 404.1520, it must Hetermined: (1) whether the

claimant is currently gainfully employed, (2) whet he suffers from some physical or menta

impairment, (3) whether that impairment meetsnadically equals the criteria of Appendix 1, (4
whether, if those criteria are not met, the impairtr@revents him from tarning to his previous

work, and (5) whether the impaient prevents him from perfoing some other available work.
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DISCUSSION

The Magistrate Judge recommends reversihe decision of the Commissioner an
remanding the matter, finding that the ALJ impropeatiscounted several opinions of Plaintiff's
treating physician, Dr. Carol Aooistra (“Dr. Kooistra”). SeeECF No. 14 at 35. Specifically, the
Magistrate Judge concludes thia¢ ALJ’'s analysis of Dr. Kooist’'s opinions ignored the medical
evidence of record that supports Dr. Kooistrafsnions and/or failed t@xplain how the other
medical evidence squares with the ALJ’s findinG@ee idat 36. The Magistta Judge elaborated,
noting that the mere fact that the ALJ did fiad sufficient objective findigs in Dr. Kooistra’s
treatment notes to support her findings regardtantiff's physical limitations does not appear, i
and of itself, to be a proper basis for the rejectiohesfentire opinion.See idat 37. Ultimately,
the Magistrate Judge explained, the Coumnod say the ALJ's desion was supported by
substantial evidence without further discussiorwbly Dr. Kooistra’s opirons were inconsistent
with the balance of the recor&ee idat 38. Because she recommanhtiee court remand this cass
on this basis, the Magistrate Judge declineddtiress the Plaintiff's additional allegations of errg
by the ALJ. See id.

Defendant objects to the Magistrate Judgetommendations. First, Defendant argues th

the Magistrate Judge improperlybstituted her own presumptive creitity findings for the ALJ’s.

SeeECF No. 15 at 1-3. Defendant then arguesttif@Magistrate Judge applied a more exacting

standard than 42 U.S.C. § 405(g) prescrili&se idat 3-8.
In response to Defendant’s objecis, Plaintiff fileda reply in support dilagistrate Judge’s
recommendation. In his reply, Plaintiff first arguihat the Magistrateudge correctly found that

the ALJ did not give proper weigl the treating physician’s opinionSeeECF No. 17 at 1-8.

-
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Plaintiff then argues that the Magistrate Judge did not properly substitute her credibility finding
the ALJ’s. See idat 8-9.
l. Opinions of Dr. Kooistra

1. Defendant’s Objections

The Court will address Defendant’s second obgectirst. Defendant objects to the R & R
asserting that the Magistrafieidge applied a more exactin@rsard than 42 U.S.C. § 405(g
prescribes and erred in finding that the Amproperly discounted DiKooistra’s opinions. See
ECF No. 15 at 3-8. Defendant first argues that ALJ did not rely excisively on the lack of
objective medical findings in discounting her opiniddee idat 3. In any event, Defendant argue
that the absence of objective medievidence is a sufficient basgs assigning diminished weight
to a treating source’s opiniorSee idat 4. Defendant also takesug with the Magistrate Judge’s
determination that the ALJ failed to reconcile fimglings with certain evidence in the recor8ee
id. at 5. Defendant argues that the ALJ, not@oeirt, was responsible foveighing the evidence

and resolving its conflicts.See id.at 6. Moreover, Defendant agsethat the Magistrate Judgg

improperly found that the ALJ ignored relevantdence, and argues that the ALJ logically found

that Dr. Kooistra’s notes reftting improved symptoms and unm@kable physical examination did
not support her assessment of disabling limitatidBee id. Defendant argues that, while the AL\
was required to provide reasons for discounfdrg Kooistra’s opinion, hevas not rquired to
salvage her opinions by picking out favorable piesfesvidence from Plaintiff's other doctorSee
id. at 7.

Plaintiff replied to these oegtions, asserting that the Wlstrate Judge’s reasoning was
correct. Plaintiff argues that the Magistrate Judge correctly determined that the ALJ imprg

rejected multiple opinion letters from Dr. Kooistr&eeECF No. 17 at 1. The ALJ did not give Dr

s for

)
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Kooistra’s opinions controlling wght, and Plaintiff asserts thatgtlALJ did not sufficiently discuss
the factors of 20 C.F.R. 8 1527(c) in discougtihe opinion of this treating physiciaGee idat 2—
3. Plaintiff contends #it the ALJ mentioned each of Dr. Koo#gs statements lafly but provided
very little reasoningor rejecting them. See id.at 3. Plaintiff notes #t the greater weight of
evidence supports Dr. Kooistra’s ltaions, and cites to the relevaevidence in the recordSee
id. at 4-7. Plaintiff asserts Defendant’s suggedtiam Dr. Kooistra’s opinions were supported onl
by subjective evidence, and thus not éditto any weight, was incorrecBee idat 7. Moreover,
Plaintiff notes, even if Dr. Kooist’'s opinions were inconsistentttvthe medical evidence, the ALJ
must state that fact and set fortle timedical evidence contradicting &ee id. Plaintiff concludes

by reasoning that the Mé#strate Judge was correct, becatise factors discussed in the ALJ’S

decision were not the “persuasive medical proatessary to disregard Dr. Kooistra’s opinion.

See idat 8.

2. Applicable Law

If a treating physician’s opinion on the naturalaeverity of a claimant’s impairments i
“well-supported by medically acceptable clini@ld laboratory diagnostic techniques and is n
inconsistent with the other substantial evidence” in the record, the ALJ must give it contrg
weight. 20 C.F.R. § 404.1527(c)(2ge Mastro v. ApfeR70 F.3d 171, 178 (4th Cir. 2001). Thq
ALJ may discount a treating physician’s opinionitifis unsupported or inconsistent with othe
substantial evidenceCraig v. Chatey 76 F.3d 585, 590 (4th Cir., 1996), but the ALJ mu
nevertheless assign a weight ttee medical opinion based on th¢ length of the treatment
relationship and the frequency of examination; 2ureaand extent of thegatment relationship; 3)
supportability of the opinion; 4)onsistency of the opinion ith the recorda whole; 5)

specialization of th@hysician; and 6) other famts which tend to support contradict the opinion,
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20 C.F.R. 8§ 404.1527(c). Similarly, where a tmgtphysician has merely made conclusol
statements, the ALJ may afford the opinion suclglteas is supported bglinical or laboratory
findings and other consistent evidence of a claimant’'s impairme®¢g Craig 76 F.3d at 590
(holding there was sufficient evidence for the AoJreject the treatinghysician’s conclusory
opinion where the record contatheontradictory evidence).

In any instance, a treating physician’s opiniorg&nerally entitled tanore weight than a
consulting physician’s opinionSee Mitchell v. Schweike699 F.2d 185, 187 (4th Cir. 1983
(stating that treating physician’s opinion must decorded great weight because “it reflects @
expert judgment based on a continuing observatidhe patient’s conditin for a prolonged period
of time”); 20 C.F.R. 8§ 404.1527(c)(2). An ALJ determination coming down on the side of a
examining, non-treating physician’s opinion camstanly if the medical testimony of examining
and treating physicians goes both way&amith v. Schweikei795 F.2d 343, 346 (4th Cir. 1986)
Further, the ALJ is required teview all of the medical findingand other evidence that support
medical source’s statement that a claimantsalded. 20 C.F.R. § 404.158Y.( However, the ALJ
is responsible for making the ultimate determioraabout whether a claimant meets the statutg
definition of disability. 1d.

3. Analysis

The ALJ separately addressed Dr. Kooiststatement that claimant “is unable to do h

usual work, unable to do work, and is permanently and totally disabled” and two stater
concerning Plaintiffs RCF thatere submitted in May 2010 anceBember 2011. Plaintiff asserts
that the ALJ did not conduct thgroper analysis in assigningtlé weight toDr. Kooistra’s

opinions regarding the nature and severity of his impairm8eeECF No. 10 at 4-9. As noted

above, the ALJ “may choose to give less weighhttestimony of a treatinphysician if there is
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persuasive contrary evidencélunter v. Sullivan993 F.2d 31, 35 (4th Cil.992). However, the
ALJ must assign a weight to tiheedical opinion based on the fifectors set forth in 20 C.F.R. §
404.1527(c). In evaluating Dr. Koaiats opinions regarding Pldiff's RFC, the ALJ explained
as follows:

Dr. Kooistra submitted statements concerning claimant’s RFC in May
2010, and December 2011, but | do mesign controlling weight to
her opinions. She is a “treatisgurce” and the opinions are Medical
opinions about the nature and seveafythe claimant's impairments;
however, the statements are tnwell-supported by medically
acceptable clinical and laboratodyagnostic techniques and are not
inconsisterft with the other substantial evidence in the record.
Therefore, | assign little weht to her RFC statements.

An adjudicator cannot decide a caseeliance on a medical opinion
without some reasonabéeipport for the opinion.

There are obvious inconsisterxibetween her opinions and other

substantial evidence, including taimant’s own statements about

his activities, Dr. Bailes’ advice todhclaimant not to seek disability

and Dr. Lopez’s findings of norrh&KG and echocardiogram, that

chest pain was not ischemic in nature, and that he was doing well and

stable from a cardiac standpoint.

Claimant’s statements amount soibstantial, nonmedical evidence

showing that his activities are egter than those provided in Dr.

Kooistra’s opinions.
(R. p. 35.) After reviewing the record and the Ad_dnalysis, the Court agrees with the Plainti
and Magistrate Judge that the ALJ failed to conduct the proper snaily3r. Kooistra’s opinions.

More particularly, the Court ages that the ALJ dinot engage in the proper analysis und

20 C.F.R. 8§ 404.1527(c) in addressing these opinodri8r. Kooistra. The ALJ did conduct the

relevant analysis set forth in Social Secufyling 96-2p for determining whether the opinion

2 The ALJ’s statement that the ofzins were “not inconsistent with the other substantial evideng
appears to have been unintentioaal he later notesdhthere are “obvious inconsistencies betweg

her opinions and other substantial evidence.”. §R35.) Thus, the Court assumes this was
scrivener’s error and the ALJ meant to say that the statemerggnconsistent.
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should be given controlling weightee SSR 96-2p, 1996 WL 374188, as he explained that|he
found the opinions were not well supported linical and laboratory dignostic techniques and
were inconsistent with other substantial evidericep. 35). However, as SSR 96-2p explains, the
inquiry does not end at determining whetheg thpinion is entitled to controlling weightld.
Rather, even where controlling weight is not gissed, “[t]reating source ndécal opinions are still
entitled to deference and must Wweighed using all of the famts provided in 20 CFR 404.1527.”
Id. Here, the ALJ did not weighelfactors set forth in 20 C.F.B.404.1527(c). Rather, he simply
assigned “little weight” to Dr. Kooistra’s RFC statemts for the same reasons he declined to give
the opinions controlling weightSee(r. p. 35.) The Court finds this was in errorf. Slexander v.
Colvin, No. 3:12-2631-RMG, 2014 WL 468973, at *6.@C. Feb. 4, 2014) (finding reversible
error where the Court could not determine “wleetithe Treating Physician Rule factors were
considered or that there is substantial ewegeio support the weight amcled the opinions”).
Moreover, even if the ALJ engaged in the progeailysis of the relevafctors in assigning
little weight to Dr. Kooistra’s opion, he must still sufficienthshow that discouirtg the opinion
was warranted, meaning that theresWpersuasive contrary evidencedunter, 76 F.3d at 590. In
support of his finding that Dr. Kosira’'s opinions were not incontat with persuasive contrary
evidence, the ALJ first noted the “claimant’'s owatsiments about his actigs.” (R. p. 35.)
Plaintiff's statements, however, were not inconsistent with Dr. Kooistra’'s opinions. For examgle, a
the hearing Plaintiff noted that a good day wdudgjin with him making the bed and putting dishas
in the dishwasher. (R. p. 89.) However, égplained that he would need to rest after
accomplishing these tasks because he “can feel the p#ihn).” Rlaintiff also noted that he could dg
light yard work taking a couple of minutes, buatthit would “bring a lot of pain” and he would

“feel the tightening in [his] back.(R. p. 90.) MoreoveRlaintiff indicated thahe could shop with

12




his wife, but testified that “[a]fteabout 45 minutes to an hour mgdk is just giving me so much
problem that | need to leave antell her it's time to go.” (R. p. 88-89 Plaintiff reiterated this in

the questionnaire, indicating that he could accormpliarious chores but only if they were ver
short in duration. (R. pp. 180-88.) This evidencs nat inconsistent with Dr. Kooistra’'s findings

as she indicated that “Claimant can sit for oparhat a time, stand f@0 minutes at a time, and

walk for 45 minutes at a time. He can sit abohbfrs in an eight hour day and stand/walk less than

two hours in an eight hour day.(R. 597-98.) The Court finds thigas not a sufficient basis for
discounting Dr. Koaitra’'s opinion.

Moreover, Dr. Bailes’ advice to Plaintiffo avoid going on disability was also no
necessarily inconsistent with Dr. Kooistra’'smpns. (R. p. 492.) The ALJ does not explain ho
this advice was contraryp Dr. Kooistra’s opinions. Presumgbhe inferred from this statement
that Dr. Bailes would disagree ti Dr. Kooistra’'s opinions regarty the extent of Plaintiff's
limitations. However, as the Magistrate Judgedpwhere the ALJ has not “sufficiently explaine
the weight given to obviously protdge exhibits, to say that hidecision is supporteby substantial
evidence approaches an abdication ofGbert’'s duty to scrutinize the recordArnold v. Sec'’y of
Health, Ed. & Welfare 567 F.2d 258, 259 (4th Cir. 1977). In any event, Dr. Baile
recommendation that Plaintiff awbgoing on disability is not suffient to warrant discounting Dr.
Kooistra’s opinion.

Finally, Dr. Lopez’s findinggegarding Plaintiff's cardiacondition of normal EKG and
echocardiogram, that chest pain was not ischémitature, and that Plaintiff was doing well an
stable from a cardiac atdpoint were not relevarid Dr. Kooistra’s opirans. Therefore, this

evidence cited by the ALJ was also not persuasrgrary evidence. As Plaintiff correctly noted

13
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Dr. Kooistra did not treallaintiff for cardiac problems and specifically stated in her clarificati
statement that her opinion was noséa on any cardiac limitation. (R. p. 598.)

Accordingly, the Court finds that the ALJddnot conduct the proper analysis in discountir]
Dr. Kooistra’s opinions.Moreover, the ALJ failed to sufficientlgstablish that persuasive contrar
evidence contradicted Dr. Kooissaopinions. Thus, the Court agas with the Magistrate Judgs
that the ALJ’s decision to assign little weighther opinions was in error. Therefore, remand
appropriate for further administrative proceedings.
Il. Credibility of Plaintiff

1. Defendant’s Objections

Defendant also objects toethR & R’s footnote which stated that the Court “presum

Plaintiff's pain complaints are credible 3eeECF No. 14 at 37 n.5; ECF No. 15 at 2. Defendgnt

asserts that Dr. Behr’'s treatmemites suggest he believed Pldinvas lying, as he discharged
Plaintiff because he was abusing narcotic pardication and had symptoms with “no clearl
identified etiology.” SeeECF No. 15 at 2 (citing (r. p. 484)). Defendant contends that
Magistrate Judge erred in detening that Plaintiff was credibjeas the ALJ—the only individual

authorized to assess credibility—cited substhetiddence that Plaintiff was not credibleSee id.

g

is

ES

the

(citing (r. 32—34);Johnson v. Barnhardi434 F.3d 650, 653 (4th Cir. 2005)). Defendant argues

that, because Plaintiff was not credible, the AL3 watitled to discount medical opinions that wel
based on Plaintiff’'s subjective complaintSee id.at 3. Defendant requedtsat even if the Court
does not reject the R & R in whlit reject thigportion where the Magistia Judge discarded the
ALJ’s credibility findings. See id.

Plaintiff replied, arguing that hALJ was required to set forth specific and adequate reas

for discounting Plaintiff’'s testimony butifad to do so. See ECF No. 17 at 8-9.
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2. Applicable Law

Where an ALJ decides not to credit a mlant’s testimony about pain, the ALJ mus

articulate specific and adequate reasons for demgor the record must be obvious as to the

credibility finding. Hammond v. Hecklei765 F.2d 424, 426 (4th Cir. 1985). Although credibilit

determinations are generally left to the ALJdsscretion, such determinations should not K

sustained if they are baken improper criteriaBreeden493 F.2d at 1010 (“We recognize that the

administrative law judge has the unique advantage of having heard the testimony firsthan
ordinarily we may not disturlgredibility findings that are Is#d on a witness’'s demeanor. By
administrative findings based on otaktimony are not sacrosanct, ahil appears that credibility
determinations are based on improper or wradl criteria they canndite sustained.”).

3. Analysis

The Court agrees with the Defendant that Magistrate Judge appeared to substitute h
own credibility finding for that of the ALJ. The AlLset forth his rationale for finding that claiman
was “not as limited in activities of daily living & alleged at times,” anddicated that he based
this finding on testimony, Disability Reports, Ftinoa Reports, and claimant’s statements f
treating and examining sources. (R. p. 33.) e Tourt cannot say thahis finding was not

supported by substantial evidence. Accordinglg, @ourt respectfully rejects the portions of the

& R addressing Plaintiff's credibility. The R & B modified to remove those findings of the¢

Magistrate Judge. However, as the caseirggb@manded, the Commissiarehould reevaluate the

Plaintiff's credibility in light of all of theavailable evidence in the record on remand.
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[1I. Plaintiffs Remaining Objections

Because the Court finds that the ALJ failegbtoperly weigh the opinion evidence provide
by Plaintiff's treating physician, DKooistra, and this is a sufficient basis to remand the case to
Commissioner, the Court declinesaddress Plaintiff’'s remainindl@gations of error by the ALJ.
However, on remand the Commissioner should take consideration Plaintiff's remaining
allegations of error.

CONCLUSION
The Court has thoroughly reviewed the entireord as a whole, including the briefs, thg

Magistrate Judge’s R & R, Defendant’s objectionth® R & R, Plaintiff’'sreply to the objections,

and applicable law. For the foregoing reasons,Gburt adopts the R & R of the Magistrate Judge,

as modified. The Comissioner’s decision iIREVERSED pursuant to sentence four of 42 U.S.q.

8 405(g) and the caseREMANDED for further proceedings as set forth herein.
IT 1S SO ORDERED.
s/ R. Bryan Harwell

R. Bryan Harwell
United States District Judge

September 25, 2014
Florence, South Carolina
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