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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ANDERSON/GREENWOOD DIVISION

Beattie B. Ashmore, In His Capacig ) Civil Action No. 8:14-cv-00227-JMC
Court-Appointed Receiver for Ronnie Gene )
Wilson and Atlantic Bullion and Coin, Inc., )
)
Raintiff(s),

V. ORDER AND OPINION

)

)

)

Allied Energy,Inc., )
)

Defendant. )

)

Plaintiff Beattie B. Ashmore (“Plaintiff”), IrHis Capacity as Cots#Appointed Receiver

for Ronnie Gene Wilson (*Wilson”) and AtlantBullion and Coin, Inc(“AB&C"), filed the
instant action against Defendant Allied Energys. I(*Allied”), to recover money used to
purchase an investment interestwo (2) wells that were to kdrilled in Grimes County, Texas.
(See ECF No. 1.)

This matter is before the court pursuantAitied’s Motion to Transfer Venue to the
United States District Court fothe Western District of Keucky (“Western District of
Kentucky”) pursuant to 28 U.S.C. § 1404tajECF No. 11.) Plaintiff opposes Allied’s Motion
to Transfer Venue in its entise (ECF No. 17.) For the reass set forth below, the court
DENIES Allied’s Motion to Transfer Venue.

. RELEVANT BACKGROUND TO PENDING MOTION

Allied develops oil and gas wells in Oklahoma and Texas. (ECF No. 12 at 1.) In 2011,

! The court notes that Allied originally filed itaotion as a Motion to Dismiss the Case pursuant
to Fed. R. Civ. P. 12(b)(3) and 28 U.S.C. §8 140G1r in the alterrteve to Transfer Venue
pursuant to 28 U.S.C. § 1404(a). However, irReply to Plaintiff's Reponse, Allied agreed
with Plaintiff that it could not seek to emt® a forum selection clause and have the case
dismissed pursuant to Fed. R. Civ. P. 12(b)(3)28:d).S.C. § 1406(a). (ECF No. 18 at 2 (citing
Atl. Marine Constr. Co., Inc. v. U.S. Dis€Court for W. Dist. of Tex., 134 S. Ct. 568, 577
(2013).) Accordingly, Allied’s Motion to Dismiss BENIED ASMOOT.
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Wilson’s wife, Cassie Wilson, signed two (2ubscription agreements and purchased an
investment interest in two Y2vell projects identified as 2011 Allied Grimes #3 PUD JV and
Grimes County #4. (See ECF No. 12-1.) Eacibscription agreement contained a forum
selection clause stating that thabscriber “understand[s] and acceptfst all provisions of this
Agreement are made in Warren County, Kentuchy, that venue and jurisdiction for all matters
in dispute shall also be in Warren Courtegntucky, Commonwealth of Kentucky, and USA.”
(Id. at 5, 13.)

On April 11, 2012, Wilsohand AB&C were charged in an Information with two (2)
counts of mail fraud stemming frotheir involvement in a criminal Ponzi scheme involving
hundreds of victims and millions of dollars. GE No. 11 (Crim. No. 8:12-cr-320-JMC).) On
April 17, 2012, the United States of America (tli@overnment”) filed a Consent Motion for
Appointment of a Federal Receive(ECF No. 17 (Crim. N08:12-cr-320-JMC).) On May 24,
2012, the court granted the Gowment’'s Consent Motion for Appointment of a Federal
Receiver and on June 13, 2012 appointed PlaiagifReceiver of all “assets, properties, books
and records, and other itemsf Wilson and AB&C and their &#r egos (collectively “AB&C
Receivership Entitiesj. (ECF Nos. 30, 31 (Crim. No. B-cr-320-JMC).) Pursuant to
instructions received from the court, the Reeeiwas tasked with locating and managing assets
previously acquired by and/or the name/possession of the &B Receivership Entities, and
taking actions necessary for the protectionnvestors, including, but ndimited to, initiating
actions against individuals or companies to whmwonies or assets were transferred that are

directly traceable to the unlawful Ponzi schemme by Wilson and AB&C. (ECF No. 43 at 2-5

2Wilson was the sole sharehotdad the president of AB&C.

® The alter egos of Wilson and AB&C includecetfollowing: Republic Bullion & Coin, Inc.;
Henry & Crowder Family Ltd. Partnership; Hgr& Crowder, LLC; Bailey & Rice Family Ltd.
Partnership; Live Oak Farms; Smallwood Faniilyst; Professional Planning of Easley, LLC;
and their subsidiaries, successors and assigns.

2



(C/A No. 8:12-cv-2078-JMC).)

On January 27, 2014, Plaintiff filed a Comptaagainst Allied seeking to rescind the
securities investment in the two (2) aforentioned wells and recover approximately
$232,876.00 in damages. (ECF No. 1.) In respomdelaintiffs Complaint, Allied filed an
Answer and the Motion to Transfer Venue on iRgr 2014. (ECF Nos. 9, 11.) Plaintiff filed
opposition to the Motion to Transfer Venue on May 1, 2014, to which Allied filed a Reply to
Plaintiffs Response on May 12, 2014. (ECF Nb&.18.)

. LEGAL STANDARD

A. Motions to Transfer Venugursuant to 28 U.S.C. 8§ 1404(a)

28 U.S.C. § 1404(a) provides that “[flor the convenience of parties and witnesses, in the
interest of justice, a district court may transd@y civil action to any othredistrict or division
where it might have been brought . . . .” [IdWhether a case should be transferred to an

alternative venue restsithhin the sound discretion of the dist court.” Sw. Equip., Inc. v.

Stoner & Co., Inc., C/A No. 6:10-1765-HMR010 WL 4484012, at *2 ([3.C. Nov. 1, 2010)

(citing In re Ralston Purin&€o., 726 F.2d 1002, 1005 (4@ir. 1984)). A dstrict court must

“engage in an ‘individualized cesy-case consideration of comence and fairness [ ] when

considering a motion to transfer. Id. (quot®tgwart Org., Inc. v. Ricoh Corp., 487 U.S. 22, 29

(1988)); see also Avant v. Travelers Ins. @63 F. Supp. 509, 510 (D.S.C. 1987) (“Generally,

the test of whether an actiohauld be transferred to anotherigdliction is one of balancing
convenience”). When undertaking this indivalized analysis, cots weigh the following
factors: (1) the ease of accdssthe sources of proof; (2) dhconvenience of the parties and
witnesses; (3) the cost of obtaining the attamod of the witnesses; (4) the availability of

compulsory process; (5) the poskipiof a view [of the premised)y the jury; (6) the interest in



having local controversies decided at home; anth@)nterests of justice. Id. (citing Landers v.

Dawson Constr. Plant, Ltd., Nos. 98-2708;2763, 1999 WL 991419, at *2 (4th Cir. Nov. 2,

1999)).
The movant has the burden to demonstrateahatnsfer of venue &ppropriate._Gerber
v. Canfield, 315 F. Supp. 1175, 1177 (D.S.C. 1970).

B. Forum Selection Clauses in the Contx8 1404(a) Motion to Transfer Venue

“[Flederal law, specifically 28 U.S.C. $404(a), governs the District Court’s decision
whether to give effect to the p@d’ forum-selection clause and tsf@r this case . . . .” Stewart

Orq., Inc. v. Ricoh Corp., 487 U.S. 22, 32 (1988).Stewart, the United States Supreme Court

addressed how a motion to transfer under 8§ 14@tplays with a contractual forum selection
clause. The Court in Stewart explained:

Section 1404(a) directs a dist court to take accoumtf factors other than those
that bear solely on the parties’ private ondg of their affairs. The district court
also must weigh in the balance the cangace of the witnesses and those public-
interest factors of systemic integrignd fairness that, imddition to private
concerns, come under the heading of the isteskjustice. ltis conceivable in a
particular case, for example, that becaaok¢éhese factors a district court acting
under § 1404(a) would refuse transfer a case notwitanding the counterweight
of a forum-selection clause . . . . Theuim-selection clause, which represents the
parties’ agreement as to the most prdpeum, should receive neither dispositive
consideration . . . nor no consideration , but rather the consideration for which
Congress provided in § 1404(a).

487 U.S. at 30-31 (internal quotatiorarks and citations omitted).
However, “[b]efore the ‘case-specific factbare balanced undé&r 1404(a), the [c]ourt
must first determine whether the forum-selecttause is valid under fedd law, and therefore

is able to be considered adactor under 8§ 1404(&).Republic Mortg. Irs. Co. v. Brightware,

Inc., 35 F. Supp. 2d 482, 484 (M.D.N.C. 1999). A forum-selection clause is “prima facie valid

and should be enforced unless enforcementtasvs by the resisting party to be ‘unreasonable’

under the circumstances.” M/S Bremen vpd&ia Off-Shore Co., 407 U.S. 1, 10 (1972). A
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forum-selection clause may be considered aswaable if “(1) [its] formation was induced by
fraud or over-reaching; (2) the complaining party “will for all practical purposes be deprived of
his day in court” because of the grave inconvergeor unfairness of the selected forum; (3) the
fundamental unfairness of thénasen law may deprive the plafh of a remedy; or (4)[its]

enforcement would contravene a strong public golitthe forum state.”_Albemarle Corp. v.

AstraZeneca UK Ltd., 628 F.3d 643, 651 (4th. 2010) (quoting Allae v. Lloyd’s of London,

94 F.3d 923, 928 (4th Cir. 1996)).
Il.  ANALYSIS

A. The Parties’ Arguments

1. Allied

Allied contends that it has presented a valid forum selection clause that is enforceable
because there is not any acteaidence of “fraud, influence, or overweening bargaining power.”
(ECF No. 18 at 2.) In this regh Allied argues that the court shdgrant its Motion to Transfer
Venue because Plaintiff is bound by the forum @da clause in the subscription agreements
because he stepped “into Wilson’s shoes and .Wilson was in a position to know and to
foresee that the forum selection clause could beegdcagainst him, .. ..” (ECF No. 12 at 11.)
Allied further argues that convenience factstgpport transferring the case to the Western
District of Kentucky because tltmwmpany’s main office is in Kentucky, any witnesses it would
need to call or subpoena are in Kentuckyd #s records are iKentucky. (1d.)

In addition to the foregoing, Allied asserts iplseto Plaintiff’s arguments that it has not
waived its right to challenge venue because igaliein its Answer and iits Motion to Transfer
Venue that it was challenging venue. (ECF Noatl8 (referencing ECF No. 9 at 1 1 4 (“Allied

denies the allegations contathin Complaint paragraph 3 asdbmits along with its Answer a



Motion to Change Venue pursuant to 28 U.S.C. § 1404.")).)

2. Plaintiff

Plaintiff opposes the Motion tdransfer Venue assertingathvenue is proper in the
United States District Court fahe District of South Carolina District of South Carolina”) and
the factors required to be wgbied under 8 1404 do not supportransfer of venue from this
proper district. Plaintiff arguethat venue is proper in the $diict of South Carolina under
federal receivership statutes (28 U.S.C. 8§, 7B3D2) and because “a substantial part of the
events or omissions giving rise to the claim[s] occurred” in South CaroligCF No. 17 at 4
(citing, e.g., 28 U.S.C. 88 754, 139)(@), 1692).) Plaintiff furtheargues that even if the forum
selection clause is valid, tfe1404(a) factors supportmee in the Districof South Carolina in
that (1) Allied as a highly profitable energyompany has greater resources to permit its
witnesses to travel; (2) litigating in the West District of Kentuky would be much more
expensive for Plaintiff, “which pgoenses] would come out of theceivership estate, and if there
was any recovery by the [Plaintifff Receiver ihis case, these additional expenses would
diminish the net assets available to the inve$tdB) the court is already familiar with the case
and it would conserve judicial seurces to continue litigating tloase in the District of South
Carolina; and (4) there is a @tig local interest in deciding éhcontroversy in South Carolina
because South Carolina citizens were vized by Wilson’s scheme._(Id. at 8-10.)

Plaintiff also asserts that Allie‘'waived the right to challenge venue by failing to assert it
as an affirmative defense in the [A]lnswer.”d.(lat 11.) Moreover, Plaintiff asserts that the
forum selection clause in the subscriptiorresgnents is unenforceable because “it was the
product of fraud or overreaching [based on an alleged misrepresentgtodimg the location of

the wells] and would contraveng strong public polic of the forum” asit relates to the



marketing and selling of securities. (Id. at 12-16.)

B. The Court’'s Review

Upon review, the court finds that even ieteubscription agreemenrds issue contained
valid, enforceable forum selection clauseg #1404 convenience factors require litigating
Plaintiff's claims in this forum.In reaching this conclusion, thewrt notes that the parties’ lack
of actual specificity regarding estimated costslitayating in each venue and the number of and
characteristics of potential witnesses (i.e., hames, location) or relevant documents resulted in
neither venue being found more favorable in d@nalysis of the “ease of access to sources of
proof,” “convenience of the parti@esd witnesses,” “cost of obtang the attendance of witness,”

and “availability of compulsory process” factorSee, e.g., Brock v. EmtiComputer Ctrs., Inc.,

933 F.2d 1253, 1258 (4th Cir. 1991) (“No matter whiatum is selected, one side or the other
will be burdened with bringing themselves and their witnesses from far away.”); Avant v.

Travelers Ins. Co., 668 F. Supp. 509, 510 (D.S.C. 1@8Wing that there mat be “evidence of

record on the issue of convenieratber than the allegations withthe memorandum attached to
the motion to change venue”); see also 15 Chadas Wright, Arthur R.Miller, & Edward H.

Cooper,_Federal Practice and Rydare § 3851 (3d ed. 2010) (Genigrd[tlhe party seeking the

transfer must specify clearly, typically by affidavit, the key witnesses to be called and their
location and must make a general stateroénthat their testimny will cover.”).

As to the remaining factctsthe court agrees with Plaintiff that Wilson’s victimization of
numerous citizens of South Céna provides an appropriate bsi$or why South Carolina has a
significant interest in presiding over the contn®ye which weighs in favor of retaining the case
in the District of South Carolina. The codtirther agrees with Plaintiff that the court’s

familiarity with the relevant facts and legakigs allows the reasonable conclusion that the

*The “possibility of a view of the premiseflctor is irrelevant in the instant action.
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District of South Carolina couldandle the matter more efficieptthan the Western District of

Kentucky. _Milliken & Co., Inc. v. Rgnolds, C.A. No. 7:12—-cv-02301-JMC, 2012 WL

5354399, at *8 (D.S.C. Oct. 26, 201¢The interest of justice emmpasses public interest
factors aimed at ‘systemic integrity and fass.” Judicial economy and the avoidance of
inconsistent judgments are prominent among ghacipal elements of systemic integrity.”)
(Internal citation omitted). In light of the riegoing, the forum selection clauses would have
been dispositive of the transfesig if the “local interest” factoand the “interests of justice”
factor did not weigh so heavilyn favor of maintaining this @on in the District of South
Carolina.

Thus, having considered theleeant factors under 8§ 1404(ahe court finds that this
case should not be transferred to the Wedbestrict of Kentucky as requested by Allied.

IV. CONCLUSION

Upon careful consideration of the entiexord and for the reasons set forth above, the
court herebyDENIES Defendant Allied Energy, Inc.’s Matn to Transfer Venue to the United
States District Court for thé/estern District of Kentucky. (ECF No. 12.)

IT ISSO ORDERED.

United States District Judge
January 9, 2015
Columbia, South Carolina



