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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
GREENWOOD DIVISION

Capitol Specialty Insurance Corpouatj Civil Action No. 8:14-cv-00255-JMC

)
)
Raintiff, )
v. )
)
Ellis Wise Landscaping, Inc., and Rodney ) ORDER AND OPINION
Dawkins, )
)
Defendants. )
)

Plaintiff Capitol Specialty Insurance Qumration (“CSIC”) filed this declaratory
judgment action against Defendants Ellis s&/iLandscaping, Inc. (“‘EWLI"), and Rodney
Dawkins (“Dawkins”) (collectively “Defendants’§eeking a declaration by the court that CSIC
does not have an obligation to provide coveramg&WLI under commerai general liability
insurance policy number CS02082081-02 (the “CRallicy”), which policy was issued by CSIC
to EWLI. (ECF No. 1.) Specifically, CSIC kss the court to declare that it is “under no
obligation or duty to defend and/or indemnify . Defendants in any manner regarding the
[Underlying] Lawsuit, or any judgmentiaing therefrom.” (Id. at 6.)

This matter is before the court on C&®otion for Summary Judgment pursuant to
Fed. R. Civ. P. 56 (“Rule 56 motion”). (ECF No. 7.) EWLI opposes the Rule 56 motion. (ECF
No. 18.) For the reasons set forth below, the dOENIES CSIC’s Rule 56 motion.

l. RELEVANT BACKGROUND TO PENDING MOTION

CSIC issued the CGL Policwith effective dates of Qober 25, 2012 to October 25,
2013, with a limit of $500,000.00 per occurrenoe general aggregate limits of $1,000,000.00.
(ECF No. 1-2 at 19.) The CGL Policy comsian Endorsement on form CGL 399 (06-11),

which states in relevant part:
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THIRD PARTY OVER ACTION EXCLUSION
This endorsement modifies insoce provided under the following:
COMMERCIAL GENERAL LIAB ILITY COVERAGE FORM
Section | — Coveragess amended as follows:

A. Exclusionse. under Paragraph 2., Exclusions of t8et| — Coverage A — Bodily Injury
and Property Damage Liabilitg replaced by the following:

2. Exclusions
This insurance does not apply to:
e. Employer’s Liability
Bodily injury, personal injur, or advertising injury to:

(2) An employee of any insured anig out of and in the course of
employment,

(2) The spouse, child, parent, bratbe sister of that employee as a
consequence of (1) above.

This exclusion applies:

(1)  Whether an insured may be lialale an employer or in any other
capacity;

(2) To any obligation to sharemages with or repay someone else
who must pay damages because of the injury; and

3) To any insured against whom a claim is made or suit is brought for
such bodily injury, pexnal injury or adversing injury, whether
by or on behalf of an employeaf that insured or any other
insured.

For purposes of this exclusion the term “employee” includes
loaned, rented, leased or temporary employees, as well as persons
who qualify as borrowed servants or employees or persons who are
or may be deemed employees of any insured under the doctrines of
borrowed servant, borrowed employees, borrowed employee,
respondent superior or any g$lian doctrine, or for whom any
insured may be held liable as an employer.



(ECF No. 1-4 at 4.) The parsieagree that the CGL Policy wigmed and delivered in South
Carolina. (ECF Nos. 7 at 1, 18 at 2.) In additi@SIC expressly consented to suit “in the courts
for the county(s) where the insurance providegerage.” (ECF No. 1-2 at 8.)

On or about November 7, 2012, Dawkins suffieeecrushing injury to his right hand,
arm, and fingers while working for EWLI whenbackhoe accidently came down and closed on
his hand. (ECF No. 1-1 at 5 ) 4As a result of the accideawkins had to have his right ring
finger and right long finger amputated. _ (Id.Subsequently, Dawkins filed a workers’
compensation claim, which claim was denladthe South Carolina Workers’ Compensation
Commission on February 24, 201£CF No. 18-2.)

On September 12, 2013, Dawkins filed a laivagainst EWLI in the Richland County

(South Carolina) Court of Common Pleas captibRedney Dawkins v. Ellis Wise Landscaping,

Inc., Case No.: 2013-CP-40-5545 (RichlandtyCnC.P. Sept. 12, 2013) (hereinafter the
“Underlying Lawsuit”). (ECFNo. 1-1.) Dawkins soughmonetary damages from EWLI
alleging negligence, gross negligence and rasklonduct. (Id. at 6-7.)As a result of the
Underlying Lawsuit, EWLI ntified CSIC of Dawkins’'s claims and CSIC responded by
providing a defense to EWLI of ¢hUnderlying Lawsuit pursuamb a complete reservation of
rights. (ECF No. 7-3.)

CSIC filed the instant declatory judgment action in thisourt on January 30, 2014.
(ECF No. 1.) On March 6, 2014, CSIC filed itsi®&&66 motion. (ECF No. 7.) EWLI answered
the Complaint on April 7, 2014, and counterclainsegking a declaration that the CGL Policy
requires CSIC to provide a f@émse and indemnify EWLI as to Dawkins’s claims in the

Underlying Action. (ECF No. 12.) EWLI fitk opposition to CSIC’s Rule 56 motion on April

28, 2014, to which CSIC filed replies in suppoftits Rule 56 motion on May 2 and June 4,



2014. (ECF Nos. 18, 19, 20.) On June 4, 2014, EiAd an objection to CSIC’s supplemental
support for its Rule 56 motion. (ECF No. 21.)
On October 6, 2014, the court heldearing on the pending motib(ECF No. 24.)
. LEGAL STANDARD

A. Declaratory Judgment Actions

Under the Declaratory Judgmeitt, a district court, in @ase or controversy otherwise
within its jurisdiction, “may declare the rightsich other legal relations @ny interested party
seeking such declaration, whatha not further relief is ocould be sought.” 28 U.S.C. §
2201(a). The Supreme Court haspeatedly characterized the®aratory Judgment Act as ‘an
enabling Act, which confers a discretion on tloares rather than aabsolute right upon the

litigant.” Wilton v. Seven Flis Co., 515 U.S. 277, 287 (1995) (quoting Pub. Serv. Comm’n of

Utah v. Wycoff Co., 344 U.S.3Z, 241 (1952)). Courts have long interpreted the Act’s

permissive language “to provide discretionaryhauty to district courtsto hear declaratory

judgment cases.” _United Capitol Ins. CoKapiloff, 155 F.3d 488, 493 (4th Cir. 1998). “[A]

declaratory judgment action is appropriate ‘whae judgment will serve a useful purpose in
clarifying and settling the legal relations in issaed . . . when it will terminate and afford relief

from the uncertainty, insecuritgnd controversy giving rise todlproceeding.” _Centennial Life

Ins. Co. v. Poston, 88 F.3d 255, 256 (4th Cir. 1996pting Aetna Cas. & Sur. Co. v. Quarles,

92 F.2d 321, 325 (4th Cir. 1937)).

B. Summary Judgne Generally

Summary judgment should be granted “ietmovant shows that there is no genuine

dispute as to any material fatd the movant is entitled to judgnt as a matter of law.” Fed.

! Additionally, CSIC filed supmmental documentation in support of summary judgment on
December 17, 2014, and EWLI responded wdHitgonal filings on December 19, 2014. (ECF
Nos. 25, 26, 27.)



R. Civ. P. 56(a). A fact is “material” if proaff its existence or non-existence would affect the

disposition of the casender the applicde law. Anderson v. Liby Lobby, Inc., 477 U.S. 242,

248-49 (1986). A genuine question of material facttexvhere, after reviewing the record as a
whole, the court finds that sasonable jury could return verdict for the nonmoving party.

Newport News Holdings Corp. v. Virtu@lity Vision, 650 F.3d 423, 434 (4th Cir. 2011).

In ruling on a motion for summgajudgment, a court must view the evidence in the light

most favorable to the non-moving party. Be@orp. v. Perini Constr., Inc., 915 F.2d 121, 123-

24 (4th Cir. 1990). The non-moving party mayt oppose a motion for sunary judgment with
mere allegations or denials of the movant’s gieg, but instead must “sé&brth specific facts”

demonstrating a genuine issue foaltr Fed. R. Civ. P. 56(ekee_Celotex Corp. v. Catrett, 477

U.S. 317, 324 (1986); Anderson, 477 U.S. at ZH#ealy v. Winston, 929 F.2d 1009, 1012 (4th

Cir. 1991). All that is requirerd that “sufficient evidence supgirg the claimed factual dispute
be shown to require a jury or judge to resolvepthries’ differing versionsf the truth at trial.”
Anderson, 477 U.S. at 249. “Mere unsupportedcafation . . . is not enough to defeat a

summary judgment motion.” _Ersv. Nat'| Ass’'n of Bus. & BHuc. Radio, Inc., 53 F.3d 55, 62

(4th Cir. 1995). A party cannoteaaite a genuine issue of material fact solely with conclusions in

his or her own affidavit or deposition that are not based on personal knowledge. See Latif v. The

Cmty. Coll. of Baltimore, No. 08-2023, 2009 WI643890, at *2 (4th Cir. Dec. 9, 2009).

C. General Principles of South Carolina Insurance Law

Under South Carolina law, insurance policies swbject to the general rules of contract

construction._B.L.G. Enters., Inc. v. First Fin. Ins. Co., 514 S.E.2d 327, 330 (S.C. 1999). “When

a contract is unambiguous, clear, and explicimitst be construed according to the terms the

parties have used.” Id. Thewrt must enforce, not write, ceatts of insurance and must give



policy language its plain, ordinary, and poputaeaning. _Id. “[l]n construing an insurance

contract, all of its provisionshould be considered, and omay not, by pointing out a single

sentence or clause, create an ambiguity.tb¥eough v. Phoenix Mut. Life Ins. Co., 225 S.E.2d

344, 348 (S.C. 1976). “A contract is ambiguous whasa capable of more than one meaning
when viewed objectively by a reasonably inte&h¢yperson who has examined the context of the
entire integrated agreement and who is cogmi of the customs, practices, usages and

terminology as generally understood in the paltictrade or business.” Hawkins v. Greenwood

Dev. Corp., 493 S.E.2d 875, 878 (S.C. Ct. App. 199Where language used in an insurance
contract is ambiguous, or wherdadtcapable of two reasonabldarpretations, that construction

which is most favorable to thasured will beadopted.” _Poston v. NatFid. Life Ins. Co., 399

S.E.2d 770, 772 (S.C. 1990).
An insurer’s obligation under a policy of imrsmce is defined by the terms of the policy

itself and cannot be enlargég judicial construction._S.Ans. Co. v. White, 390 S.E.2d 471,

474 (S.C. Ct. App. 1990). A policy clause extendiogerage must be Eally construed in
favor of coverage, while insurance policy exadns are construed mostrongly against the
insurance company, which also bears the buafeestablishing the exclusion’s applicability.

M&M Corp. of S.C. v. Auto—Owners Ins. Co., 701 S.E.2d 33, 35 (S.C. 2010); Owners Ins. Co. v.

Clayton, 614 S.E.2d 611, 614 (S.C. 2005). “Howeifethe intention of te parties is clear,
courts have no authority to torture the meaning of policy language to extend coverage that was

never intended by the partiesS.C. Farm Bureau Mut. Ins. Co. v. Wilson, 544 S.E.2d 848, 850

(S.C. Ct. App. 2001).
“[E]xclusions in an insurance policy arewalys construed most strongly against the

insurer.” Am. Credit of Sumter, Inc. v. Nenwide Mut. Ins. Co., 663 S.E.2d 492, 495 (S.C.




2008) (internal citation omitted). However, eviiough “exclusions in a policy are construed
against the insurer, insurers have the rightat liheir liability and to impose conditions on their
obligations provided they are not in contravemtof public policy ora statutory prohibition.”

S.C. Farm Bureau Mut. Ins. Co. v. Dawsey, 638 S.E.2d 103, 104 (S.C. Ct. App. 2006) (citing

B.L.G. Enters., 514 S.E.2d at 330). Moreouwee “court should not torture the meaning of
policy language in order textend or defeat coverage theds never intendeldy the parties.”

State Auto Prop. & Cas. Co. v. Br@on, 426 S.E.2d 810, 811 (S.C. Ct. App. 1992).

D. Coverage Questions, the Duty to Defemshd the Duty to Indemnify Under South
Carolina Law

Under South Carolina law, questions afverage and the duty to defend under an

insurance policy generally are detémed by the allegations of the complaint. See Jessco, Inc. v.

Builders Mut. Ins. Co., No. 10-1215, 2012 WL 1035721, at *2 (4th Cir. Mar. 29, 2012). If the

underlying complaint creates a possibility of aage under an insurance policy, the insurer is

obligated to defend. See City of HartsvileS.C. Mun. Ins. & Risk Fin. Fund, 677 S.E.2d 574,

578 (S.C. 2009) (citation omitted). Although a deti@ation of an insurer’s duty to defend is
dependent upon the insured’s conmlaan analysis of this dutyvolves the allegations of the

complaint and not the specifically identifiedusas of action. _Id. at 579; see also Collins

Holding Corp. v. Wausau Underwriters Ins. Co., 666 S.E.2d 897, 899-900 (S.C. 2008).

Moreover, an insurer’s duty to defend may disodetermined by facts @ide of the complaint

that are known by the insurer. See USAA@PP& Cas. Ins. Co. v. Clegg, 661 S.E.2d 791, 798

(S.C. 2008). If an insured has no duty to deféndjll know that it has no duty to indemnify.

See Am. S. Ins. Co. v. Moras Roofind,C, No. 2:09-1966-PMD2010 WL 2710588, at *4

(D.S.C. July 7, 2010).

Under South Carolina law, a liability insuseduty to indemnify is determined by the



findings of the fact finder in thenderlying caseEllett Bros., Inc. vU.S. Fid. & Guar. Co., 275

F.3d 384, 388-89 (4th Cir. 2001) (citing JourdaBoggs/Vaughn Contracting, Inc., 476 S.E.2d

708, 711 (S.C. Ct. App. 1996)). In other wortfghere is no obligation to defend until an
action is brought and no obligatioto indemnify until a judgent against the insured is

obtained.” _See Howard v. Allen, 176E2d 127, 129 (S.C. 1970).

[l. ANALYSIS

A. The Parties’ Arguments

CSIC argues that it does not have a dutgitioer defend or indenifiy EWLI because the
Third Party Over Action Exclusion unambiguouslycludes from coveragee injuries suffered
by Dawkins. (ECF No. 7 at 6-7.) In supporttlms argument, CSIC agse that “(1) Dawkins
was performing work on behalf &WL][I] on the day of his injuryaccording to his complaint;
(2) EWL][I]'s representative testified that Daiwk was working on the day of his injury for
EWL]JI]; and (3) the . . . [CGL)policy plainly excludes bodily infy claims of an employee of
EWL]I] arising out of ad in the course of employment(ld. at 6 (referencing ECF No. 1-4 at
4).) Because the term “employee” in the THparty Over Action Exclusion “includes loaned,
rented, leased or temporary employees, as well as persons who qualify as borrowed servants or
employees or persons who are or may be deeamgaloyees of any insed under the doctrines
of borrowed servant, borrowed employees, hwew employee, respondent superior or any
similar doctrine, or for whom any insured may loeld liable as an employer,” CSIC further
asserts that “no theory, argumentt,allegation present that che advanced which demonstrates
Dawkins was anything other than an employe&WL[I] at the time of his injury.” (Id. at 67
(referencing ECF No. 1-4 at 4).) Therefofbecause there is ‘no psibility” of coverage
existing under the [CGL] Policy as Dawkins sv@erforming acts within the course of his
employment with EWL][I] at the time he wasjured,” CSIC argues that it has neither an
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obligation to defend EWLI in the Underlyingawsuit or indemnify it. (Id. at 9-10.)
Accordingly, CSIC requests that the cogrants its Rule 56 motion.

EWLI opposes the Rule 56 motion on the basis that Dawkins was “not an ‘employee,’
either under South Carolina law or under the planmguage of the policy.” (ECF No. 18 at 6.)
Specifically, EWLI asserts that Dawkins was ot employee because (1) he did not work a
regular schedule; (2) he did ngualify under the CGL Policy as loaned employee, a rented
employee, a leased workea temporary workér or a borrowed servant; and (3) his work was
casual, “irregular, umgdictable, sporadicna brief in nature” sine “he chose whether he
wanted to work and controlled how many hoursdreained on the job site.(ld. at 7-8 (citing,
e.g., S.C. Code Ann. § 42-1-130 (2014) (“The t&amployee’ means every person engaged in
an employment under any appointmesdntract of hire, or appréceship, expressed or implied,
oral or written, . . . but excludes a person wharsgloyment is both casual and not in the course

of the trade, businesgrofession, or occupation of his employer;. .”); Smithv. Coastal Tire &

Auto Serv., 207 S.E.2d 810, 811-12 (S.C. 1974) (“Employrse‘casual’ wherit is irregular,
unpredictable, sporadic and briafnature . . . [and] [u]lnder outecisions a casual employee is
excluded from coverage [under Workers’ Compensa#ict] . . . .”) (Internal citation omitted)).)
Because Dawkins could only be considered a casual employee, EWLI argues that Dawkins was
not an employee “as that term generally is understood and as it is defined in the subject [CGL]
policy.” (Id. at 9.) Therefore, EWLI arguésat the CGL Policy does nekclude coverage and

CSIC owes EWLI both the duty to defend andyditt indemnify. (Id. atl0.) Accordingly,

2 “Leased worker’ means a person leased to you by a labor leasing firm under an agreement
between you and the labor leasing firm, tafgen duties related tdhe conduct of your
business.” (ECF No. 1-3 at 11.) “Leased watkimes not include a ‘tempary worker’.” (Id.)
“Employee’ includes a ‘leased wker’.” (Id. at 10.)

¥ “Temporary worker’ means a person who igrished to you to substitute for a permanent
‘employee’ on leave or to meet seasonal loors term workload conditions.” _(ld. at 12.)
“Employee’ does not include a ‘tempoy worker’.” (1d. at 10.)

9



EWLI requests that the court deny the Ruleni@tion and allow the parties an opportunity for
discovery to resolve factual issuegarding Dawkins’s status witdWLI. (Id. at 10-11.)

In reply, CSIC argues that the CGL Policy is unambiguous in excluding from coverage
injuries to “[a]n employee of any insured arising otiand in the course of employment.” (ECF
No. 19 at 2 (referencing ECF No. 1-4 at 4).)tHis regard, CSIC argues that it does not matter if
Dawkins was a “casual employee” or a “part tihedper,” Dawkins was working for EWLI at
the time he was injured and therefore his injuaesexcluded from covega by the CGL Policy.

(Id. at 3.) Additionally CSIC asserts that the couhosild not delay ruling on the Rule 56
motion and allow discovery because EWLI hasethto satisfy the mrequisites for such
abstention under Fed. R. Civ. P. 56{djld. at 9-10.) Finally, CSIC cites the court to the Sixth

Circuit Court of Appeals’ opinion in WesteMorld Ins. Co. v. Hoey773 F.3d 755, 763 (6th

Cir. 2014), in which that court analyzed simifalicy language and affirmed the district court’s
finding that the defendant-appellanas an employee and her injuries were not covered by the
policy. (ECF No. 25.)

B. The Court’'s Review

The question before the court is whether Dawkins was an employee for purposes of the
Third Party Over Action Exclusioaf coverage for injuries suffered by the insured’s employees.
(See ECF No. 1-4 at 4.) The C@olicy does not specifically fiae the term “employee.”
Rather, it provides only that an “Employee’timdes “leased workefs;loaned employees,”
“rented employees,” “leased employees,” “temporary employees,” “borrowed servants,” and

“borrowed employees,” but does not include a “temporary worker.” (ld.; see also ECF No. 1-3

““If a nonmovant shows by affidavit or declaration that, for specified reasons, it cannot present
facts essential to justify its opptien, the court may: (1) defepasidering the motion or deny it;

(2) allow time to obtain affidavits or declarations or to take discovery; or (3) issue any other
appropriate order.” Fed. R. Civ. P. 56(d).
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at 10.) Because the term “employee” is natcsiically defined in the CGL Policy, the court
must define the term pursuant to the comnumderstanding of the telsnsignificance to the

ordinary person._USAA Prop. & Cas. Ir8o. v. Rowland, 435 S.E.2d 879, 881-82 (S.C. Ct.

App. 1993);_see also State Farm Fire & das. Co. v. Reed, C/A No. 7:07-2958-HFF, 2009

WL 735133, at *3 (D.S.C. Mar. 19, 2009) (“Courtsay look to a dictiony to decipher the

meaning of ambiguous, undefined terms.”) (@tiGreenville Cnty. v. Ins. Reserve Fund, 443

S.E.2d 552, 553 (1994)).

An employee is statutorily defined in S.Code Ann. 8§ 42-1-130 (2014) as “every person
engaged in an employment under any appointmentract of hire, or apprenticeship, expressed
or implied, oral or written, . . . whether lawiffy or unlawfully employed, but exclud[ing] a
person whose employment is both casual and nibteircourse of the trade, business, profession,
or occupation of his employer; . . ..” l&pplying the aforementioned definition of “employee”
to the instant issue of Dawkins’s employmentugtathe court would bprecluded from finding
that Dawkins was an employee of EWLI fawkins’'s work for EWLI was casual and he
performed work for EWLI that was not in tleourse of its trade, business, profession, or
occupation._Id.

Upon review of the evidence submitted by theiparthe court observes that it is unable
to define the scope of EWLI's trade, busingssfession, or occupationdim the current record.
Stated differently, the court cannot determine fribw® submissions of the parties if Dawkins’s
employment was within the course of EWLIteade, business, profession, or occupation.
Therefore, the court cannot determine at time whether Dawkins was an employee of EWLI
for purposes of the Third Party Over Actiondision in the CGL Policy. Accordingly, the

court must deny CSIC’s Rule 56 motion.
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V. CONCLUSION
Upon careful consideration ofehentire record, the court hereD¥NIES WITHOUT
PREJUDICE Plaintiff Capitol Specialty Insurece Corporation’s Motion for Summary
Judgment. (ECF No. 7.) The parties will proceed toodsy on any and all relevant issues.

IT 1S SO ORDERED.

United States District Judge

March 19, 2015
Columbia, South Carolina
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