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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ANDERSON/GREENWOOD DIVISION

Stephanie Harvey, ) @l Action No. 8:14-cv-01966-JMC
)

Haintiff, )

v. )
) ORDER AND OPINION

Saluda Smiles Family Dentistry, Carolina )
Dental Alliance, and VSM Management, )
LLC, )

)

)

Defendants.

)

Plaintiff Stephanie Harvey (“Harvey” or “Rtdiff”) filed this action against Defendants

Saluda Smiles Family Dentistry (“SSFD”), ©ana Dental Alliace (“CDA”), and VSM
Management, LLC (“VML"), (collectively “Defadants”) alleging thashe was subjected to
discrimination, retaliation, and a $tde work environment in viaktion of the Title VII of the
Civil Rights Act of 1964 (“Title VII"), 42 U.S.C. 88§ 2000e—-2000e17. (ECF No. 1l at4 122-5¢
27.) Plaintiff also alleged that she was dischdrm violation of publigolicy and was defamed.
(Id. at 6 1 287 1 38.)

This matter is before the court on PlaingffMotion for Reconsidation of the court’s
Orders entered on September 28, 2016 (ECF NqtB8) September Order”), and on December
28, 2016 (ECF No. 67) (the “Decemb@rder”), pursuant to Rule 58 of the Federal Rules of
Civil Procedure. (ECF No. 73.) Specificallp]aintiff seeks reconsideration of the court’s
decision in both Orders to ultimately grantf®edants summary judgment on all of Plaintiff's
claims. Defendants oppose Plaintiff’'s Motion fazd@nsideration assertitigat she has failed to
offer an appropriate basis for gteng the requested relief. (EQ¥o0. 75.) For theéeasons stated

below, the courGRANTS IN SMALL PART AND DENIES IN LARGE PART Plaintiff's
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Motion for Reconsideration.
I BACKGROUND FACTSRELEVANT TO PENDING MOTION?

Plaintiff began working for the entity théecame SSFD in 2005. (ECF No. 37-1 at
2:63:18-22.) In January 2012, CDA purchased SSFDFadsold it to VML in late December
2012? (ECF Nos. 35-4 at1 92,2 1 4 & 35-52af] 3.) When VML aguired the assets of
SSFD, its employees became employees of VML. (ECF No. 35-3 at 2 § 3.) SSFD had
employed less than 10 employees at all times pritrdsale. (ECF Nos. 35-5at1 2 & 35-4 at
1 ¥ 3.) Under VML’s ownership, OperatiofMdanager Jennifer Mitchie (“Mitchell”) was
responsible for SSFD’s “day to day managet of administrative issues and personnel
disputes.” (ECF No. 35-3 at 391) Mitchell reported directlyo Mark Lakis (“Lakis”), VML'’s
Chief Executive Officer. (ECF No. 35-4at2 1 6.)

In July of 2012, CDA hired Dr. Seung Kyu Ch@Dr. Choi”) as the dentist for SSFD.
(ECF No. 37-3 at 4:12:20-23.) Staff memberS8FD expressed their caras about Dr. Choi
to Office Manager Amanda Hayes (“Hayes”) becaddseChoi “was inexpeenced, did not seem
to know what he was doing, was unable to camitate effectively, and was making mistakes.”
(ECF No. 35-5 at 2 § 7.) “Plaintiff allegébat she and Dr. Choi had a difficult working
relationship.” (ECF No. 53 at 2.) In @round late 2012 or early 2013, Plaintiff filed a
complaint about Dr. Choi with the SoutBarolina Department of Labor, Licensing and
Regulation (“LLR”) regarding patient care camos. (ECF No. 37-1 at 16:131:8-18:136:19.)

Plaintiff asserts that only she and Hayes krtbat Plaintiff was responsible for the LLR

! The December Order provided a thorough recitatbrthe relevant factual and procedural
background of the matter._ (SE€F No. 67 at 2—4.) For purposesthe pending Motion, the
court does not find that this background wasdaiefit and so it is repged in full.

2 CDA was “a name referring to a collective group of dental practices” but “each dental practice
was its own separate busineasd the staff at a particular location were employed by that
business.” (ECF No. 35-4 at 1 1 3.) “For argte, the staff who worked at the Saluda practice
were employed by Saluda Dental Group, LLC.” (Id.)
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complaint. (Id. at 18:136:6-19.) Hayes admits that she became aware “that the LLR was
investigating Dr. Choi,” but Hayes denies eitlk@owing that Plaintiff was responsible for the

LLR complaint or telling anyone &t Plaintiff was said complainan (ECF Nos. 35-5 at 4 § 12

& 37-5 at 21:41:13-21.) Mitchelaind Lakis deny that they wee aware during Plaintiff's
employment that she had maaleomplaint to the LLR. _(See EQNos. 35-3 at 6 1 19 & 35-4 at

59 19.)

On or about April 18, 2013, Plaintiff allegé#isat she told Hayes that she had filed a
Charge of Discrimination with the United StatEqual Employment gportunity Commission
("“EEOC”). Plaintiff admits that she asked Hayes to not tell anyone about the Charge and that
Hayes was the only person that knew about(ECF No. 37-1 at 26:170:6-14 & 28:178:5-6.)
Hayes denies that she was told about Plaistffharge on April 18, 2013. (ECF No. 35-5at 7
24.) Thereafter, on April 24, 201BJaintiff signed the documepurporting to be her Charge
(and filed it sometime thereafter with tHeEEOC and the South Carolina Human Affairs
Commission (“SCHAC")) aserting as follows:

| have been subjected to harasstriesm July 20, 2012 through March 21, 2013,

and continuing, by Dr. Seung Kyu Choi. @hoi treats a similarly situated white
employee more favorably.

I, therefore, believe that | have been diminated against on the basis of my race
(black) in violation of the SC Human fsirs Law, as amended and Title VII of
the Civil Rights Act of 1964, as amended.
(ECF No. 35-2 at 49)
Plaintiff was terminated on April 25, 2013ECF No. 37-1 at 2359:18-24:160:2.) At
the time of her termination, VML was Plaintiffamployer. (ECF No. 35-at 2 { 3.) Hayes,

Lakis, and Mitchell all assert that they becaaweare of Plaintiffs Charge on or after May 8,

¥ The court observes that the copy of the Chamgthe record does not contain a “filed” date
stamp. (See ECF No. 35-2 at 47.)



2013, when Defendants received correspondence thensCHAC. (ECF Nos. 35-5 at 6 22,
35-3 at 6 1 18 & 35-4 at 5 § 18.) Additionally, Hayes asserts that until she received the
correspondence from the SCHAC on May 8, 2013, skeentold anyone that. . [Plaintiff] had
complained of discrimination or that | thought . [Plaintiff] planned to file a complaint of
discrimination.” (ECHNo. 35-5at7  24.)

On May 16, 2014, Plaintiff filed an action this court allegingrace discrimination,
hostile work environment, and retaliation claims pursuant to Title VII and pendent state law
claims of public policy discharge and defaroati (ECF No. 1 at 4 § 22-5 { 27, 6 { 28-7 { 38.)
On November 16, 2015, Defendants filed a Motfor Summary Judgment. (ECF No. 35.)
Plaintiff filed a Memorandum in Opposition the Motion for Summary Judgment on December
3, 2015. (ECF No. 36.) On March 30, 2016, the Magistrate Judge issued a Report and
Recommendation recommending that DefendaMistion for Summary Judgment be granted.
(ECF No. 43 at 19.) After considering Plaintiff's Objections to the Report and Recommendation
(ECF No. 44) and Defendants’ Reply to Plaintiff's Objections (ECF No. 45), the court entered
the September Order, which granted Defendantsrgry judgment on all of Plaintiff's claims
except for the retaliation claim asher termination. (ECF No. 53 at 19.)

On October 31, 2016, Defendants moved the tcoumreconsider the decision in the
September Order to deny summary judgnanto retaliation pursuant to Rule 54{bjECF No.

59.) Despite Plaintiff's opposiin to the Motion for Reconsiddian (ECF No. 61), the court
granted the Motion. (ECF No. 67.) Thereaftan, January 25, 2017, Plafhffiled the instant
Motion for Reconsideration. (EQ¥o. 73.)

. LEGAL STANDARD AND ANALYSIS

Plaintiff seeks reconsideration thfe foregoing pursuant to Rule 59(e).

“The court observes that “rule” reféaosthe Federal Rules of Civil Procedure.
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A. Applicable Standard under Rule 59(e)

Rule 59 allows a party to seek an altemnator amendment of a previous order of the
court. Fed. R. Civ. P. 59(e). Under Rule 59égourt may “alter or amend the judgment if the
movant shows either (1) an intervening changeécontrolling law, (2) new evidence that was
not available at trial, or (3) &t there has been a clear error of law or a manifest injustice.”

Robinson v. Wix Filtration Corp., 599 F.3d 403, 407 (4th Cir. 2010); see also Collison v. Int'l

Chem. Workers Union, 34 F.3d 23235 (4th Cir. 1994). It ithe moving party’s burden to

establish one of these three grouirdsrder to obtaimelief. Loren Data Corp. v. GXS, Inc., 501

F. App’x 275, 285 (4th Cir. 2012). The decisionetirer to reconsider an order under Rule 59(e)

is within the sound discretion of the distradurt. Hughes v. Bedsole, 48 F.3d 1376, 1382 (4th

Cir. 1995). A motion to reconsider should not Umed as a “vehicle for rearguing the law,

raising new arguments, or peatiing a court to change itsmal.” Lyles v. Reynolds, C/A No.

4:14-1063-TMC, 2016 WL 1427324, at *1 (D.S.C. Apr. 12, 2016) (citing Exxon Shipping Co. v.

Baker, 554 U.S. 471, 485 n.5 (2008)).

B. The Parties’ Arguments

Even though she generally seeks reconatdsr of “the orders granting summary
judgment as to all claims” (see ECF No. 73 at 13jri#iff specifically assestthat it would be an
error of law or manifest injustice if the coddils to reverse its decision granting Defendants’
Motion for Summary Judgment on her claiffe Title VII retaliation and public policy
discharge. (Id. at 2.) Regarding her retaliatitaam, Plaintiff argues #it the court erroneously
concluded that SSFD and CDA were not her employ&CF No. 73 at 4.) Plaintiff further
argues that the court erroneously determinethnDecember Order that she failed to exhaust

her retaliation claim after making a finding in tBeptember Order that esthad exhausted it.



(ECF No. 73 at 4.) Plaintiff asde this was error because shea%wnot required to file another

charge of discrimination as it relates bacKid. (citing Nealon v. Stone, 958 F.2d 584, 590 (4th

Cir. 1992)).) Moreover, Plaintiff asserts that her “termination happened during the pendency of
the charge, is related to the allegations inch&rge, and it was dewgled during the reasonable

investigation of the charge.ld. (citing King v. Seaboar@oast Line R.R., 538 F.2d 581, 583

(4th Cir. 1976)). Finally, Rlintiff argues that the court stiounted her evidence in granting
summary judgment to Defendants on her retaliatiamt! (Id. at 5.) Plaitiff asserts that there
is a genuine dispute of material fact becdisée told Hayes about complaining to the EEOC”
and, therefore, it is reasonableider that Hayes “didell Mitchell or Lakis and tey are simply
all denying knowledge.” (Idat 5-6.)

As to her claim for public policy discharge akitiff requests that the court reassess its
dismissal because her termination “is EXACTLYetlype of situation that a public policy
discharge claim is there to protect.” (ECF No.af3®.) Plaintiff contads that state statutory
law concerning the South Carolina Board of Dentisiemonstrates that it is state public policy
to protect individuals who complain to the@d. (Id. at 67 (citing S.C. Code Ann. § 40-15-
180 (2016)).) In thisegard, Plaintiff asserthat the court should “reasider the dismissal of
this [public policy discharge] clai or at least certiffhe question to the South Carolina Supreme
Court since this is a matter of South CaraliState Law and wouldtherwise deprive the
Plaintiff of her day in cour’ (Id. at 6.)

In Response to Plaintiff's Motion for Reconsidtion, Defendants first reassert that the
court was correct in finding th&aintiff's evidence did not dematnate either that SSFD was an
employer under Title VII or that CDA was her emy#r. (ECF No. 75 at 2.) Defendants next

assert that the court did not commit errorfimding “that Nealon did not apply to this case



because the retaliation charge could novehagrown out of an event of which the
decisionmakers had no knowledge(ld. at 4 (citations omitted).) As to Plaintiff’'s argument
regarding the sufficiency of hesvidence in support afetaliation, Defendas argue that “a
party cannot defeat summary judgment by simgiguing that the opposing party is lying;
instead, the party must offer admissible evidenag ¢reates a genuine dispute of fact.” (Id. at

4 (quoting ECF No. 59 at 7-12)Finally, Defendants assert thée court should not entertain
Plaintiff's request to certify @uestion because it is clear that her evidence fails to meet the
criteria for demonstrating a public policy exceptito at-will employment (Id. at 5 (citing

Taghivand v. Rite Aid Corp., 768 S.E.2d 385 (S.C. 2015)).)

C. The Court’'s Review

In her Motion, Plaintiff asserts she is entitl® reconsideration fdahe following reasons:
(1) SSFD and CDA were her employers and should be included in the action as Defendants; (2)
she exhausted her claim for retaliation; (3) thera genuine dispute of material fact regarding
her claim for retaliation precluding summary judgment; and (4hakademonstrated a claim for
public policy discharge that either should movenard to trial or should be certified to the
South Carolina Supreme CodrtPlaintiff asserts that she éntitled to reconsideration on the
basis that it would be aeadr error of law or manifest injustice if the court failed to reverse its

decision®

®> The court observes that initially in her Motioraitiff asks for reconsitation of “the orders
granting summary judgment as to all claimg3ee ECF No. 73 at 1.) Upon review, the court
observes that Plaintiff did not provide any Ilsasgi her Motion to suppbmreconsideration of
summary judgment to Defendants on heairab for race discrimination, hostile work
environment, and defamation. Accordingly, the c@ENIES the Motion for Reconsideration

as to these claims.

¢ Clear error occurs when the revieg court “is left with the defiite and firm conviction that a
mistake has been committed.” United States v. Harvey, 532 F.3d 326, 336 (4th Cir. 2008)
(internal quotation marks omitted); see aldoited States v. Martinez—Melgar, 591 F.3d 733,
738 (4th Cir. 2010) (“[C]lear error occurs wheuwliatrict court’s factuafindings are against the
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1. Employer Status of SSFD and CDA

In her Motion, Plaintiff argues that “[blh SSFD and CDA should be included as
Defendants,” but does not provide any supporithat argument. In the December Order, the
court specified the law and evidence supporting the finding that (1) SSFD failed to satisfy the
elements of the definition of an employer undatle VIl and (2) CDA was not Plaintiff’s
employer at any relevant time. (ECF No. &78-9.) Accordingly, the court declines to
reconsider this finding and, therefoB2-NI ES Plaintiff's Motion for Reconsideration regarding
the status of SSFD and CCas Defendants.

2. Exhaustion of the Retaliation Claim and a Prima Facie Case

Plaintiff moves for reconsideration assgg that she has both exhausted her
administrative remedies and demonstrated a prima facie case of Title VII retaliation. (ECF No.
73 at 4-5))

In determining whether Plaintiff exhausté@r administrative rendges, the court is
required to consider the scope of the administdtivestigation that can reasonably be expected
to follow from the discriminatory acts alledjen the administrative charge. Logsdon v.
Turbines, Inc., 399 F. App’'x 376, 379 (10th Cir. 2010).this regard, “a plaintiff may raise the
retaliation claim for the first time in federal court” and “that rule is the inevitable corollary of our
‘generally accepted principle that the scopeadfitle VII lawsuit may extend to ‘any kind of

discrimination like or related tallegations contained in the arfge and growing out of such

clear weight of the evidence considered agale.”) (internal quotdon marks omitted); Miller

v. Mercy Hosp., Inc., 720 F.2d 356, 361 n.5 (4th @B83) (explaining that a district court’s
factual finding is clearly erroneous if “thenfling is against the great preponderance of the
evidence”) (internal quotation marks omitted). Manifest injustice occurs where the court “has
patently misunderstood a party, or has made aidecoutside the adversdrissues presented to
the Court by the parties, or has made anremaoi of reasoning but of apprehension . . . .
Campero USA Corp. v. ADS Foodservice, LLC, 916 F. Supp. 2d 1284, 1292-93 (S.D. Fla.
2012) (citations omitted).




allegations during the pendency of the case before the Commission.”” Nealon, 958 F.2d at 590
(citations omitted). However, if a retaliation coumta Title VII lawsuit is not “related to” and

“growing out” of the EEO charge, Nealon’s retatiback rule “cannot operate to overcome a

plaintiff's failure to have ghausted administrative remedieBrown v. Runyon, No. 96-2230,

1998 WL 85414, at *3 (4th Cir. Feb. 27, 1998).

In the December Order, the court found Nealon inapplicable because it was not clear how

Plaintiff's “alleged retaliatory tenination would have followed aasonable investigation of her
Charge alleging harassment by Dr. Choi.” (B¢ 67 at 11.) Upon reconsideration, the court
concludes that an investigatiortarPlaintiff's termination claimsvould have reasonably “grown
out” of SCHAC's investigation intthe allegations of her Charge. To reach this conclusion, the
court observes that Defendants in their Basi Statement expressly inform SCHAC about
Plaintiff's termination and how its “related to” her interactics with Dr. Choi, the alleged
harasser identified in the Charge (sed"B\®. 35-2 at 4). (ECF No. 37-7 af)3Therefore, after

considering the parties’ argunmeron reconsideration, the cotirids that itdid commit clear

"Defendants’ Position Statement stated as follows:

Ms. Stephanie Harvey has had consistesties regarding her extremely poor
attitude, insubordination, disrespectfeis and performance. Chronological
summaries to support these infractions,werk history, management history and
a telephone interview are tiel below with corresponding Exhibits attached. We
believe that Ms. Harvey is a disgrumtliormer employee specifically attempting
to hurt the reputation of Dr. Seung Kyu Chails. Harvey worked directly as Dr.
Choi’'s dental assistant on operative deptaicedures and repeatedly acted in an
unprofessional, rude and condescendingimea toward Dr. Choi. She did not
support or accept direction from Dr. Choi improve her performance, despite
that fact that she is hassistant. On many occasiastee directly questioned Dr.
Choi’s clinical skills and decisions, Wi she is undoubtedly unqualified to do.
Ms. Harvey’s attitude createxinegative atmospherearvery small office, which
continually got worse. On April 22013 Ms. Harvey’s employment with VSM
Management, LLC was terminated. THecision to terminate Ms. Harvey’s
employment was reached by the mamaget of VSM Management, LLC.

(ECF No. 37-7 at 3.)



error in the December Order inai@ing that Plaintiff had failed texhaust her retaliation claim.
Accordingly, Plaintiff's Mdion for Reconsideration GRANTED on this exhaustion issue.

However, even with the foregoing finding afiministrative exhaustion, the court is not
persuaded that it committed clesror or manifest injustice in concluding that Plaintiff's prima
facie case of retaliation fails. In her Motion, Ri#f opines that there ia dispute of genuine
fact based on an unsubstantiateskertion that Defendants’itmesses misrepresented their
knowledge of Plaintiff's Charge to the cour(ECF No. 73 at 5-6.) Despite her arguments,
Plaintiff's retaliation claim is unsustainabbecause (1) her complaint to the LLR about Dr.
Choi’'s treatment of patients was not protdceetivity under Title WM; and (2) she cannot
demonstrate a causal link between her proteatvity of filing a Charge and the alleged
retaliatory termination she suffefeince the individuals responkalfor her termination lacked
knowledge of her protected actiit (ECF No. 67 at 12-14.) Asresult of te foregoing, the
court declines to reconsider its determination that Defendants are entitled to summary judgment
on Plaintiff's claim for retaliion. Accordingly, the courDENIES Plaintiff's Motion for
Reconsideration as to the sufficierafyher prima faciease of retaliation.

3. Public Policy Discharge

In the September Order, the court grarbedendants summary judgment on Plaintiff's
claim for public policy dischargerfding that her allegations of ikl practice wlations were
not a “specifically recognized scenario[] wheéhe public policy disch@e exception might be

applicable.” (ECF No. 53 at 17 (citing Doramt v. Town of Surfside Beach, 778 S.E.2d 320,

326-27 (S.C. Ct. App. 2015)).) the instant Motion, Plaintiff gues that she demonstrates a
“clear mandate of public policy” iher citation to sttutory authority gouwaing the practice of

dentistry. (ECF No. 73 at 6 (citations omittedPaintiff further argues that if the court does not
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agree to reconsider, the court should “at leastify the question to the South Carolina Supreme
Court since this is a matter of South Carali§tate Law and wouldtherwise deprive the
Plaintiff of her day in court.” (1d.)

After considering the entirety of Plaintiff ssertions, statements of error and/or manifest
injustice, the court finds that reconsideratmfnthe September Order’s public policy discharge
finding is not appropriate. The denial of readesation is appropriate because the court had
already considered in the September Order ajadtesl Plaintiff’'s argments regarding dental
practice violations that were tlgame as or similar to the alions found in the Complaint.
(ECF No. 53 at 17 (citing ECF No. 1 at 6).) &sesult, the court conclusi¢hat its entry of the
September Order did not result in the commissioreitifer clear error or manifest injustice.

Consulting Eng’rs, Inc. v. Geometric Softwas®lutions & Structure Works LLC, 2007 WL

2021901, at *2 (D.S.C. July 6, 2007) (“A party’s mdisagreement with the court’s ruling does

not warrant a Rule 59(e) motion, and such motion should not be used to rehash arguments
previously presented or to submit evidence Whstould have been previously submitted.”).
Accordingly, the court denies Plaintiff's Motidar Reconsideration on the issue of public policy
discharge.

[11.  CONCLUSION
For the foregoing reasons, the cOGRANTS IN SMALL PART AND DENIES IN

LARGE PART Plaintiff's Motion for Reconsideration (B= No. 73) of the Orders entered on
September 28, 2016 (ECF No. 53), and December 28, 2016 (ECF No. 67). After considering
Plaintiff's Motion for Reconsideation, the court findgshat Defendants are hereby entitled to
summary judgment on Plaintiff's claims foaae discrimination, hostile work environment,

retaliation, public polig discharge and defamation.
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IT 1SSO ORDERED.
United State®istrict Judge

July 18, 2017
Columbia, South Carolina
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